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1840. 
STEELB  V.  MITCHELL.*  CMmetfy. 

{In  Chancery.)  J]f^*.»' 


RicHAitD  SrsBLBy  the  grandfiuher  of  pIaiotifi>  being  la  the  year  A.  being  seized 

1770  seised  of  an  nndiWded  moiety  of  the  lands  of  Ballyoard  and  ^  ^dety^of 

BtDyeoooge,   in  the  King's  Coonty,  under  a  lease  for  IItos  with  l&iidv  held  nn- 

eoTenant  for  pepetiud  renewal,  executed  in  the  year  1710,  demising  lives  renew- 

the  entire  of  the  said  lands  (the  other  moiety  of  the  lands  being  ^^J^^^J^^' 

tben  Tested  in  William  Brereton  for  a  like  estate),  by  indenture  of  same^totheiise 

naniage  settlement,  executed  on  the  26th  of  October  1775,  on  his  i^e^m^n-"^ 

mrriage  with  Anne  Philips,  ia  oonsideration  of  the  marriage,  and  of  ders  to  his  first 

_,         3*  » •    m       •  w*»        ■'id  other  sons, 

the  lad/s  fortune,  eonreyed  his  undirided  moiety  to  two  trustees,  Price    reserrisg  to 

and  Lawrensoo,  to  the  use,  after  the  marriage,  of  the  settlor  for  life,   lumBelfi  pow- 

er  ox  leasinffa 
Ksnunder  to  the  use  of  the  trustees  during  hu  life,  to  preserre  contingent    He  afterwaidjB 

lemaiaders;  remainder  after  his  deoease  (subject  to  an  anniuty  by  way    ^^er^*^ij^® 

of  joiature  to  his  intended  wife),  to  the  first  and  other  sons  of  the  and  makes  % 

. .        .,       I  lease    of    the 
Bsmage,  qmast  in  tail  mate.  entire,  not  war- 
That  settlement  contained  a  power  enabling  Richard  Steele  to  lease  all  ranted  hj  his 

,  power*  Od  the 

or  say  part  of  the  lands  for  any  term  not  exceeding  three  lires  or  thirty-  marriage  of  his 

•e  years,  in  possession,  at  the  best  rent,  without  taking  fine.  The  set-  ^n^ey^the^* 
tiement  was  registered  shortly  after  its  execution,  and  George  Steele,    entire  to  tms- 

tfitffl  to  the  use 

the  firther  of  the  plainti£F,  was  the  eldest  son  of  the  marriage.  ^f  ^^xoaeM  for 

On  the  28th  October  1777,   William  Brereton,  the  owner  of  the   \i<«)    remain- 

dera  to  his  son 

Other  nudtTided  moiety,  by  deed  of  that  date,  mortgaged  that  moiety  forlife,remain- 
farfSOO  to  lUchard  Steele,  and  afterwards  for  a  further  sum  of  £800,  ^^"i,^^^'''^ 
OB  the  2d  NoTember  1782,  by  deed  of  that  date,  eonreyed  the  equity  of  the  son  should 

appoint;  JSeU 
that  the  son  of 

A.'s  son  could  not  impeach  the  lease  as  to  one  undivided  moiety,  as  being  contrary  to  the 

leasing  power. 

*  TUs  case  lias  been  reported  oat  of  its  order,  because  it  was  argued  before  the 
fRsoik  Bepoffter  had  oadertaken  the  duty  of  reporting  in  the  Court  of  Chanceiy,  and 
W  VIS  «MUe  tepfociiro  a  note  of  the  argument  earlier. 


nam  xquitt  reports, — vol.  ui.  b    f 


S  CASES  IN  EQUITY. 

1840.         redemption  to  Riclutrd  Steele.    Both  theie  latter  deedi  wen  regittered 
9*^!^^      ehortly  after  their  execution. 

nKKLB  Bj^  deed  of  the  4th  April  1785,  Richard  Steele  leased  the  entire  of 

«•  land*  compriied  in  the  original  lease  of  1710,  to  Thomaa  Mitchell,  for 

WTCBELL.  (h,^  li,^  ^  ,  „n(  ^,f  £121^  ^i([,  ,  covenant  for  perpetual  renewal 
That  lease  contained  a  covenant  for  qniet  enjoyment  hy  the  lessee, 
his  heirs  and  assigns,  without  d I itnrbance  *'by  any  parson  claiming 
by,  from,  or  nnder  Richard  Steele,"  and  also  a  covenant  for  further 
assnranoe ;  bnt  that  lease  contained  no  dnnse  of  distress  or  re-entry,  nor 
was  a  counterpart  esecnted  by  the  lessee.  Upon  the  marriage  of  George 
Steele,  the  eldest  son,  in  1797,  by  a  settlement  executed  on  the  4th  of 
Novemher  in  that  year,  previous  to  and  in  consideration  of  the 
marriage,  Richard  Steele  conveyed  the  entire  of  the  lands  comprised 
in  the  lease  of  1710,  and  alibis  estate  and  interest  therein  to  two 
tmstees,  in  tmst,  after  the  solemnisation  of  the  marriage,  for  Richard 
for  life,  and  after  his  decease,  subject,  as  to  one  undivided  moiety,  to 
a  jointure  for  the  wife  of  Richard,  in  the  event  of  her  surviving  him, 
to  the  use  of  George  Steele  for  life,  and  after  his  decease  (subject  to  a 
jointure  for  his  intended  wife),  to  the  use  of  such  of  the  sons  of  the 
marriage,  for  such  estates  as  George  Steele  should  appoint. 

That  settlement  nontained  a  power  enabling  Richard  Steele  to  lease 
all  or  any  part  of  the  lands  for  any  term  not  exceeding  twenty-one  years, 
or  for  two  tires,  or  for  any  nnmlwr  of  years  determinable  npos  one  or 
two  lives,  in  possession,  at  the  best  improved  rent,  without  fine ;  and 
R.  Steele  covenanted  against  incumbrances,  except  tenants'  leases.  A 
renewal  of  the  original  lease  was  executed  to  Richard  Steele  in  1803, 
one  tS  the  lives  in  which  was  in  bang  at  the  time  of  the  filing  of  the  hilL 

Previously  to  1812,  the  interest  of  Thomas  Mitchell,  the  lessee  in 
the  lease  of  1785,  had  become  vested  in  his  son  Andrew  Mitchell,  and 
«n  his  decease  in  bis  son  Thomas  Mitchell,  then  a  minor ;  and  the  exe- 
eotors  of  Andrew,  on  the  S9th  October  1612,  obfauoed  from  Itichard 
Steele  a  renewal  of  the  lease  of  1785,  in  trust,  for  Thomas  Mitchell. 

That  renewal  contained  a  further  covenant  for  perpetual  renewal,  but 
didnot  contain  any  clause  of  distress  or  of  re-entry  in  case  of  non-payment 
of  the  rent  reserved,  nor  was  any  counteqiart  executed  hy  the  lessees. 
On  the  Sd  of  February  1620  another  renewal  was  executed  by  Richard 
Btede  to  the  executors  of  Andrew  Mitchell,  in  trust  for  Thomas  Mit- 
chell, his  son,  who  was  still  a  minor,  and  that  in  like  manner  did 
not  contain  any  clause  of  distress  or  re-entry,  nor  was  any  counter- 
part executed  by  the  lessees. 

The  lands  were  held  under  that  lease  until  the  death  of  Richard 
St«ele  in  Angnst  I8S6;  Geoi^  Steele,  the  Atther  of  the  plaintiff,  died 
in  the  lifetime  of  Riohard,  having  by  his  will,  dated  the  7th  of  August 
1S09,  duly  appointed  the  entire  of  the  buids  in  qwui  tail,  to  the  plain- 
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tiffy  who  obtained  renewals  of  the  original  lease,  and  barred  the  quasi 
estate  tail,  and  on  the  Ist  May  1837  served  notice  to  quit,  and 
lanng  been  unable  to  proceed  with  an  ejectment  which  he  brought,  in 
consequence  of  one  of  the  liyes  in  the  renewal  of  1803  being  in  existence, 
filed  the  present  bill  upon  the  3d  November  1838,  for  the  purpose  of 
letting  aside  the  lease  of  1785,  as  to  one  moiety  of  the  premises,  as 
being  contrary  to  the  leasing  power  given  by  the  settlement  of  1775, 
sod  the  subsequent  renewals,  as  contrary  to  the  leasing  power  given 
bj  the  settlement  of  1797. 

The  defendant  by  his  answer  insisted,  thai  the  rent  reserved  by  the 
lesse  of  1785  was  at  that  time  the  full  value  of  the  demised  premises, 
snd  no  evidence  was  given  in  the  cause  upon  that  subject.  But  it  was 
admitted  that  in  1812  and  1820,  the  value  of  the  land  was  then  greater 
tbsn  the  rent.  The  defendant  by  his  answer  also  insisted,  that  if  the 
letseof  1785  was  void,  he  would  be  entitled  under  the  covenant  for 
quiet  enjoyment,  contained  in  it,  to  recover  the  value  out  of  the  assets, 
resl  and  personal,  of  Richard  Steele ;  and  that  as  the  moiety  of  the  lands 
pnrehased  by  Richard  Steele,  after  the  date  of  the  settlement  of  1785, 
was  not  bound  by  the  trusts  thereof,  the  reversion  of  said  moiety,  and 
the  rent  incident  thereto,  ought  to  be  deemed  assets  in  the  hands  of 
plaintiff,  and  liable  to  make  compensation  to  the  defendant  in  the  event 
of  efiction.  But  no  case  of  election  or  confirmation,  such  as  was  relied 
00  in  argument  by  defendant's  counsel,  was  put  forward  in  the  answer. 
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Mr.  Warren^  Q.  C,  Mr.  SmUh^  Q»  C,  and  Mr.  Ne^rier,  for  the 
fdaiotiff. 

The  only  defence  set  up  by  the  defendant  in  his  answer  is,  that  he  is 
entitled  to  compensation  for  being  evicted  from  the  moiety  not  comprised 
in  the  settlement  of  1785,  out  of  the  assets  of  George  Steele^  the 
grantor  of  the  lease ;  that,  however,  is  an  equity  which  they  could  only 
eitablit^h  by  a  cross  bill,  bringing  the  real  and  personal  repre^ntatives 
of  George  Steele  before  the  Court;  and  they  cannot  have  the^benefit  of  it 
in  this  suit.  Their  counsel,  however,  at  the  bar,  have  not  confined 
themselves  to  the  defence  set  up  by  their  client's  answer,  but  contend 
that  the  lease  of  1785  was  confirmed  by  the  settlement  of  1797,  and 
that  we,  having  elected  to  take  under  that  settlement,  cannot  now  dis- 
tnrb  the  lease.  It  is  extremely  inconvenient  to  have  a  case  set  up  at 
tbe  bar,  of  which  there  is  no  trace  to  be  found  in  the  pleadings,  as  the 
opposite  counsel  come  prepared  merely  to  argue  the  case  as  it  appeara 
npoo  the  answer,  and  the  line  of  defence  taken  in  this  case  is  qpite  a 
wrprise  on  them.  In  addition  to  that,  they  contend  that  as  we  take 
ttsder  the  settlement  of  1797  one  moiety  of  these  lands,  which  con* 
ititoted  part  of  the  asseU  of  the  grantor  of  the  lease  of  1785,  and  aa 
ve  had  notice  of  this  lease,  we  are  bound  by  the  covenant  for  quiet 
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eDJoymeot  on  the  p«rt  of  Richsrd  Steele  oonttiiied  in  it,  and  cannot  be 
permitted  by  a  Court  of  Equity  to  do  an  aet  wbich  ironld  render 
die  representatiTes  of  Richard  liable  for  a  breach  of  that  ooTenani. 
With  respect  to  the  former  defence,  the  settlement  of  1797  does  not 
confirm  the  lease,  nor  was  it  intended  to  confirm  it.     In  the  case  of 
Dee  dem.  PaUer  r.  Ardier  (a),  where  the  premises  liad  been  sold  by  a 
remainder-man  expressly  subject  to  a  lease  for  twenty*one  years,  granted 
by  a  tenant  for  life  without  a  leasing  power,  although  the  premises 
were  descril>ed,  in  the  conreyance  to  the  purchaser,  as  in  the  possesuon 
of  the  tenant  under  that  lease,  and  it  was  excepted  in  the  eoTenant 
against  incumbrances,  yet  it  was  held  that  the  purchaser  was  entitled 
to  erict  the  lessee.    In   CoAardl  r.  Cholmonddeff  {p)^  a  defendant, 
who  with  the  knowledge  of  ihcts,  which  rendered  a  sale,  by  a  prior 
tenant  for  life,  and  the  trustees  of  the  will  under  a  power  of  sale,  Toid- 
able,  lay  by  during  the  life  of  that  tenant  for  life,  and  acquiesced  in  an 
application  to  parlfaunent  respecting  the  dispositions  of  the  purchase- 
money,  was  held  not  to  be  prevented  by  it  from  recorering  the  estate 
from  the  purchaser ;  and  the  Master  of  the  Rolls  (Sir  J.  Leach)  in 
his  judgment  in  that  case  says—*'  In  equity  it  is  considered,  as  good 
**  sense  requires  it  should  be,  that  no  man  can  be  held  by  any  act  of  his 
**  to  confirm  a  title,  unless  he  was  fully  aware  at  the  time,  not  only  of  the 
**  fiiet  upon  which  the  defect  of  title  depends,  but  of  the  consequence 
**  in  point  of  law ;  and  here  there  is  no  proof  that  the  defendant,  at  the 
**  lime  of  the  acts  referred  to  was  aware  of  the  law  upon  the  subject,  nor 
**  was  it  eren  alleged  in  argument**  (c).     In  Murray  f.  Palmer  (d),  ah 
acquiescence  by  the  party  seeking  to  impeach  a  sale,  and  receipt  of 
interest  for  twelre  years,  were  held  not  to  amount  to  a  confirmation ; 
and  Lord  Redesdale,  in  his  judgment  in  that  case  (p.  486),  lays  it  down, 
that  in  order  to  amount  to  a  confirmation,  an  act  done  must  hare  been 
done  with  the  knowledge  that  the  effect  of  it  will  be  to  confirm  a 
transaction  which  that  party  has  a  right  to  impeach ;  and  in  Dunbar  y. 
Tredenniek  (e),  the  doctrine  as  to  confirmation  is  laid  down  in  neariy  the 
same  terms  by  Lord  Manners. 

Secondly,  as  to  there  being  an  election  in  this  case,  they  say  on  the 
other  side,  that  Richard  intended  to  confirm  this  lease  by  the  subsequent 
settlement,  and  that  Geoige  Steele,  under  whom  plaintiff  claims,  having 
derived  and  enjoyed  benefits  under  that  same  settlement  cannot  now 
disturb  the  lease.  In  order  to  raise  a  case  of  election  against  the  owner 
of  any  particular  property,  it  must  be  dear  that  the  person  who  gives 
other  benefits  to  that  owner,  intended  to  give  this  property  to  a  third 
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pvty.  Ehetion  eaniiot  be  niied  anlett  by  expron  words,  or  by  im- 
piiaation  as  strong  as  if  express  words  had  been  used  (a)«  They  ooght 
to  shew  an  intention  on  the  part  of  George  to  eonfirm  this  lease^  as 
dsariy  as  if  he  had  sud  **  I  eonfirm  this  estate,"  before  they  can  call 
on  thoee  dairoiog  under  him  to  elect.  In  the  settlement  there  is 
act  a  word  abont  this  lease ;  there  is  only  a  general  danse,  excepting 
oat  of  the  oorenant  agunst  incnmbranoes,  the  tenants'  leases.  This  is 
s  esse  of  contract,  and  the  rights  of  the  parties  most  be  gorerned  by  the 
express  torms  of  it ;  in  wills,  the  intention  on  the  part  of  the  testator,  to 
giro  away  the  estate  from  the  £Mnily,  is  required  to  be  dearly  manifested, 
la  Bvmingham  ▼•  Khrwan  (6),  Lord  Redesdale  expresses  the  role  thus, 
^The  general  rule  is,  that  a  person  cannot  accept  and  reject  the  same 
**iastrament ;  and  this  is  the  foundation  of  the  law  of  dection,  on  which 
''Courts  of  Equity,  particularly,  have  grounded  a  Tariety  of  decisions^ 
"in  cases  both  of  deeds  and  of  wills,  though  principally  in  cases  of  willsf 
"  because  the  former  being  generally  matter  of  contract,  the  oontract 
^b  not  to  be  interpreted  otherwise  than  as  the  consideration  which  is 
**  expressed  requires.*'  Admitting  e?ea  that  there  was  a  case  of  election 
raised  by  the  settlement,  yet  nothing  has  been  done  by  the  plaintiff  here, 
sr  those  under  whom  he  claims,  to  shew  that  they  hare  elected.  In  order 
to  csnstitate  an  actual  election,  the  acts  of  a  party  bound  to  elect  between 
two  inoonsbtent  rights,  must  imply  a  knowledge  of  his  rights  and  an 
intsntion  to  dect,  and  when  those  acts  are  equivocal,  they  will  not  amount 
to  an  election  (e).  In  this  case  George  Steele,  the  lather  of  plaintiff, 
died  in  the  lifetime  of  Richard,  and  therefore  no  act  of  his  can  be  rdied 
oa ;  and  immediately  after  the  death  of  Richard,  the  plaintiff  com- 
menced  proceedings  to  evict  this  lease.  The  doctrine  in  Taylor  r, 
StikbtH(d)f  which  has  been  relied  on  by  the  defendant,  does  not  apply 
to  the  present  case,  because  the  oTiction  of  the  defendant  would  impose 
ae  lability  on  the  assets  of  Richard. 
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Mr.  W.  Brooke,  Q.  C,  Mr.  Coliins,  Q.  C,  and  Mr.  Lewis,  for  defendant. 

As  to  the  objection  that  we  have  not  stated  in  our  answer  the  defence 
we  rdy  on  in  argument,  a  defendant  is  not  bound  to  set  out  in  his  an- 
swer every  ground  on  which  his  counsel  may  rdy  in  ai^nment.  The 
answer  must  raise  every  question  of  fsct,  but  when  the  Court  has  the 
&ets  before  it,  it  will  adjudicate  upon  the  law.  The  bill  does  not  chaige 
that  the  lease  of  1785,  is  contrary  to  the  leasing  power  in  the  settlement 
sf  17T5,  except  so  far  as  the  covenant  for  perpetual  renewal.  No 
evideoce  has  been  given  that  the  rent  reserved  in  that  lease  was  less 
than  the  value  of  the  land  at  the  date  of  the  lease.    It  is  true  that  it  is 
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admitted  Ihal  when  the  renewal  (xf  1812  was  ezecataci  the  rent  was  less 
than  what  the  lands  would  then  hare  set  for,  bat  the  defendant,  in  his 
answer,  alleges  that  the  increase  in  the  Talne  in  the  interim  arose  firom  the 
expenditure  of  his  father,  and  no  endenoe  has  been  given  to  contradict 
that.  Bat  what  we  principally  relj  on,  u  the  confirmation  which  was 
the  result  of  the  settlement  of  1797.  Under  that  settlement  Geoige 
Steele  was  benefitted  to  a  considerable  degree,  and  he^  and  those  ^J^imiiig 
under  him,  cannot  do  any  act  which  woold  impose  a  liability  upon  the 
assets  of  Richasd,  from  whom  they  derired  that  benefit.  If  a  party 
makes  a  lease  which  his  estate  does  not  warrant,  and  ooTenanta  with  the 
lessee  to  indemnify  him,  no  one  taking  an  estate  horn  him  can  impeach 
thatcontraet.  That  Is  the  principle  of  thededsion  in  Ta^iarr.  StMeri(d), 
It  is  a  reasonable  aoooant  of  snch  a  transaction,  that  the  Tender 
should  stipulate  with  the  purchaser  not  to  throw  any  liability  on  him  ; 
and  in  a  family  settlement,  snch  a  stipulation  with  a  son  is  in  accordance 
both  with  law  and  the  probable  intention  of  the  parties.  On  the  other 
side  they  seek  to  distlngnish  thu  case  from  Tojflat  t.  SiMaiy  on  the 
groond  that  in  that  case  the  Tender  was  responsible  for  a  breach  of 
coTenant  in  caseof  eTictaon,and  that  we  are  argningona  &lse  supposition, 
becaose  there  is  no  liability  imposed  apoo  the  assets  of  Richard.  We 
admit  that  our  case  rests  on  snch  supposition,  bat  it  is  one  in  which  we 
are  sostaioed  by  the  anthorities.  In  Hyrd  t.  FUttkn  (6),  a  lessor  coto- 
nanted  Un  quiet  enjoyment  by  the  lessee,  without  any  distarfaanoe  by  him, 
^  or  any  penons  claiming  or  to  daim,  by,  from,  or  under  him.**  The 
lessor  and  his  wife  were  seised  in  fee  in  right  of  the  wife;  and 
before  the  ezecation  of  the  lease,  by  a  fine  and  deed,  declaring' 
the  uses  of  it,  had  settled  the  estate  on  the  husband  for  life,  with 
a  power  to  him  to  lease  and,  a  joint  power  of  roToeation  to  bus* 
band  and  wife,  which  they  afterwards  executed,  and  settled  the  estate 
to  new  OSes;  the  lessee  was  ericted  by  a  party  claiming  under  the 
exercise  of  the  power  of  rerocation :  and  Lord  Mansfield  heM  dearly, 
that  as  the  husband  was  a  necessary  party  to  the  declaration  of 
OSes,  the  party  claiming  under  them  daimed  under  him,  within  the 
meaofog  of  the  co  Tenant.  So  in  Evan*  t.  Vaughan  (c),  where  a  party 
who  bad  settled  his  estate  on  his  marriage,  upon  himself  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  granted  a  lease  not  war- 
noted  by  bis  leasing  power,  and  coTenanted  for  quiet  enjojrment  by  the 
lessee,  withoot  disturbance  by  any  one  claiming  **  by,  from,  or  under 
bfao,''  ao  erietion  by  a  renuunder-man  under  the  settlement  was  heid  to 
be  a  bnndb  of  that  coTenant.  The  leading  case  upon  this  subject  is 
Butkr  r.  Swinnertan  (d^  which  has  been  called  **  the  magna  charu**  of 
cereonottfnr  qoiet  enjoyment  Sir  John  Swinnerton  took  a  couTeyance 


(a)  9ufra.  (f^)  1  l>ong.  4^ 

(0)  4  B«ft  C.  Ml ;  sna  6  D.  &  B.349.      (d)  Palmer,  SS9. 


CASES  IN  EQUITY. 


to  bimsdf  and  his  wife,  and  his  heirs,  and  afterwards  made  a  lease  for 
twenty-one  years,  coFeoantiDg^  with  the  lessee  for  quiet  enjoymenty 
without  intermption  by  him,  "  his  heirs,  executors,  or  administrators, 
''or  by  or  through  any  other  by  his  means,  title,  or  procurement." 
After  the  death  of  Sir  John,  the  lessee  was  evicted  by  the  wife,  and 
it  was  held  that  the  ooTonant  was  broken.  In  Lewis  ▼.  Swift  (a), 
specific  performance  of  a  covenant  for  renewal  made  by  a  person  having  a 
limited  interest  in  the  estate,  with  a  power  of  appointment,  was  enforced 
against  a  party  deriving  under  one  in  whose  favor  the  power  had  been 
exerctaed,  and  to  whom  the  donee  had  given  her  personal  estate.  It 
b  sought  to  distinguish  this  case  on  the  ground  that  there  is  no 
covenant  by  George  Steele:  but  that  is  immaterial:  there  was  an 
agreement  by  all,  that  the  lease  should  be  good  against  all  parties 
deriving  under  the  settlement.  Our  argument  is  founded  rather  on 
exception  than  covenant  There  is  a  very  full  covenant  by  Richard  for 
quiet  enjoyment,  and  an  express  exception  out  of  that  covenant  of  the 
tenants'  leases.  Now,  a  party  purchasing  an  estate  which  is  not  in  the  pos- 
session of  the  owner,  is  affected  with  notice  of  every  interest  to  which 
the  tenants  in  possession  are  entitled.  Oroftonr.  Ormsby(b),  The 
same  doctrine  is  laid  down  by  Lord  Rosslyn,  in  Taylor  v.  SUhbert  (c), 
and  by  Lord  Eldon,  in  Daniel  v.  Damson  ((Q,  where  it  was  held  to  be 
notice  not  only  of  the  interest  which  the  person  in  possession  had  as 
tenant,  but  even  of  an  agreement  which  he  had  entered  into  with  the 
landlord  for  the  purchase  of  the  premises ;  and  also  in  Allen  v.  An- 
ikony  (e)f  where  it  was  held  to  be  notice  of  a  right  in  the  tenant  to  the 
timber,  although  such  right  was  acquired  after  the  title  by  which  he 
held  possession. 
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Mr.  Napier^  in  reply.-»Under  the  settlement  of  1775,  George  Steele 
would  clearly  be  entitled  to  evict  the  lease  at  law,  for  it  was  void  as 
against  him,  and  not  merely  voidable,  and  could  not  therefore  be  set  up 
by  any  supposed  confirmation  on  his  part  (/).  **  Confirmation  doth  not 
''strengthen  a  void  estate''(^).  Such  eviction  however  would  be  an  evic- 
tion by  title  paramount,  and  not  by  any  one  claiming  under  Richard. 
Hurd  T.  FUtdur  has  no  application,  and  Evans  v.  Vaughan  rested 
entirely  on  Hurd  v.  Fleieh^r ;  and  the  form  of  the  covenant  was  re- 
markable there,  extending  to  the  acts  of  any  of  his  ancestors.  In  Lewis  v* 
Swift  i\ke  covenant  was  enforced  against  the  party  claiming  under  the  ex- 
ecution of  the  power,  on  the  ground  that  when  the  donee  of  the  power  gave 
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1840.        iMrperaonalettoto  to  Urn,  she  did  Botmoia  that  be  should  hare  the  power 
CAiMMiy.     of  dispntiog  her  acts,  and  the  Chief  Baron  (Joy)  in  giWng  jadgroent, 
8T8BU       P*  ^30,  says,  "^The  qoestion  therefore  finally  is,  did  Elinbeth  Svift  whea 
V.  <<  she  gave  her  personal  estate  to  W.  L.  Swift,  mean  that  he  should  have 

^her  power  of  disputing  her  acts.  From  the  case  of  Taylor  t.  SUbberiit 
**  is  dear  that  a  person  cannot  take  the  benefit  of  an  estate  and  avoid  the 
^acts  of  the  grantor.**     In  the  ease  of  Stonty  t,  Saunders,  whidi  is 
stated  in  the  argument  in  Popkam  ▼•   Baidwm  (a),  a  renewal   was 
decreed  against  the  issue  in  tail  claiming  under  a  settlement  paramount 
to  the  estate  of  the  oorenantor,  on  the  ground  that  he  took  from  the 
lessors  other  property  admitted  to  be  of  greater  value  than  the  lease. 
The  doctrine  of  confirmation  was  not  even  adverted  to  in  these  oases, 
they  were  decided  on  an  equity  arising  out  of  the  contract,  and  in  order 
to  prevent  circuity  of  action.  The  case  of  CadterM  v.  Cholinumdeky  (h\ 
Is  not  applicable  to  the  present.    There,  there  was  not  the  most  remote 
suspicion  that  the  sale  was  void,  whea  the  acts,  which  were  relied  on  as 
a  confirmation,  were  done.  That,  and  the  two  Irish  eases,  were  dedded 
because  it  did  not  appear  that  there  was  any  notice  that  the  act  was 
voidable.    A  distinction  has  been  attempted  in  this  case,  on  the  ground 
that  the  eviction  of  the  defendant  would  be  a  breach  of  the  covenant 
for  quiet  enjoyment.    A  covenant  for  quiet  enjoyment  does  net  extend 
to  eviction  by  title  paramount ;  Merrick  v.  France  (e) ;  Line  v.  Stephen^ 
eem  (d).    Besides,  none  can  take  advantage  of  a  deed  but  those  who  are 
parties  to  it,  and  in  the  last  renewal  the  covenant,  is  with  the  trustees  of 
the  defendant  by  Richard  Steele.  The  covenant  to  renew  is  a  mere  pef- 
eonal  covenant,  and  only  binds  assignees  of  the  covenantor  in  the  lands 
in  question.     In  the  Ducheis  of  Chandos  v.  Brownlow  (e),  the  registry 
of  a  lease  with  a  covenant  for  quiet  enjoyment,  was  held  not  to  bind  the 
assignees  of  the  reversion  under  a  prior  deed  which  was  not  registered. 
The  covenant  for  renewal  derives  its  chief  value  from  the  equitable  doc- 
trine of  enforcing  it  spedficaUy.  Bnt  specific  performance  of  this  covenant 
would  never  be  enforced  against  Richard  Steele,  because  it  would  be 
contrary  to  Us  power,  and  a  Court  of  Equity  will  not  decree  a  party  to 
do  an  act  which  he  is  not  lawfully  authorised  to  do,  not  only  because  it 
would  be  laying  the  foundation  of  an  action  at  law,  but  also,  because  it 
is  injuring  a  third  person,  by  creating  a  title  with  which  he  may  have'to 
oontend,  HameU  v.  Yiddimg  (f).    If  then  the  lease  were  void  at  law, 
and  the  covenant  would  not  be  enforced  spedfically  in  canity,  how  can 
it  be  contended  that  it  has  been  oonfirmed  ?  Any  confirmation  could  not 
have  been  for  more  than  the  first  three  lives,  as  if  did  not  in  law  or 

(a)  S  Jonen,  S31.  (&)  Ante. 

(e)  4  Taan.  329.  W  -»«.  459. 

(«)  3  Bidg.  P.  C..415.  (0  2  Sch.  &  Lef.  648. 
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equity  extend  beyond  that.  The  exception  in  the  covenant  against  in- 
cambrances  of  leases,  referred  only  to  leases  bond  fide  made,  and'  not  to 
those  which  were  void  and  fradulent,  both  at  law  and  in  equity.  The 
covenant  itself  could  only  extend  to  incumbrances  which  would  a£Pect  the 
lands  in  the  hands  of  the  trustees,  and  not  to  personal  covenants  which 
could  not  affect  the  trustees'  estate,  derived  under  the  settlement.  Now 
an  exception  is  ever  part  of  the  thing  granted,  and  a  thing  in  esse  (a). 
The  covenant  was  for  th6  benefit  of  the  trustees,  why  should  it  abridge 
their  estate  ?  The  deed  of  1797  was  equivalent  to  a  recovery,  which 
would  only  let  in  the  charges  of  the  tenant   in  tail  (b)*     In  Burke  v. 

m 

CtMaUey(c)f  tenant  for  life  and  remainder.man  in  tail  suffered  a  recovery 
to  the  use  of  the  tenant  for  life,  for  his  life ;  remainder  to  the  remainder- 
man in  tail  for  his  life ;  remainder  to  his  first  and  other  sons  in  tail. 
Judgments  were  obtained  against  the  remainder-man,  and  afterwards 
the  deed  to  lead  the  nses  was  registered,  and  it  was  held  that  the  judg- 
ment creditors  did  not  obtain  a  lien  against  the  estates  vesting  in  the 
issue  of  the  remainder-man  in  tail  As  to  the  doctrine  that  the  posses- 
sion of  the  tenant  is  notice  to  a  purchaser,  of  his  interest,  that  is  not 
actual,  bat  constructive  notice ;  it  renders  it  the  duty  of  the  purchaser  to 
inquire ;  Powell  v.  Dillon  (d) :  but  for  confirmation,  actual  knowledge 
is  necessary.  In  Boylan  v.  Warner  (e),  Joy,  C.  B.,  says,  '^  In  Taylor 
"*  V.  Stibbert,  the  equity  in  favor  of  the  plaintiff  flowed  out  of  the 
^  covenant  for  renewal  which  was  in  his  lease,  rather  than  from  notice  to 
*^StibbertJ'  The  principle  of  compensation  does  not  apply  here,  because 
neither  plaintiff  nor  George  Steele  takes  this  undivided  moiety  under  or 
from  Richard  the  covenantor.  The  principle  is,  that  you  shall  not  take 
the  property  in  dispute,  that  is,  the  settled  moiety,  under  the  covenantor, 
and,  by  doing  so,  burden  his  assets.  But  the  plaintiff  here  takes  no 
property  of  Richard,  which  by  any  legal  proceeding  could  be  made  liable 
to  this  demand  of  defendant,  for  breach  of  any  covenant  Taylor  v. 
SUbberi  only  applies  when  the  party  takes  the  very  property  in  dis- 
pute, and  takes  it  from  the  covenantor. 


1840, 

Chincery. 

STEELE 
v. 

MITCHELL. 


The  Lord  Chancellor. 

In  this  case  the  bill  prays  that  the  lease  of  1785,  and  the  renewals  j„„^  ^bth. 
afterwards  obtained,  may  be  declared  void  as  to  one  moiety  of  the  lands 
comprised  in  it,  as  being  contrary  to  the  leasing  power  contained  in  the 
settlement  executed  in  1797,  on  the  marriage  of  plaintiff's  father.  The 
material  facts  of  the  case  are  these^Richard  Steele,  the  grandfather  of 
plaintiff,  was  seized  of  the  moiety  of  these  lands  which  the  plaintiff  now 


(a)  Co.  Litt.  47  (a). 
{e)  Beat.  96. 


{h)  2  Saun.  42  fa) 
{d)  S  B.  &  B.  421. 


(e)  Hayeii  &  Jonefl,  83. 
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seeks  to  hare  discharged  from  this  lease,  ander  a  lease  for  lives  renew- 
able  for  oyer;  and  he,  on  his  marriage  in  1775,  settled  that  moiety  to 
the  use  of  himself  for  life,  remainders  to  his  first  and  other  sons  quan 
in  tail*     That  settlement  contained  a  power  enabling  Richard  to  lease 
the  lands  for  any  term,  not  exceeding  twenty-one  years,  or  for  one,  two, 
or  three  lives ;  and  the  only  restriction  upon  its  exercise  was,  that  the 
leases  should  be  at  the  best  and  most  improved  rent,  without  taking  any 
fine.     George  Steele  was  the  eldest  son  of  that  marriage,  and  entitled, 
under  the  provisions  of  the  settlement,  to  a  quasi  estate  tail.     SubsO' 
quently  to  the  settlement,  Richard  Steele  acquired  the  entire  interest  in 
the  other  moiety,  by  purchase,  in  November  1782.     In  this  state  of 
things,  Richard  Steele,  on  the  4th  November  1785,  leases  the  entire  of 
the  lands  to  Thomas  Mitchell,  under  whom  the  defendant  derives,  for 
three  lives,  with  a  covenant  for  perpetual  renewal.     That  lease  con- 
tains a  covenant,  on  the  part  of  R.  Steele,  that  Mitchell  shall  hold  the 
lands  without  disturbance  by  him  or  any  one  claiming  under  him  ;  'and 
also  a  covenant  for  further  assurance  on  the  part  of  Steele.      The 
lease  does  not  contain  any  reference  to  the  settlement  of  1785,  nor  does 
it  purport  to  be  executed  in  pursuance  of  any  power.  It  is  clear  that  this 
leAse  was  not  warranted  by  the  leasing  power  in  the  settlement ;  and  it 
is  equally  clear,   that  if  MitchelFs  possession  under  the  lease  were 
evicted,  the  assets  of  Richard  would  be  liable  to  make  compensation 
for  such  eviction,  unless  the  eviction  were  by  a  title  paramount  to  that 
of  Richard.    Then  comes  the  deed  of  the  4th  November  1797 ;  and  by 
that  deed,  the  entire  of  the  lands  leased  to  Mitchell  were  settled,  to  the 
use  of  Richard  for  life,  with  remainder,  subject  to  a  jointure  for  his 
wife,  to  George,  his  eldest  son,  for  life ;  and  after  the  decease   of 
George,  to  the  ase  of  such  of  his   sons  as  he  should  by  deed  or  will 
appoint,  charged  with  a  jointure  for  the  wife  of  George.     George  died 
in  1807,  in  the  lifetime  of  his  father,  having  appointed  the  lands  to  the 
plaintiff;  and  Richard  died  in  1835.     An  ejectment  is  then  brought  by 
the  plaintiff,  on  the  ground  that  the  lease  was  not  warranted  by  the 
leasing  power ;  but  in  consequence  of  the  existence  of  a  legal  bar,  he  is 
obliged  to  come  into  this  Court.     It  is  admitted,  on  the  part  of  the 
defendant,  that  the  lease  is  not  warranted  by  the  power ;  and  the  only 
question  in  this  cause  is  as  to  the  effect  of  the  deed  of  1797  upon  the 
lease.     The  defendant,  in  his  answer,  relies  upon  the  covenant  in  the 
lease,  as  entitling  him  to  compensation  out  of  the  assets  of  Richard  tlie 
lessor.     For  that,  however,  he  should  have  filed  a  cross-bill,  and  it  has 
been  admitted  by  his  counsel,  that  such  an  equity  cannot  be  made 
available  in  this  suit.     The  hcU  stated,  however,  raise  the  question, 
whether  the  plaintiff,  who  has  taken  the  benefit  of  the  deed  of  1797, 
and  now  enjoys  the  entire  of  those  lands  under  it,  can  avoid  an  estate 
created  by  the  settlor  in  that  deed,  and  thereby  throw  upon  his  asseu 
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the  liability  for  a  breach  of  the  covenant,  which  will  be  occasioned  by 
the  destraction  of  that  estate ;  and  whether  that  question  is  now  open 
to  the  defendant  ?  Now,  althoagh  the  defendant  has  not  set  up  this 
defence  in  his  answer,  but  has  relied  on  another,  yet,  as  all  the  facts 
are  brought  before  the  Court,  I  feel  myself  bound  to  give  him  the 
benefit  of  that  defence,  and  to  consider  the  e£Fect  of  the  deed  of  1797. 
There  cannot  be  any  doubt  that  Richard  considered  himself  the  absolute 
owner  of  the  entire  of  the  lands,  and,  as  such,  he  conveyed  them  to  the 
trustees  of  the  settlement  of  1797,  and  under  that  settlement  plaintiff 
derives  as  a  purchaser  for  valuable  consideration.  If  he  were  not  a 
purchaser,  ho  question  could  arise,  for  he  clearly  would  have  no  right 
to  disturb  the  lessee  if  he  were  merely  a  volunteer ;  and  that  makes  it 
necessary  to  consider  the  covenant  for  quiet  enjoyment  in  the  lease  of 
1784,  in  order  to  ascertain  whether  an  eviction  by  plaintiff  would  be  a 
breach  of  that  covenant.  Now,  in  my  opinion,  the  cases  which  have  been 
cited,  of  Hurd  v.  FUicher  (a),  and  Evans  v.  Vaughan  (6),  are  quite 
conclusive  upon  the  subject;  and  after  those  decisions,  as  it  appears  to 
me,  expressly  upon  the  point,  I  do  not  think  I  would  be  justified  in 
sending  a  case  upon  the  subject  to  a  Court  of  Law.  Now,  if  that  be 
so— if  an  eviction  by  plaintiff  here  would  be  a  breach  of  that  covenant, 
and  render  the  assets  of  Richard  liable  for  the  breach — the  doctrine  in 
Taylor  v.  Sitbberi  is  precisely  applicable.  That  doctrine  is  this,  that  if 
a  tenant  for  life  make  leases  not  warranted  by  his  power,  a  party 
purchasing  from  him,  with  notice  of  those  leases,  shall  not  be  per- 
mitted afterwards  to  evict  them,  and  thereby  render  the  assets  of  the 
tenant  for  life  liable  for  that  eviction.  Sir  Edward  Sugden,  in  his  work 
on  Vendors  and  Purchasers^  speaking  of  the  case  o£  Ltiffkin  v.  Nunn  (e), 
says,  that  if  in  that  case  the  tenant  could  have  recovered  for  a  breach  of 
covenant  for  quiet  enjoyment,  the  landlord  would  have  been  compelled 
to  perform  the  agreement ;  and  he  distinguishes  that  case  from  the  case 
where  a  man,  having  a  partial  interest  in  an  estate, '  agrees  to  grant  a 
lease  which  his  interest  does  not  enable  him  to  grant,  and  then  joins 
with  the  remainder-man  in  selling  the  inheritance.  There,  he  adds, 
**  Equity  rightly  holds  the  purchaser  bound  by  the  agreement." (cf).  Now, 
in  those  observations  I  fully  concur;  and  as  the  plaintiff  here  has  totally 
failed  in  shewing  that  this  lease  is  impeachable,  otherwise  than  as  con- 
trary to  the  leasing  power,  I  must  dismiss  his  bill ;  and  I  should  g^ve 
the  defendant  the  costs  of  the  dismissal,  but  that  he  has  so  imperfectly 
stated  his  case  in  his  answer.  Under  these  circumstances,  therefore, 
1  shall 

Dismiss  the  bill,  without  costs. 


1840. 

Chancery. 

STEELE 

V. 

MITCHELL. 


(a)  Ante, 

(c)  11  Ves.  170. 


(b)  Ante, 

id)  2dTol.37l,  9th  ed. 
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CRONE  and  othen  v.  O'DELL  and  others. 
^"""^  27.  '  fj^  the  RollsJ 

The  decree  de-  Thb  decree  in  this  cause,  made  the  14th  of  February  181 1,  declared 

estate  \herein  ^^^  ^^®  residue  of  the  estate  of  the  testator  John  Crone  was  divisible 

mentioned  was  into  three  parts ;  of  which  the  interest  was  payable  to  the   testator's 

three  parts  three  children  for  their  lives,  and  the  principal  to  their  respective 

and  that  the  yuunger  children  : — viz.,  one-third  to  the  plaintiflFs,  the  younger  children 

ren  of  A.,  B.  of  Robert  J.  Crone ;  one  third  to  the  defendants,  the  yonnger  children 

seversS    '^T-  ®^  Constance,  wife  of  George  Massy ;  and  /one  third  to  the  ten  younger 

tied  to  a  third,  children  of  Aphra,  wife  of  Colonel  William  O'Dell,  who  with  their 

indebted^to^die  ^^^^i*  ^ere  also  defendants  in  this  cause. 
estate,  and  a        Upon  taking  account  of  the  assets  of  John  Crone  under  the  aforesaid 

sequestration  x  o 

issued  and  con-  decree,  the  Master  reported  Colonel  William  O'Dell  indebted  thereto 

hfm^  un^r'ws  ^"  ^^^  """^  ^^  £23,977  ;  and  upon  the  return  of  the  report,  it  was  decreed 

death;  by  on  the  19th  of  July  1819,  that  Colonel  O'Dell  should  bring  in  that  sum 

certain^ sun^^  ^^^^  interest.     A  sequestration  afterwards  issued  against  him  for  non- 

were    brought  performance  of  this  decree;  by  means  of  which,  a  part  of  the  sum 

time   and    al-  ordered  was  brought  in,  but  the  defendant  remained  indebted  to  the 

located  accord-   f„n<j  j^  ^  large  amount. 

ing    to  the  ® 

rights   of  the        Pursuant  to  two  several  allocation  orders,  the  fund  realised  by  means 

of O.VyounJer  ^^  ^^^  sequestration  was  paid  to  the  several  parties  entitled,  with  the 

children    died  exception  of  the  shares  of  two  of  the  younger  children  of  Aphra  0*Dell, 

the  funds  were  "^i^)  Henry  O'Dell,  and  William   O'Dell,  jun.,  both  deceased ;  which 

^'^^?|^^;  *°*^  shares,  amounting  to  abodt  £1000,  reported  to  their  respective  repre- 

report  found  sentatives,  was  the  subject  of  the  present  question. 
iu^  TbdDg  ^«""*y  ^*^®^*  bequeathed  his  property  to  his  father  Colonel  O'Dell, 

their  shares  of  who  as  executor  proved  the  will  in  the  year  1826.  William  O'Dell,  jun., 

in  bank)  were  ^^^^  intestate  and  unmarried,  and  his  father,  Colonel  O'Dell,  as  his  sole 

payable  to  j^^xt  of  kin  obtained  administration  of  his  effects.      Colonel  O'DelL 

their   personal  ^ 

representa- 
tives. O.  became  entitled  as  executor  and  sole  legatee  of  one  of  his  deceased  children, 
and  as  administrator  and  sole  next  of  kin  of  the  other,  to  both  their  shares,  but  made  no 
claim,  there  being  a  sequestration  against  him.  He  died  owing  a  large  balance  to  the 
fund,  and  the  proportion  of  that  balance  to  which  his  own  younger  children  should  have 
been  entitled,  exceeded  the  amount  of  the  aforesaid  shares. 

T.,  another  of  0.*s  jounger  children,  having  become  legal  personal  representative  of 
his  deceased  father  and  brothers,  now  applied  for  the  aforesaid  shares,  after  payment  of 
the  costs  due  to  their  solicitor. 

Heldi—iksX  when  O.  became  entitled  to  this  money,  it  was  attached  for  the  purposes 
of  the  decree  by  the  sequestration  against  him,  and  should  not  now  be  paid  out  to  his 
representative. 

There  were  ten  younger  children  of  O.,  all  of  whom  appeared  and  proceeded  jointly 
by  the  same  solicitor,  and  incurred  costs  to  a  considerable  amount.  The  surviving 
children  were  allowed  by  the  solicitor  to  draw  out  their  shares  of  the  fund  without  any 
deduction  for  the  costs  for  which  they  were  jointly  and  severally  liable ;  and  he  now 
applied  for  payment  out  of  the  sum  in  bank  (i.  e,  the  shares  of  the  two  deceased  children) 
of  the  entire  amount  of  the  costs. 

Held :—  that  the  shares  of  the  two  deceased  children  were  liable  in  the  first  instance 
for  that  proj^ortion  only  of  the  costs  which  Ihey  should  have  paid  if  the  others  had  con- 
tributed equally ;  and  that  it  was  the  duty  of  the  solicitor  to  have  taken  care  that  the 
oosts  should  be  borne  equally  by  the  several  younger  children. 
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thoQgh  to  entitled,  nerer  claimed  the  shares  reported  payable  to  the 
representatives  of  his  deceased  sons,  and  died,  in  1832,  indebted  to  his 
own  younger  children  to  an  amount  exceeding  the  sam  now  in  bank, 
bat  similarly  indebted  to  the  plaintiffs  and  defendants,  the  younger 
children  of  Robert  J.  Crone  and  of  Constance  Massy,  to  the  extent  of 
their  several  proportions  of  the  sum  in  which  he  was  indebted  to  the 
estate  of  the  testator  John  Crone. 

Robert  D.  O'Dell,  another  of  they  ounger  children  of  the  said  Aphra 
0*DelI,  became  legal  personal  representative  of  his  deceased  father,  and 
of  his  two  deceased  brothers  Henry  and  William,  whose  next  of  kin 
now  appeared  to  be  their  surviving  brothers  and  sisters. 

The  ten  younger  children  of  Aphra  O'Dell  appeared  in  this  cause, 
and  proceeded  jointly  by  the  same  solicitor,  to  whom  a  considerable  sum 
was  due  for  the  costs  incurred  on  their  behalf.  But  all  of  them,  except- 
ing  Henry  and  William  0*Dell,  had  drawn  their  respective  shares  of 
the  fund  without  any  claim  of  the  solicitor  or  any  deduction  being  made 
on  account  of  the  costs.  An  order  of  reference  to  the  Master  was  lately  ob« 
tained  by  Robert  D.  O'Dell,  to  ascertain  the  amount  of  the  costs  payable 
to  the  solicitor  of  Henry  and  William  O'Dell,  in  the  hope,  as  it  seemed, 
that  after  liquidation  of  the  solicitor's  claim,  the  remainder  of  the  fund 
should  be  payable  to  Robert  D.  O'Dell,  as  representative  of  the  said 
Henry  and  William,  to  be  divided  by  him  with  his  brothers  and  sisters. 

Upon  the  reference,  the  plaintiffs  insisted  that  as  Colonel  O'Dell  had 
become  entitled  to  the  fund  in  bank  as  the  representative  of  his  sons 
Henry  and  William,  it  should  be  applied  in  liquidation  of  the  debt  due 
from  him  to  the  assets  of  John  Crone,  and  be  divided  into  three  parts 
porsuant  to  the  decree.  Whereas  Robert  D.  O'Dell  insisted  that  as 
personal  repreventative  of  Henry  and  William  O'Dell,  he  was  entitled 
to  receive  the  funds  reported  to  them  after  payment  of  the  costs  due 
to  their  solicitor.  It  apeared  that  the  sum  of  £265.  1 8s.  6^d.  was  due 
to  the  solicitor  of  the  younger  children  of  Aphra  O'Dell.  The  Master 
reported  the  foregoing  facts  specially,  and  submitted  to  the  Court  the 
question  whether  the  fund  should  be  applied  in  the.  manner  contended 
for  by  the  plaintiffs,  or  as  insisted  on  by  the  defendant  Robert  D.  O'Dell. 


1840. 

BoUt. 


CHON£ 

r. 

O'OELL. 


Mr.  Collins,  Q.  C,  with  whom  was  Mr.  Burroughs,  for  Robert  D. 
O'Dell,  now  moved  that  the  Accountant  General  might  out  of  the  govern- 
ment new  3^  per  cent  stock,  &c.,  transfer  to  Mr.  Hewson  the  solicitor 
so  much  as  would  be  equivalent  to  the  sum  of  £265.  18s.  6d.  the  amount 
of  the  costs  mentioned  in  the  report,  and  also  transfer  the  residue  of  the 
said  stock,  to  the  said  Robert  D.  O'Dell,  as  personal  representative  of 
Henry  O'Dell  and  William  O'Dell  deceased. 

They  submitted  that  the  Court  could  not  administer  the  assets  of 
Heoryand  William  O'Dell  in  a  summary  way,nor  take  the  administration 
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of  tbcm  ovt  of  Um  huMb  of  Robert^aDeil,  the  1^  pwioual  repreteo- 
tatire, whose  iolreiicj was  not  qoettioned^aod  wbo  was  readyto  act;  In  re 
Francis  Biaeker  (a);  Tenant  w.  TenanUby  Even  thoi^  tlie  food  should 
be  eoosidered  as  the  property  of  Colonel  O'Dell,  yet  the  Court  coold 
Dot  10  this  sommary  way  administer  his  assets.  It  appears  from  the 
Master^s  report  that  Colonel  O'Dell  was  indebted  to  his  own  children 
in  a  snm  exceeding  the  amount  of  this  land.  Althongh  he  was  in 
like  manner  indebted  to  the  phuntiffs,  he  was  also  indebted  to  other 
persons  not  in  any  way  before  the  Court.  The  daima  of  the  judgment 
creditors  cannot  be  orerlooked  in  order  to  pay  simple  contract  creditors. 
The  personal  representative  of  Colonel  O'Dell  should  not  be  deprived 
of  his  right  of  reteiner.  Why  should  he  not  be  permitted  to  pay  him- 
self and  his  brothers  and  si»tersy  in  preference  to  other  creditors  of 
equal  degree  ?  The  executor  of  an  executor  is  entitled  to  retain ; 
Thon^ean  ▼.  Grant  (c) :  so  is  an  administrator  de  homis  nan  ;  Weehee  t. 
Gore  (d).  Money  in  the  funds  cannot  be  taken  in  execution  at  law,  nor 
can  a  Court  of  Equity  attach  property  of  that  description ;  Dundas  ?. 
Dutem  {e) ;  McCarthy  t.  GookL  (f).  As  to  the  costs  doe  to  the  solicitor 
of  Henry  and  William  O'Dell,  there  can  be  no  doubt  that  they  must 
be  paid  in  the  first  instance. 


[Master  op  thb  Rolls. — Why  do  you  charge  the  costs  of  the  ten 
\  younger  children  of  Mrs.  O'Dell  against  the  shares  of  two  of  them 
only?] 

Their  liability  was  joint  and  several ;  and  we  conceive  that  the  Master's 
report,  nnexcepted  to^  is  dbnclnsive  as  to  the  solidtor's  right  to  have 
those  costs  out  of  the  fund  now  in  bank. 

Mr.  Breweter,  Q.  C,  and  Mr.  Hughes  for  the  plainti£b. — The  costs 
were  taxed  in  the  absence  of  the  parties  interested.  Mr.  Hewson  had 
no  right  to  throw  the  entire  burden  of  them  upon  Henry  and  William 
O'Dell ;  at  least,  by  permitting  the  younger  children  to  draw  their 
shares  of  the  fund  without  deduction,  he  has  waived  any  daim  as 
against  the  shares  of  Henry  and  William  beyond  their  proportion  of 
the  costs. 

As  to  the  residue  after  payment  of  costs,  we  submit  that  it  must  be 
divided  into  three  parts,  and  distributed  according  to  the  rights  of  the 
parties  entitled  under  the  decree.  It  was  part  of  the  fond  brought  in 
from  time  to  time  by  means  of  the  sequestration  against  Colonel  O'Dell, 


(a)  4  Law  Beo.  O.  S.  178. 

(c)  1  BuBB.  640,11. 

(e;  3  Cox,  937,-1  Vet.  jmi.  196. 


{b)  1  Cr.  &  D.  341. 
(</)SP.  Wms.  184,11. 
(/)  1  BaU  &  B.  387. 
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wbo  was  arrested  and  remained  in  prison  nntil  bis  death,  and  died 
largely  indebted  to  tbe  estate  to  be  administered  ander  the  decree  in 
tkis  caose.  As  personal  representative  of  his  deceased  sons  Henry  and 
William,  he  became  entitled  to  their  shares,  which  were  thereupon 
sUached  by  tbe  sequestration  against  him.  For  this  reason  he  made  no 
claim ;  therefore,  his  personal  representative  cannot  have  as  against  this 
find  any  right  of  retainer.  Money  in  bank  may  be  attached  in  eqaity ; 
SuMMMub  V.  Lord  Kinnaird  (a) ;  Peiham  v.  Duchess  of  Newcastle  (6). 
The  present  ease  is  not  distinguishable  in  principle  from  Hodgens  v. 
Wkedtr{e). 


1840. 
Itolk. 


CRONB 
0*DBLL. 


Master  or  the  Rolls. 

By  the  decree  of  1819,  William  0*DeIl  the  elder  was  ordered  to 
bring  in  £23,977,  with  interest,  to  be  divided  equally  between  three 
fiuniliet.  A  sequestration  afterwards  issued  against  hire  for  non-per- 
fonnance  of  the  decree ;  whereby  portions  of  the  money  were  brought 
in  finom  time  to  time  and  distributed  according  to  the  rights  of  the 
parties.  One-third  of  the  fund  thus  realised  was  to  be  be  sub-divided 
smongst  the  younger  children  of  William  O'Dell  the  elder.  Two  of 
those  ehQdren,  namely,  Henry  and  William  O'Dell,  died  before  the 
sUocation.  Henry  made  a  will,  whereby  he  bequeathed  his  property  to 
his&ther;  William  died  intestate.  Colonel  O'Dell  proved  the  will  of 
Henry,  and  as  sole  next  of  kin  took  out  administration  to  William,  and 
thos  became  entitled  to  the  shares  of  both ;  but  there  being  a  seques- 
tration against  him,  he  made  no  claim.  It  is  not  suggested  that  Henry 
gare  any  other  legacy  than  that  to  his  father,  nor  that  he  or  his  brother 
Wmiam  left  any  debts.  Colonel  O'Dell  died  in  1833,  intestate,  and 
hugely  indebted  to  the  estate  to  be  administered  under  the  decree  in  this 
cuse.  His  son  Mr.  Robert  O'Dell,  another  of  the  younger  children,  has 
taken  oot  administration  to  him,  and  also  to  his  deceased  brothers,  and 
BOW,  as  their  personal  representative  applies  that  the  residue  of  the  fond 
IB  Court,  after  dischaiiging  the  costs  doe  to  the  solicitor  of  Henry  and 
William  O'Dell,  may  be  paid  out  to  him.  I  cannot  grant  that  appli- 
cation. I  thbk  that  as  soon  as  Colonel  O'Dell  became  entitled  to  the 
fond  it  was  attached  for  the  purposes  of  the  decree,  by  the  sequestration 
agaiast  him ;  and  that  this  case  is  within  the  principle  of  the  decision 
in  Hodgens  v.  Wheder. 

As  to  the  costs  due  to  Mr.  Hewson,  I  regret  that  he  did  not  take 
ears  to  make  the  several  younger  children  of  Colonel  O'Dell  con- 
tribute to  them  equally.  Although  their  liability  was  joint  and  several, 
M  has  been  said,  yet  their  solicitor  should  not  prejudice  the  interests  of 


(a)  4  Ves.  736. 


{b)  3  Svranst  290,  n. 


(c)  1  Saosse  &  Sc.  443. 


U  CASES  IN  EQUITY. 


ISM.  MM  fiirtlie  adnotage  of  snother  ;  and  I  am  dearly  of  opinion  that  I 
caa  aow  order  to  Mr.  Hewion  only  that  proportion  of  the  costs  which 
Henry  and  William  O'Dell  should  hare  been  liable  to  pay,  if  all  of  the 
yoonger  children  had  contributed  equally. 

Obobr  :— It  appearing  to  the  Court  that  William  (yOell  the  elder, 
one  of  the  defendants  in  this  canse,  who  was  by  the  decree 
in  thu  canse»  bearing  date  the  I9th  day  of  July  1819,  ordered 
to  bring  into  Court  to  the  credit  of  this  cause  the  sum  of 
£23,977.  15s.  6d.  with  the  interest  as  therein  mentioned,  and 
agunst  whom  a  sequestration  issued  to  enforce  performance  of 
the  said  decree,  became  entitled  as  the  personal  representative 
of  his  two  sons,  William  0*Dell  the  younger  and  Henry  O'Dell, 
to  their  shares  of  the  fuods  in  the  Bank  of  Ireland  to  the  credit 
of  this  cause,  which  were  produced  by  means  of  the  said 
sequestration  so  issued  against  said  William  O'Dell ;  and  it  not 
appearing  that  there  are  any  debts  of  the  said  William  0*Dell 
the  younger,  or  Henry  0*Dell,  or  any  l^acy  bequeathed  by 
said  Henry  now  doe,  the  Court  doth  refuse  to  make  an  order 
for  payment  to  the  said  Robert  Dean  O'Dell  as  the  personal 
representative  of  said  William  O'Dell  the  elder,  to  the  prejudice 
of  the  plaintiffs  and  the  other  persons  who  have  demands  under 
the  decree  in  this  cause  against  the  said  William  O'Dell  the 
elder ;  and  the  Conrt  doth  further  declare  that  only  so  much 
of  the  said  sum  of  £265.  18s.  6^  reported  due  to  the  said 
John  M.  Hewson  for  the  costs  of  the  younger  children  of  said 
William  O'Dell  the  elder,  as  between  solicitor  and  client,  as 
were  properly  chargeable  against  the  said  William  O'Dell  the 
younger,  and  Henry  O'Dell,  two  of  the  said  yoonger  children, 
ought  to  be  charged  against  said  funds  in  the  first  instance ; 
and  it  appearing  that  there  were  ten  snch  younger  children, 
the  Court  declares  that  one-fifth  part  of  said  costs,  amountiag 
to  the  sum  of  £53.  3s.  8d.  is  the  sum  properly  chargeable 
against  said  funds  in  the  first  instance  for  said  costs;  and 
accordingly  the  Court  doth  order  that  the  Accountant-General 
of  this  Court  do  draw  on  the  Governor  and  Company  of  the 
Bank  of  Ireland  in  favor  of  the  said  John  M.  Hewson  for  the 
said  sum  of  £53.  38.  8^. ;  and  that  the  sum  of  £100,  set  apart 
for  the  costs  of  the  order  bearing  date  the  31st  day  of  January 
1839,  the  reference  thereby  directed,  the  report  bearing 
date  the  12th  day  of  June  1840,  and  of  this  application,  be 
impounded  until  said  costs  shall  have  been  taxed,  with  liberty  to 
the  said  John  M.  Hewson  to  apply  in  relation  thereto  as  he  may 
be  advised,  when  said  costs  shall  have  been  taxed ;  and  the  Conrt 
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doth  declare  that  the  residae  of  the  funds  mentioned  in  the         1840. 
said  report  to  be  now  in  the  said  bank, after  deducting  such  sums  ^^^^' 

for  costs,  and  any  further  sum  that  said  costs  when  taxed  may 
amount  to,  and  also  the  costs  of  obtaining  letters  of  adminis- 
tration to  the  said  William  O'Dell  the  elder,  and  William 
0*Dell  the  younger,  and  of  the  probate  of  the  will  of  Henry 
O'Dell,  and  of  such  debts  of  said  William  O'Dell  the  younger, 
and  Henry  0*Dell  (if  any)  as  are  still  unpaid,  ought  to  be 
distributed  in  execution  of  the  said  decree,  as  follows ;  that  is 
to  say,  one  third  part  thereof  to  be  applied  in  payment  of  the 
debt  due  from  William  O'Dell  the  elder,  to  the  plaintiffs,  the 
younger  children  of  R.  F.  Crone ;  one  other  third,  in  payment 
of  the  debt  due  by  him  to  the  younger  children  of  Constance 
Massy ;  and  the  remaining  third,  in  payment  of  the  debt  due 
to  his  own  younger  children.  Accordingly  it  is  ordered, 
that  it  be  and  is  hereby  referred  to  Thomas  Goold,  Esq.,  the 
Master  in  this  cause,  to  inquire  and  report  the  amount  of  the 
said  costs  of  obtaining  such  letters  of  administration  and  probate, 
and  also  to  inquire  and  report  whether  there  is  any  debt  of  the 
said  William  O'Dell  the  younger,  and  Henry  O'Dell  respec- 
tively, or  any  legacy  of  the  said  Henry  O'Dell  still  unpaid,  and 
if  so,  to  whom  and  the  amount  thereof;  and  that  he  do  set 
apart  a  sum  sufficient  to  pay  such  costs  and  such  debts  and 
legacies,  if  any,  as  he  shall  find  to  be  due,  and  certify  to  whom 
the  same  should  be  paid ;  and  that  he  do  allocate  the  residue 
of  the  said  funds,  after  deducting  such  costs  and  such  debts  or 
legacies  (if  any)  according  to  the  rights  of  the  parties  as  declared 
by  this  order,  and  that  he  be  at  liberty  to  cause  advertisements 
to  be  published  requiring  all  parties  claiming  to  be  creditors  of 
the  said  William  O'Dell  the  younger,  and  Henry  O'Dell  res- 
pectively, or  legatees  of  the  said  Henry  O'Dell,  to  come  before 
him  and  prove  their  demands;  and  the  said  Accountant- 
Greneral  is  to  take  notice  that  the  said  cash  so  ordered  to  be 
paid  oat  is  subject  to  the  Usher's  poundage. 
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JAMES  REDMOND  BARRY  andJAMES  BARRY  GIBBONS, 
Execaton  of  WILLIAM  LANE,  deceased, 

o. 
EUSTACE  STAWELL,  WILLIAM  WISE,  and  others. 


^^'  Same  Plaintifik  v.  Same  Defendants. 


Koo.  3.  fin  the  BoUsJ 

The  plaintiflb  Tnis  was  a  creditors'  sait.     The  original  bill  was  filed  by  one  William 

f '^  Ai^^ft!r^  Lane  against  Eastace  Stawell  and  others,  to  raise,  by  sale  of  the  defend- 

bntwerethere^  Ant  Stawell's  lands,  thesoms  doe  on  foot  of  two  judgments  recovered 

pay  the^sorts^  against  him,  in  respect  of  which  the  plaintiff  had  issued  elegiis^  and 

W.,  who  had  obtained  special  findings  thereon.     In  Jnne  1823,  there  was  a  decree  to 

andaivtowiiom  *<^^ont;  and  in  some  time  afterwards  Lane  died,  having  by  his  will 

the  hill  was  dis-   appointed  as  his  executors  the  above-named  complainants  James  Redmond 

miaied.  Short- 

Ij  after  the  de-    Barry  and  James  Barry  Gibbons.  They  proved  his  will,  and  on  the  1st  of 

b^rehLemte  ^^^  ^^^'  ^^^  '^  ^^^^  of  revivor  and  supplement  against  the  defendant 

had heen taxed  StaweU,  and  one  William  Wise  and  several  others.     Wise  filed  an 

The  p^^tiib  ^''OMweT  and  disdaimeir.     The  plaintifls  afterwards  amended  their  bill, 

continued  to  gtiU  retaining  Wise  as  a  defendant.     He  filed  a  forther  answer  and  dis- 

oanse  aa  if  no  daimer,  but  was  nevertheless  continued  to  the  hearing. 
^^'^U^^        On  the  11th  of  June  1836,  there  was  a  decree  in  the  supplemental 

and  in  two  cause,  giving  the  plaintiffs  the  benefit  of  the  former  proceedings^  &c. ; 

^/7death  oh-  *°^  ^^®  Master  afterwards  reported  prior  incumbrances,  ftc. ;  and  forther 

tained  out  of  reported  that  the  sum  of  £1707.  9s.  was  due,  on  foot  of  the  above -men- 

a  sale  under  tioned  judgments,  to  the  plaintiffs  Barry  and  Gibbons,  as  executors  of 

the  decree,  the    J^ne. 

full  amonnt  of 

their  demand         On  the  30th  of  January  1838,  there  was  final  decree  in  the  original 

Sn^anent-  ^''^  snpplemental  causes,  whereby  the  defendant  Stawell  was  decreed  to 
ly,  W.'gadmi-  pay  the  several  sums  reported  (which  were  declared  to  be  charges  upon 
eeededtofa^    ^^®  lands  in  the   pleadings  mentioned),  with  costs;  and  in  default  of 

W.'s  costs     *    payment,  the  lands  were  to  be  sold,  and  oat  of  the  produce  of  the  sale 

taxed,  and  the    *^  ^  .  •  .  •         . 

plaintiff's  so-    the   plaintifls  and   other  incumbrancers  to  be  paid,  and  to  have  their 

ed'^*^  n  tib°^'    *^'^'  '"  ^nsi  priority  with  their  demands ;  and  it  was  further  decreed, 

taxation,    hat  ,    ,    , 

protested  against  the  proceeding,  asW.  had  died  hefore  taxation,  and  the  snit  had  not 
been  reyUed  by  or  against  his  administrator.  The  Master,  however,  taxed  the  costs, 
and  (after  allowing  the  plaintiflb  a  certain  time  for  raising  their  objection  by  an  application 
to  the  Court,  which  they  declined  to  make,  but  still  insisted  upon  their  objection)  certi- 
fied that  he  had  done  so  in  the  presence  of  the  plaintifls'  solicitor,  &c. ;  and  thereupon 
"W.'s  administrator  issued  and  served  upon  the  piaintiffii  a  subpcenafor  the  costs. 

The  plaintiffs  now  moved  to  set  aside  the  subpoena  for  irregularity.    Held ;— That  the 


issuing  a  subpana,  to  have  spplied  to  the  Court,  after  the  taxation,  foran  order  upon 
the  plaintiffs  to  pay.    As  to  the  case  of  Jupp  v.  Geermg,  6  Madd.  325—  Qu^re. 
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that  tlie  |>laiiitiffii  Barry  and  Gibbons  thoold  pay  to  the  defendant  Wm. 
Wise  his  costs  of  the  supplemental  cause,  to  be  taxed  by  the  Master, 
biU  that  they  shauid  noi  have  any  demand  over  against  the  fund  for  those 

On  the  22d  of  February  1838,  the  defendant  Wise  died,  before  his 
costs  had  been  taxed  or  famished,  and  one  Richard  Buist  obtained 
ktters  of  administration  of  his  eflFects.  No  attempt  was  made  to  bring 
Buist  before  the  Court  by  reyivor,  but  the  plaintiflBs  oontinned  their 
proceedings,  and  had  a  sale  of  the  lands  under  the  decree. 

On  the  I5th  February  1840,  after  the  lands  had  been  sold,  and  the  pur- 
diaser  in  possession  under  the  decree,  the  plaintiffs  applied  for  an  order 
of  this  Court,  that  they  and  the  other  reported  creditors  might  be  paid, 
oot  of  the  parchase-money  then  in  bank,  the  amount  of  their  demands, 
iodading  their  costs  as  decreed.  The  plaintiffs'  taxed  costs  amounted 
altogether  to  nearly  £1100.  The  Court  made  the  order  as  desired. 
Upon  the  motion,  Buist  came  in  and  sought  to  impound  a  sufficient  por- 
tion of  the  Slim  payable  to  the  plaintiffs  to  satisfy  the  costs  decreed  to  be 
paid  by  them  to  the  defendant  Wise ;  but  as  it  appeared  that  tliose  costs 
were  not  then  taxed,  and  that  there  was  no  question  as  to  the  solvency 
of  the  plaintiffs,  Buist's  application  was  refused,  without  prejudice  to 
Mich  farther  proceeding  as  he  should  be  advised  to  take.  After  the 
foregoing  allocation,  the  plaintiffs  were  not  further  concerned  with  this 
cause ;  but  a  residue  of  the  purchase-money  still  remained,  as  to  which 
a  controversy  arose  between  certain  other  parlies,  and  the  litigation 
betireen  them  was  still  pending  at  the  time  of  the  motion  hereinafter 
mentioned. 

Upon  Buist  s  application,  the  Master  issued  a  summons  for  the  1st  June 
1S40,  to  tax  the  costs  of  the  defendant  Wm.  Wise.  The  plaintiffs'  solici- 
tor Attended,  but  apprised  the  Master  of  Wise's  death,  and  that  Buist  was 
Dot  before  the  Court,  and  therefore  objected  to  the  taxation.  However, 
the  Master  (To  wnsend)  decided  that  the  costs  should  l>e  taxed  ;  but  that 
be  would  not  certify  the  taxation  until  after  the  expiration  of  the  then  Tri- 
nity Term,  in  order  to  give  the  plaintiff^  the  opportunity  of  raising  their 
objection  by  an  application  to  the  Master  of  the  Rolls,  before  a  sobpcsna 
for  the  costs  could  be  issued.  The  plaintiffs'  solicitor  then,  under 
pnitest,  attended  the  taxation,  and  had  the  bill  considerably  reduced ; 
aod  after  the  Trinity  Sittings,*  (the  plaintiffs  having  neglected  to  apply 
to  the  Court  upon  the  subject),  the  Master  certified,  that  on  the  1st  of 
Jnne  184^,  he  had  taxed  the  costs  of  the  defendant  W.  Wise  to  the 
ram  of  £119.  2s.  2d.  in  the  presence  of  Buist  and  of  the  plaintiffs' 
solicitor ;  and  without  prejudice  to  such  application  within  the  then 


1840. 

BoUs. 


BARRY 

0. 

8TAWBLL. 


*  The  tf  aster  of  the  BoUs  eat  nntil  the  9th  of  July. 
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Trinity  TenD,  See,    Hawing  obtained  this  certificite,  Buiii  imied  and 
senred  opon  the  pljuntiffii  a  fabpoena  for  the  costs. 

Mr.  CoUinSf  Q*  C,  for  the  plaiotiffiiy  now  uMved  that  the  tobpoeiia  and 
all  prooeediogB  foonded  opon  it  might  be  aet  aitide  for  irregnhuity. — He 
insisted  that  aoeording  to  the  established  role  in  equity,  where  one  party 
is  ordered  to  pay  costs  to  another,  if  either  dies  before  taxation  the 
right  to  reoorer  them  is  gone;  Jvpp  ▼.  Geerimg  (a);  Averall  t. 
Wade  (b) ;  BHagh  r,  Coneanon  (c) ; — unless  the  rule  is  aroided  by 
the  special  agreement  of  the  parties,  as  in  Tucker  t.  Wdkbu  (d) ;  that 
Wise's  administrator  was  not  a  party  to  this  cause,  and  that  his  inter- 
ference in  it  was  altogether  irr^nlar. 


Mr.  Warren  Q.  C,  and  Mr.  Jenkine,  for  the  administrator  of  Wise. 

The  role  opon  which  the  plaintiffs  rely,  applies  only  where  by  the 
decree  there  is  nothing  to  be  done  but  the  payment  of  costs,  so  that  by 
the  death  of  either  party,  the  cause  is  entirely  out  of  Court,  and  the 
reriror  should  be  for  costs  merely.  If  at  the  time  of  the  abate- 
ment there  is  any  thing  in  the  decree  remaining  to  be  executed  besides 
the  payment  of  costs,  the  role  does  not  apply :  Joktwm  ▼.  Peck  (e) ; 
Kemp  T.  MaekreU  (f).  In  the  present  case,  Wise  died  within  three 
weeks  after  the  decree  was  pronounced.  Was  there  then  nothing  to  be 
done  under  it  except  the  payment  of  Wise's  costs  ?  That  is  not  sug- 
gested. '  On  the  contrary,  it  appears  that  the  plaintiffs  proceeded  in  the 
cause,  as  if  no  abatement  had  happened^  to  carry  the  decree  into  effect 
for  their  own  benefit ;  they  had  a  sale  of  the  lands ;  made  title  to  the 
purchaser,  for  whom  they  had  of  course  to  enter  satisfaction  upon  their 
judgments ;  and  after  the  lapse  of  two  years  from  Wise's  death, 
they  obtained  an  order  from  this  Court  for  payment  out  of  the  purchase- 
money,  of  the  full  amount  of  their  demands  under  the  decree,  including 
a  sum  of  nearly  £1100  for  costs.  Now,  having  taken  all  the  benefit 
of  the  decree,  they  endeavour  to  evade  the  duty  it  imposed  on  them  of 
paying  Wise's  costs ;  but  the  Court  will  not  permit  them  to  do  so.  If 
those  costs  had  been  decreed  out  of  the  estate,  or  to  be  paid  by 
the  plaintiffs  de  bonis  iesiataris,  the  rule  would  not  have  applied: 
Blower  v.  Morret  (g);  Kemp  v.  MackreU  (A) ;  Lord  Dacres  v.  TuUe  (t) ; 
Jenour  v.  Jenour  (k) ;  and  there  is  no  good  reason  why  Wise's  adminis- 
trator should  be  in  a  worse  situation  because  the  costs  were  decreed 


(a)  5  Mad.  325. 

(c)  Lloyd  &  G.  temp.  Plunk.  359. 

(e}2  Ves.  sen.  465. 

(g)  3  Atk.  772. 

(t;  3  Ch.  Bep.  137. 


(b)  1  MoU.571,  n. 

(d)  7  Sim.  349. 

(P  3  Ves.  sen.  579,  and  3  Atk.  818. 

(A)  3  Atk.  813. 

(k)  10  Ves.  572. 
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agiiMt  tlie  plainliffs  personally.  Again,  it  has  been  decided  in  several 
eases  (althoagh  in  Jwpip  v.  Geering  Sir  J.  Leach  denies  the  distinction) 
tint  there  is  a  difference  between  abatement  by  death  of  the  party  to 
receive  the  costs  and  abatement  by  death  of  the  party  to  pay  them,  and 
that  in  the  former  case  the  role  does  not  apply :  Lowten  v.  The  Mayor 
ilf  Coleheaier  (a) ;  Hall  v.  Smith  (b) ;  Morgan  v,  Scudamore  (c).  As  to 
the  general  rule  it  may  be  observed,  that,  in  almost  every  reported  de- 
cision npon  the  subject,  from  the  times  of  Lord  Chancellor  King  to  the 
presenty  it  has  been  reprobated  as  hard  and  unreasonable.  It  arose 
before  the  principles  of  equitable  jurisdiction  were  thoroughly  under- 
stood— and,  as  suggested  by  Lord  Rosslyn  in  Morgan  v.  Scudamore — 
''before  the  proceedings  of  the  Court  had  acquired  all  the  force  they 
''have  since r  in  Kemp  v.  Mackrell^  Lord  Hardwicke  said  it  was  '^a 
^  hard  rnle  and  very  nice  distinction ;"  in  Betagh  v.  Concanon,  Lord 
nonket  obviously  thought  it  unjust  and  irrational;  nnd  in  Averall  v* 
Wade,  Sir  William  M*Mahon  allowed  himself  to  be  fettered  by  it,  but 
admitted  that  by  so  doing  **  there  was  a  failure  of  justice."  The  reason 
given  for  it  by  Sir  J.  Leach  in  Jupp  v.  Geering,  may  account  for  its 
origin,  but  cannot  justify  its  continuanc<!.  If  such  reasoning  should  pre- 
vii],  the  Chancery  practice  both  in  this  country  and  in  England  should 
be  greatly  altered.  We  might  therefore,  if  it  was  necessary,  confidently 
appeal  to  the  Court  to  do  now  what  Courts  of  Equity  ought  to  have 
done  long  ago  ;  that  is,  at  once  and  altogether  to  repudiate  a  rule  which 
is  confessedly  repugnant  to  equity  and  good  conscience. — As  to  the 
objeetioo  that  this  is  an  abated  cause,  and  that  Wise's  administrator  is 
not  a  party  to  it,  it  is  to  be  observed  that  notwithstanding  the  abate- 
ment, the  cause  has  been' and  still  is  in  full  activity  for  the  purposes  of 
the  decree ;  and  that  at  any  rate,  the  plaintiffs  must  be  taken  to  have 
waired  that  ground  of  objection  by  attending  upon,  and  taking  the 
braefit'of  the  taxation  of  the  costs,  whereby  they  had  them  considerably 
redaeed. 


1840. 
BoUi. 


Mr.  Collins,  in  reply,  insisted  that  the  distinction  taken  in  Morgan  v. 
Scudamore  had  been  expressly  overruled  by  Sir  J.  Leach  in  Jupp  v. 
Geering,  and  by  Lord  Ponket  in  Betagh  v.  Concanon ;  that  Johnson 
V.  Peek,  and  Kemp  v.  Mackrell  did  not  apply  to  this  case,  in  which  the 
bill  had  been  dismissed  as  against  Wise,  who  had  no  interest  whatever 
in  the  decree,  except  the  payment  of  costs ;  that  as  to  the  plaintiffs,  the 
had  been  long  since  at  an  end  ;  and  therefore,  that  the  present  case 
dearly  within  the  rule,  and  not  distinguishable  from  Jupp  v.  Geering 
and  Averall  v.  Wade.     He  further  contended  that  the  question  here 


(n)  2  Mer.  115.  (b)  1  Bro.  C.  C.  437. 

(c)  2  Ves.  jun.  313,  and  3  Ves.  196. 
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WM  not  whether  the  rale  was  hard  or  otherwise,  bat  whether  there  was 
•ach  a  rale ;  and  that  the  authorities  were  decisive  respecting  it. 

Master  of  the  Rolls. 

If  npon  consideration,  the  rale  appears  to  me  to  be  inconsistent  with 

equity,  nothing  less  than  an  express  decision  of  the  House  of  Lords  shall 

oblige  me  to  follow  it.* 

The  case  stood  for  consideration. 


*  Upon  two  or  three  occasions  hu  Honor  has  expressed  himself  thns  stronglj^:  (see 
Daly  V,  Duggan,  1  Ir.  £q.  Rep.  316) ;  and  although  snch  language  has  the  anthority 
of  seyeral  of  the  most  yinstrions  names  to  he  found  in  the  history  of  English  law,  tlie 
Beporter  is  aware  that  some  memhers  of  the  Bar  have  been  seriously  startled  by  it. 
It  is  idle  to  suppose  that  declarations  of  the  kind  hare  any  tendency  to  shake  the  due 
auihority  of  precedent  in  Courts  of  Justice.    In  a  very  late  case  (  Ward  ▼.  PattUery  S 
Beay.  p.  93,)  the  Master  of  the  Bolls  in  England  has  laid  down  what  seems  to  be  the 
general  law  upon  the  subject.  After  noticing  the  particular  oircomstances  of  the  single 
prerions  decision  upon  the  question  before  him,  his  Lordship  said — ''  I  am  not,  it  is 
'*  true,  absolutely  bound  by  a  single  decision  of  co-ordinate  jurisdiction.    The  law  of 
<<  England  not  only  allows  the  review  of  any  judgment,  but  also  the  free  discussion  of 
"  the  propriety  of  any  legal  decision ;  and  therefore,  I  would  put  no  restraint  on  the 
**  counsel  for  tiie  defendant  in  the  argument  of  this  case.    But  a  solemn  decision  of  a 
''  competent  Judge  is  by  no  means  to  be  disregarded.   I  ought  not  to  orermle  it  witfaoat 
''  being  clearly  satisfied  in  my  own  mind  that  the  decision  is  erroneous.    My  not  being 
''so  satisfied  is  a  sufficient  reason  for  overruling  this  demurrer ;  thinking,  as  I  do,  that 
''  if  Barton  ▼.  Ihttertal  is  to  be  overruled,  it  should  be  overruled  by  a  higher  tribunal." 
No  one  can  doubt  the  general  authority  of  judicial  decisions.    They  are  not  merely  aids 
to  subsequent  adjudication ;  they  are  to  the  nation  at  large  the  evidences  of  the  law,  and 
especially,  upon  that  account,  entitled  to  respect,  and  not  to  be  overruled  without  strong 
reason.    But  upon  questions  of  law,  much  more  than  upon  any  other,  the  argument  of 
great  names  is  likely  to  have  weight ;  and  the  danger  is  infinitely  less,  of  precedents  being 
hastily  discredited,  than  that  by  a  too  rigid  adherence  to  them,  without  regard  to  the 
alterations  which  have  been  and  are  rapidly  taking  place  in  the  frame-woik  of  society, 
common  sense  may  be  offended,  and  the  genuine  principles  of  the  law  neglected  and  forgot- 
ten. A  Judge  is  to  decide  according  to.law ;  and  although  he  is  bound  to  have  regard  to  the 
previous  judicial  determinations  upon  the  same  subject,  it  is  not  less  his  duty  to  bear  in 
mind  that  no  number  of  decisions  however  great,  or  however  eminent  and  venerable  may 
have  been  the  Judges  from  whom  they  proceeded,  can  make  law  of  that  which  is  not 
law.    There  are  a  few  exceptions  created  by  public  policy  :  for  instance,  on  more  than 
one  occasion  Lord  Eldon  has  unhesitatingly  followed  decisions,  although  he  admitted 
that  he  doubted  the  principles  of  them ;  because  his  refusing  to  follow  them  might  haye 
cast  a  blot  upon  half  the  titles  in  the  kingdom.    The  exceptions,  however,  only  proye 
the  general  rule ;  which  seems  to  be,  that  precedents  are  to  be  followed,  but  not  blindly; 
lest  peradventure  the  blind  lead  the  blind  and  both  fall  into  a  ditch.     As  to  the  old  say- 
ing—''<he  worst  of  laws  is  that  which  is  uncertain,"  it  is  to  be  observed,  that,  admit- 
ting the  general  truth  intended  to  be  conveyed  by  it,  it  shews  no  cause  why  error  should 
be  perpetuated ;  oo  the  contrary,  it  furnishes  the  strongest  reason  for  oonecting  at  once 
what  needs  to  be  corrected :  for  the  law  must  ever  be  "  uncertain"  while  its  principles  are 
unsound.  It  is  needless  to  refer  to  the  often  quoted  passage  from  the  Eodeekutieai  Polity 
on  the  nature  of  law;  as  it  is  a  first  principle  of  British  jurisprudence  that  what  is  not 
good  Umw  it  not  law. 
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The  Ma8TBR  of  tbb  Rolls,  after  folly  stating  the  fiicts  of  this 
cssc^  DOW  deliTered  his  judgment  upon  it  to  the  following  e£Fect : — 

The  plaintiffi  insist  that  the  sabpcena  has  issued  irregnlarly,  and 
ikwid  now  be  set  aside :  they  say  that  where  costs  are  decreed  to  be 
psid  by  a  plainti£F  to  a  defendant,  or  by  a  defendant  to  a  plaintiflF,  the 
right  to  recover  them  is  lost  by  the  death  of  either  party  before  taxation; 
and  that  the  eflPect  of  the  abatement  is  all  the  same,  whether  it  be  by 
the  death  of  the  person  decreed  to  pay  the  costs,  or  of  the  person  entitled 
to  reoeiFe  them.     For  this  position,  they  rely  upon  the  case  of  Jiqip 
x.Geerinff^  decided  by  Sir  J.  Leach,jin  the  year  1826,  and  the  snbseqoent 
decision   o£  the  late  Master  of  the  Rolls  in  Averall  v.  Wade.     In  the 
former  case  the  Vice-Chancellor  decided  in  analogy  to  the  common  law. 
I  quote    his    'vrords : — **  At  common  law,  costs  were  lost  if  either  party 
^died  before   final  judgment;  bot  by  the  statute  of  17  Car,  2, c  8,  if 
*<  either  party  dies  between  the  verdict  and  the  final  judgment,  the  final 
*' jodgment  may  still  be  entered  up,  and  costs  and  damages  recovered ; 
^and  the  8  &  9  FT.  3,  c.  11,  extends  the  remedy  to  cases  where  either 
"  party  dies  afiter  interlocutory,  and  before  final  judgment.     The  final 
"  jadgment  at  law  ascertains  the  amount  of  the  costs,  and  is  necessarily, 
**  therefore,  pre<seded  by  taxation.  The  statutes  to  which  1  have  refered 
^have  no  application  to  cases  in  equity,  and  proceeding,  therefore,  upon 
**  the  general  analogies  of  the  common  law,  I  must  hold  that  costs  in  equity 
^ire  lost  by  the  death  of  either  party  before  taxation,  as  costs  at  common 
**kw  were  lost  by  the  death  of  either  party  before  final  judgment." 
Thos,  the  analogy  to  the  common  law  is  the  sole  ground  of  Sir  J. 
Leach*s  decision,  and  appears  to  have  been  always  regarded  as  the 
foundation   of  the  rule  that  there  cannot  be  a  r^ivor  for  costs  de- 
creed but  not  taxed  at  the  death  of  the  party.     Speaking  of  it,  with 
reference  to  the  decisions  of  former  Judges,  Lord  Rosslyn  says  in 
Morgan  t.  Scudamore  (a),  "  I  cannot  help  thinking  (the  proceedings 
''of  the  €k>ort  had  not  acquired  all  the  force  they  have  since)  they 
**•  were  glided  a  little  too  much  by  a  supposed  analogy  to  the  case  of  a 
^judgment  at  law.     It  is  quite  impossible  to  draw  any  strict  analogy 
**  between  them."  I,  too,  must  own,  I  can  see  no  reason  why  the  large  dis- 
cretion of  a  Court  of  £quity  should  proceed  in  analogy  to  a  rigid  rule  of 
common  law,  which  long  ago  was  found  to  be  so  much  against  the  com- 
mon sense  of  mankind,  that  acts  of  parliament  were  passed  to  limit  the 
application  of  it  even  in  the  Common  Law  Courts.     But  assuming  the 
Vioe-Chanoellor's  decision  in  Jupp  v.  Geering  to  be  law,  it  does  not  ap- 
to  me  to  apply  to  the  present  question.    The  facts  of  that  case  were 
: — Geering  had  filed  a  bill  against  a  sole  defendant  for  the  specific 
performance  of  an  agreement,  and  upon  the  hearing  it  was  dismissed 


1840. 

EolU. 

Nov.  10. 


(a)  3  Ve?.  196. 
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with  costs.  Tbe  defendant  died  before  the  costs  were  taxed ;  and  Japp 
haTing  taken  oat  administration  brought  a  biU  of  reriyor  against  Geering 
for  the  costs.  To  that  bill  a  demorrer  was  allowed. — ^There,  the  bill  in  the 
original  snit  was  dismissed  generally :  the  decree  was  n^;atire,  except 
as  to  the  payment  of  costs ;  and  the  decuion  amonnf  s  to  no  more  than 
thts^thatacaosey  in  which,  at  the  time  of  abatement,  nothing  remains 
to  be  done,  except  to  pay  costs  decreed  to  a  defendant  who  dies  before 
taxation,  shall  not  be  rerived  for  the  mere  purpose  of  obtaining  an  order 
for  the  payment  of  those  costs.  Jupp  r.  Geering  has  not  decided  that — 
where  there  is  a  decree  for  many  other  purposes  besides  the  payment 
of  costs-^the  representative  of  a  deceased  party  may  not  obtain  an 
Older  in  the  cause,  that  the  plaintiffs,  who,  notwithstanding  the  abate- 
ment, have  been  vigorously  enforcing  the  decree  for  their  own  benefit, 
may  perform  the  duty  it  imposed  upon  them,  and  pay  to  him  the  costs 
which  they  were  thereby  ordered  to  pay  to  the  defendant  whom  he 
represents. 

However,  Averall  v.  WanU  (a)  has  been  cited  to  shew  that  even  in  such 
a  case  as  the  present  there  cannot  be  an  order  for  payment  of  the  costs ; 
that  there  is  **  no  remedy.*'  It  is  said  that  case  squares  exactly  with 
the  present.  The  resemblance  certainly  is  strong : — ^Averall  filed  a  judg- 
ment creditor's  biU,  making  O'Connor,  who  was  a  prior  incumbrancer, 
a  party.  As  to  O'Connor  the  bill  was  dismissed  with  costs;  but  there 
was  a  decree  for  payment  of  the  plaintiff 's  demand,  and,  if  necessary, 
for  a  sale  of  the  lands  in  the  pleadings  mentioned.  Afterwards,  O'Connor 
died  before  his  costs  were  taxed,  and  the  plaintiff  proceeded  to  a  sale  under 
the  decree,  but  refused  to  pay  O'Connor's  administratrix  the  costs  de- 
creed ;  and  the  Officer  of  theCourt  having  refused,  under  the  circumstances, 
to  issue  a  8ubp<tonafor  the  taxed  costs,  in  the  name  of  the  administratrix, 
she  applied  to  the  Court  for  an  order  either  that  the  plaintiff  should  pay 
the  costs  to  her,  or  that  tbe  Officer  should  be  at  liberty  to  issue  a  sub- 
pesna  for  them  at  her  suit  against  the  plaintiff.  The  late  Master  of  the 
Rolls  refused  the  application.  I  think  it  would  be  found  upon  examina- 
tion that  there  were  circumstances  in  that  case  to  distinguish  it  from  the 
present ;  but,  without  attempting  to  draw  any  distinction  between  them, 
I  feel  bound  to  say  that,  in  my  opinion,  the  decision  in  that  case  is  not 
one  which  ought  to  bind  the  Court.  Adverting  to  it  in  Betagh  v.  Con- 
canon  (b),  Lord  Plunket  said  '*  I  am  not  prepared  to  follow  tbe 
*'  decision  in  that  case ;"  and  the  late  Master  of  the  Rolls  himself  is  re- 
ported to  have  said  that  the  case  was  a  hard  one,  and  that  there  was 
**  a  failure  of  justice."  In  my  judgment,  it  would  have  been  far  better 
to  have  given  the  order  which  the  justice  of  the  case  required,  than  to 


(a)  1  Moll.  571,  n. 
(b)  Lloyd  &  G.  temp.  Plunk.  360. 
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bare  yielded  to  what  appears  to  be  a  technical  and  unfgubstantial  dis- 
tinction,* whereby^  confessedly,  justice  was  defeated. 

Mor^n  y.  Scudamore  was  a  moch  considered  case. — [His  Honor  here 
itsted  the  facts  as  in  2  Ves.  jun,  313.] — When  it  first  came  on  upon 
demorrer.  Lord  Rossi yn  expressly  stated  that  he  did  not  mean  to  give  any 
opinion  upon  the  question,  whether  there  might  be  a  revivor  for  costs 
only,  as  it  appeared  by  the  statements  and  prayer  of  the  bill  that  a  revivor 
was  necessary  for  other  purposes  of  the  decree  besides  the  payment  of 
costs,  and  this  was,  of  course,  admitted  by  the  demurrer.  The  demurrer 
WIS,  therefore,  overruled.  The  defendant  then  answered,  stating  that 
the  decree  had  been  fully  executed,  and  thus  raising  the  precise  question 
whether  there  could  be  a  revivor  for  costs  only.  Whatever  may  have 
been  Lord  Rosslyn's  impression  as  to  costs  at  law,  when  this  question 
was  first  mentioned,  it  is,  I  think,  very  plain  that,  when  it  became 
necessary  for  him  to  decide  it,  it  was  not  upon  any  supposed  analogy 
to  legal  distinctions  his  judgment  was  grounded.  In  Lowten  v.  The 
Mayor  of  Colchester  (a\  decided  in  the  year  1817,  Sir  William  Grant, 
obferving  upon  the  case  of  Morgan  v.  Scudamore^  said,  '^  There,  the 
^  ]klaster  having  settled  the  amount  of  the  costs,  but  not  having  made 
"  his  report  previous  to  the  abatement,  Lord  Kosslyn  at  first  doubted 
''whether  he  should  not  order  the  report  to  be  entered  nunc  pro  tunc; 
**  and,  on  the  question  coming  a  second  time  hrfore  him,  he  seems  to  have 
^  taken  a  broader  ground^  and  to  have  thought  taxation  not  absolutely  neces' 
*^tary  to  entitle  a  party  to  revive."  From  this,  and  the  judgment  itself 
io  Morgan  v.  Scudamore  (6),  it  would  appear  that  Lord  Rosslyn, 
after  a  laborious  investigation  of  the  question  (in  the  coui*se  of  wlMch 
he  examioed  critically  nearly  ail  the  printed  cases  upon  the  subject, 
aod  had  the  records  of  the  Court  searched  for  precedents),  was  not  dis- 
posed to  pay  much  attention  to  the  supposed  distinction  between  costs 
taxed  and  costs  not  taxed  at  the  time  of  an  abatement ;  and  that — pro- 
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(a,  2  Mer.  115.  {b)  3  Ves.  195. 

{e)  3  Atk.  812,  and  S.  C.  2  Ves.  seu.  579. 


*  In  tile  case  of  Fitzgerald  y.  Arthure,  1  Ir.  Eq.  Bep.  196,  his  Honor  noticed  with 
apjirohation  the  foUowing  passage  of  Ix)rd  Chancellor  Brongham's  judgment  in  Arm-' 
ftnmg  T.  Amutrtmg^  3  My.  and  Kee.  66,  which  seems  to  be  not  altogether  inapplicable 
to  the  present  nibject  :— 

*■"  There  were  times  when  Courts  of  Justice  took  a  delight  in  vain  subtleties  and 
"  &b«ard  refinements ;  as  if  their  duty  ever  was,  what  certainly  was  their  frequent  object, 
^  ruber  to  shew  their  ingenuity  than  to  get  at  the  truth,  and  to  astonish  ordinary  minds 
'*bj  coming  at  unexpected  conclusions,  founded  on  bare  probabilities;  rather  than 
^  SKtisfy  the  justice  of  the  case,  by  deciding  as  all  mankind  besides  would  decide 
*'  cadoobtingly."  •  •  •  "  Happily,  we  have  outlived  those  follies,  the  pride  of  the 
'older  times,  and  the  remains  of  the  dark  scholastic  ages.  Judges  are  now  content 
"^to  fee  things  as  ordinary  men  do." 
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eeeding,  not  apon  any  erroneous  notion  of  legal  rights,  but  apon  the 
broad  ground  of  eqaitable  principle, — Ke  thoaght  that  costs  decreed 
should  not  be  lost  by  the  fatality  of  the  party  dying  before  taxation. 
In  Kemp  v.  Mackreil(a)y  Lord  Hardwicke  said,  **\  always  held  this  to  be 
'*  a  hard  rule  and  rery  nice  distinction  ;  the  right  to  costs  is  the  same 
**  before  taxation  as  after,  only  the  quantum  has  not  been  ascertained/* 

It  is  impossible  to  avoid  perceiving  that,  upon  this  question,  the 
opinion  of  Lord  Hardwicke  was  substantially  the  same  as  the  opinion 
of  Lord  Rosslyn ;  that  both  thought  a  Court  of  Equity  should  not  be 
bound  by  such  a  rule  as  that  which  is  contended  for  in  this  case.  Where, 
I  would  ask,  is  the  substantial  difference  between  abatements  after 
taxation  and  before  it  ?      The  obligation  to  pay  costs,  and  the  right  to 
recover  them,  are  created  not  by  the  taxation  but  by  the  decree.    The 
taxation  merely  settles  the  amount  for  which  there  has  already  been  a 
decree ;  and  the  amount  is  not  varied  by  the  death  of  the  party.  £quity 
requires  that  a  roan*s  estate  should  not  be  mulcted  in  the  costs  occasioned 
by  resistance  to  his  just  rights,  or  by  his  necessary  defence  against 
unconscientious  demands,  or  by  his  being  dragged  into  a  litigation,  in 
the  subject-matter  of  which  he  disclaims  any  interest,  and  to  which  he 
b  a  stranger.     Therefore,  the  decree,  which  ascertains  the  merits  of 
the  case,  accordingly  awards  the  costs ;  and  I  can  see  no  colour  of 
equitable  principle  in  the  proposition,  that  those  costs,  which  by  the 
decree  of  a  Court  of  Equity  are  in  fact  found  to  have  been  so  much 
money  unduly  subtracted  from  the  proper  funds  for  payment  of  the 
debts  or  support  of  the  family  of  the  person  to  whom  they  are  awarded, 
are  to  be  lost,  if  he  happens  to  die  before  the  precise  amount  of  them 
is  ascertained ;  although  it  is  admitted  the  right  of  his  representative 
would  be  clear  if  he  had  lived,  perhaps  a  day  or  two  longer,  so  that  the 
taxation  might  have  been  complete  before  his  death.     Nor  can  I  see 
why  abatement  before  taxation,  any  more  than  abatement  after  taxation, 
should  put  an  end  to,  or  alter,  the  liability  of  the  party  decreed  to  pay 
the  costs  occasioned  by  his  inequitable  proceedings.     The  supposed  dis* 
tinction  holds  out  an  inducement  to  the  person  bound  to  pay,  to  delay  the 
ascertfunment  of  the  amount  as  long  as  he  can  :  it  is,  I  think,  a  distinction 
without  a  difference,  and  should  not  be  taken  to  be  finally  established, 
without  some  more  satis&ctory  reasons  being  assigned  for  it  than  are 
to  be  found  in  the  reports. 

In  certain  cases.  Courts  of  Equity  have  held  that  tlie  supposed  dis- 
tinction was  inadmissible:  for  instance,  where  the  costs  were  decreed 
to  be  paid  out  of  an  estate  or  particular  fund.  In  Blower  v.  Marrei  (6), 
by  the  decree,  all  parties  were  to  be  paid  their  costs  out  of  the  estate  :  two 
of  the  defendants  died  before  their  costs  were  taxed,  and  the  residuary 


(a)  S  Atk.  812 ;  S.  C.  9  Yes.  sen.  579. 


id)  I  Dick.  254. 
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ierhee  insisted  that  those  costs  were  therefore  irrecorerable.  Lord 
Hardwicke  there  said,  **  There  is  a  distinction  between  personal  costs 
''and  costs  to  be  paid  out  of  an  estate  :  costs  when  decreed  oat  of  an 
^  estate,  are  a  lien  thereon,  which  makes  it  a  security  ;*'  he  further 
added — **  and  there  being  nothing  executory,  there  is  no  occasion  to 
^renre."  He  accordingly  ordered  that  the  Master  should  proceed  to 
tax  the  costs,  and  that  when  taxed  they  should  be  paid.  Other  exceptions 
ktra  been]taken  (a);  and  it  is  impossible  to  consider  them,  and  the  obvious 
anxiety  with  which  they  have  been  sought  for,  without  thinking  that 
tlie  rule  against  revivor  for  costs  must  have  been  a  bad  one ;  that  it  has 
obliged  Judges  sitting  in  Courts  of  Equity,  in  apparently  simple  cases, 
to  hare  recourse  to  questionable  refinements  in  order  to  do  justice  ;  and 
that  it  would  have  been  far  better  if  they  had  at  once  declared  they 
troold  not  be  bound  by  it,  than,  by  acknowledging  its  authority,  have 
left  it  to  the  Court  in  each  case  to  discover  by  what  possible  subtlety 
coold  it  be  evaded. 

In  the  present  case,  the  plaintifi^s  by  the  order  uf  February  last,  to 
which  I  have  already  adverted,  have  been   paid  their  costs  and  (heir 
demands  out  of  the  funds  realised  by  means  of  the  decree ;  and  they 
BOW  sedc,  without  any  colour  of  right  or  justice,  to  evade  the  duty 
vfaich  that  decree  cast  upon  them.     I  am  perfectly  satisfied  that  I  ought 
Dot  to  permit  them  to  do  so.     As  to  the  objection   that  there  should 
liave  been  a  revivor  in  this  case  (6),  it  is  to  be  observed   that   the 
Master  has  certifii«d  the  taxation  as  having  been  in  the  presence  of  the 
plaintiff's  solicitor ;  and  that  this  case  is  not  at  all  like  those  in  which 
bj  the  abatement,  the  cause  was  to  be  considered  as  out  of  Court  until 
revived.     Here,  for  two  years  after  the  abatement,  the  plaintifis  them- 
Krlves  treated  the  cause  as  still  subsisting,  and  did  not  cease  to  prosecute 
it  ontil  February  last,  when  they  were  paid  under  the  decree  the  full 
aaoonnt  of  their  demands  ;  and  I  understand  there  is  a  residue  of  the 
find  in  Court  respecting  which  some  of  the  parties  are  still  litigating. 
Under  such  circumstances,  I  see  nothing  to   prevent  the  Court  from 
ordering  the  plaintiffs,  who  came  to  the  Court  and  obtained  a  decree, 
the  benefit  of  which  they  have  fully  realised,  to  perform  the  duty  which 
the  decree  imposed  upon  them.     In  Betagk  v.  Concanon  (c),  the  Lord 
Chancellor  thought  it  was  the  duty  of  the  receiver,  as  the  Officer  of  the 
Court,  to  pay  the  costs  which  from  time  to  time  he  bad  been  ordered  to 


1840. 
Rolls, 


r<i)  See  BaU  y.  SmUh^  1  Bro.  Cb.  C.  437 ;  Johruon  v.  Pecky  3  Yes.  len.  466 ;  &  3  Atk. 
uS;  Tmdter  t.  WUkkUy  7  Sim.  349. — In  Johnson  v.  Peck,  Lord  Hardwicke  obsenred 
^  dus  wifl  a  very  strict  and  bard  role,  and  that ''  the  Court  has  always  endeavoured 
"t^  get  oat  of  it." 

<h  See  tbe  able  judgment  of  Pennefatber  B.  in  Egan  v.  Dohert^y  2  Ir.  £q.  R.  85, 
cd  tbe  easei  cited  in  the  note. 

(e)  Lloyd  &  G.  temp.  Flunk.  369. 
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pay,  although  the  party  to  whom  they  were  ordered  died  before  tbey 
were  taxed  ;  and  here,  I  woold  say,  that  it  is  the  duty  of  the  plaintiffk, 
taking  as  they  hare  done  the  benefit  of  the  decree^  to  perform  that  part 
of  it  which  directed  them  to  pay  Mr.  Wise's  costs.  I  do  not  think  that 
the  technical  rnle  npon  which  the  plaintiffs  rely  shoold  coerce  the  Coart 
to  make  an  order  inconsistent  with  the  jastice  of  the  case. 

I  think  the  proceedings  of  Mr.  Wise's  personal  representative  woald 
have  been  more  regular,  if,  instead  of  issuing  a  subpoena,  he  had  come 
to  the  Conrt  after  the  costs  were  taxed,  for  an  order  upon  the  plaintiffs 
to  pay  them ;  but  for  the  reasons  I  have  given,  I  refuse  the  present 
application,  and  but  for  the  decision  in  Averall  v.  W(uie^  which  has  been 
referred  to,  I  would  have  refused  it  with  costs.* 


[The  plaintiffs  have  appealed  to  the  Lord  Chancellor.] 

'See  Knox  \.  Knojr,  3  Ir.  £q.  Rep.  213  ;  and  Mitchell  t.  Townley,  7  Ad.  &  El.  166. 


Nov.  6. 

After  final  de- 
cree in  credi- 
tors suit,  a  con- 
Rent  in  the 
nature  of  an 
allocating  re- 
port will  not 
be  made  a  rule 
of  Court,  un- 
less, signed  hj 
all  parties  who 
have  come  in 
under  the  de- 
cree as  well  as 
by  the  parties 
in  the  cause ; 
and  there  mu8t 
be  an  affidavit 
to  that  effect. 


COOK  V.  BRISCOE. 
fin  the  RoUi.) 

Mr.  Bland  moved,  after  final  decree,  to  make  a  consent  a  rule  of  Court, 
the  object  of  which  was,  that  the  funds  standing  to  the  credit  of  the  cause 
should  be  paid  out  in  certain  proportions  to  the  persons  entitled.  It 
was  signed  by  all  the  parties  in  the  cause. 

Master  of  the  Rolls. 

This  consent  is  in  the  nature  of  an  allocating  report,  and  I  cannot 
make  it  a  rule  of  Court  without  an  affidavit  that  it  has  been  signed 
by  all  the  parties  who  came  in  under  the  decree  and  proved  demands 
before  the  Master.* 


*  In  some  cases  the  consent  must  be  signed  by  the  parties  themselyes :  see  Coleman 
T.  Maton^  2  Ir.  £q.  R.  322 ;  see  also  Gvmnungy,  Ryan^  iM,  140  ;3consent  for  appoint- 
ment of  receirer,  Bailie  t.  Bailie,  1  Ir.  Eq.  B.  413 ;  as  to  vacating  receiver's  recogni- 
zance, Fitzgerald  r,  HiJl,  2  Ir.  £q.  R.  398. 
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CORBAXiLIS  r.  THE  COMPANY  OF  UNDERTAKERS  OF 

THE  GRAND  CANAL. 

(In  the  Equity  Exchequer.) 
Br  tbeact  of  Parliament,  the  53  G.  3,  c.  143,  it  was  enacted,  that  out 
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of  the  Consolidated  Fund  there  shonld  and  might  be  issued  by  the  Lord  Grand    Canal 

Lieatenant,  as  he  should  think  fit,  from  time  to  time,  any  sum  or  sums  ^oi°P^°7     . 

^       ^                 '                                             ^  created  certain 

of  niODey  not  exceeding  in  the  whole  the  sum  of  £50,000,  to  the  Trea-  stock  with  pe- 

lorer  of  the  Company  of  Undertakers  of  the  Grand  Canal ;  to  be  by  him  ^^^o  thT' 

applied  in  liquidation  of  the  debts  of  the  Company,  in  such  manner  as  subscribers, 

any  three  of  the  Commissioners  of  the  Treasury  should  approve.     This  which  wu 

tarn  of  £50,000  was  part  of  a  sum  of  150,000,  which  a  committee  of  ^°?^*^i- 

the  House  of  Commons  had  reported  that  it  was  expedient  to  issue  to  tbej  empower- 

the  defendants,  from  time  to  time,  to  be  applied  by  them  in  part  pay-  ^^  Directora^to 

meat  of  their  debts.    By  the  same  act,  it  was  further  provided,  that  exchange  for 

before  any  part  of  the  £50,000,  to  be  issued  under  the  authority  of  that  g^eh  stock  of 

act  in  the  then  present  year,  or  any  sum  of  money  to  be  granted  on  ac-  ^^^  *\k^® 

coantofthe  150,000  should  be  issued  to  the  Company,  the  Company  were  willing 

should  set  apart  out  of  any  funds,  monies,  or  securities  belonging  to  ^on  certain' 

them,  a  sunn  of  money  equal  to  one-third  part  of  such  sum,  as  should  terms. 

from  time  to  time  be  directed  to  be  issued  for  the  use  of  the  Company ;  ^iffs  ^oi^^f' 

the  same  to  be  placed  in  the  Bank  of  Ireland  in  the  joint  names  of  the  ^^om  was  a 

Director,   and 

Commissioners  of  the  Treasury  and  the  Treasurer  of  the  Company :  and  the  other    a 

that  the  Company  should  apply  the  money  so  set  apart,  and  the  money  "^i^^^^^'^'k. 

to  be  issued  to  them,  in  liquidation  of  such  debts  of  the  Company,  and  scribers  to  the 

io  such  manner  as  the  Commissioners  of  the  Treasury  or  any  three  of  them  refused  to  ac- 

sbonld  approve.  c®d®   ***  *he 

.      -        .           ^         .         1  -        .     1      ■«  i.     «.                        ■     «  terms     offered 

At  the  time  of  passmg  this  act,  the  defendants  were  a  body  corporate  by  the  resolu- 

constituted   under   several  acts  of   Parliament;   and    consisted  of  a  ^^^^^  of  1831 ; 

but  having  so 

oomber  of  persons  holding  shares  in  the  capital  stock  of  the  Company,  acted,  that  bj 

in  various  sums ;  and  amongst  others,  the  plaintiffs  were  then   share-  ^^^  ^sht^ 

holders  and  members  of  the  Company;  the  plaintiff  R.  Corballis,  to  the  have  induced 

other  stocK— 

extent  of  £3,300  of  the  capital  stock;  and  the  plaintiff  C.  Hopes,  to-  holders  of  1814 

frether  with  his  late  partner,  J.  W.  Stewart  (since  deceased),  to  the  !?  *^^®P*  ^^ 

**                                             i.t             1  *'*®    arrange- 

extent  of  £3,600  of  the  like  stock.  ment  proposed 

In  the  year  1813,  when  the  53  G.  3,  c.  143,  wa«  enacted,  the  Com-  tions^VTsar 
paoy  were  indebted  to  an  amount  exceeding  £1,160,000 :  and  not  being  thej  were  re- 
able  to  comply  with  the  provisions  of  that  act,  by  raising  one- third  of  respect  of  the 

the  sum  to  be  advanced  by  the  Commissioners  of  the  Tk-easury  out  of  their  ^^^  °/.  ^  ^\*" 

•^  Semble  :thKt 

«,  ,  ,  ^  .  \-i^  "li  ^..1  J  -  where  a  bill  is 
filed  by  two  stockholders  entitled  to  separate  sums  of  stock,  on  behalf  of  themselves 
and  all  other  holders  of  the  same  stock,  praying  relief;  if  it  should  appear  that  one  of 
the  plaintiff  is  not  entitled  to  relief  by  reason  of  some  equitable  circumstances  peculiar 

to  himself,  the  Court  may  nevertheless,  in  that  suit,  give  the  relief  sought,  and  is  notbound 
to  dismiss  the  bill. 
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1840.         then  existing  funds,  and  being  prohibited  by  the  5th  section  of  that  act 

Equity  Exchr.   from  incurring  any  further  debts  by  borrowing  or  taking  up  at  interest 

coRBALLis     <^ny  money  by  loan  or  on  debentures,  without  the  consent  of  the  Lord 

V.  Lieutenant  and  the  Commissioners  of  the  Treasury ;  but  being  author- 

THE  GRAND    |g^^  ^^^^  empowered  by  the  acts  constituting  the  Corporation,  to  increase 

the  capital  stock  of  the  Company  to  an  unlimited  extent,  the  Court  of 
Directors,  on  the  5th  of  November  1814,  resolved  to  address  a  letter  to 
Mr.  Peel,  then  the  Chief  Secretary  of  State  for  Ireland,  stating  that 
they  had  resolved  on  the  expediency  of  recommending  it  to  the  Com- 
pany <'  to  advance  the  sum  of  £33,  400,  or  so  much  thereof  as  should 
*'  be  necessary,  to  be  set  apart  as  their  proportion  of  the  funds  applicable 
*^  to  the  further  liquidation  of  their  debts,  by  a  subscription  for  new 
^^  stock :  and  that  in  order  to  induce  the  proprietors  to  accede  thereto, 
'*  the  Directors  had  it  in  contemplation  to  propose  a  right  of  priority  of 
**  dividend,  not  exceeding  £5  per  cent,  per  annum,  to  the  subscribers  for 
<<  the  additional  stock,  out  of  such  actual  clear  profits  as  should  arise  in 
^iany  half-year  to  the  Company  from  the  receipt  of  the  tolls  and  duties, 
**and  other  property  vested  in  them  by  law ;  after  paying  or  providing 
"for  all  expenses  of  maintaining  and  keeping  up  the  the  said  canal,  and 
"  also  the  interests  of  all  loans  and  debts  contracted  by  the  Company." 
It  was  assumed  that  this  letter  was  sent  to  Mr.  Peel ;  but  it  did  not 
appear,  save  as  hereinafter  mentioned,  whether  any  answer  had  been  re- 
turned to  it. 

It  had  been  proposed  at  a  meeting  of  the  Court  of  Directors  held  the 
12th  of  November  1814^  to  raise  the  money  by  a  sale  of  the  residue  of 
certain  stock  created  by  the  Company  in  1810,  and  which  had  not  been 
subscribed  to :  but  it  appearing  that  the  money  could  not  be  procured  in 
that  manner,  the  Court  of  Directors,  at  a  meeting  held  on  the  26th  of 
November  1814,  prepared  a  report  to  be  submitted  to  the  Company 
at  large,  in  which  they  stated  that  Mr.  Peel  had  declined  to  recommend 
to  Government  a  relaxation  of  the  terms  on  which  the  Company 
were  to  obtain  the  advance  of  the  second  £50,000  from  the  Treasury : 
that  they  had  then  taken  into  consideration  three  plans  for  raising  the 
money ;  first,  the  sale  of  the  residuary  stock  of  1810 ;  secondly,  a  sub- 
scription in  the  ordinary  way ;  and  thirdly,  a  subscription  with  priority 
of  dividend  to  the  subscribers  :  that  on  the  first  plan,  *^  they  had  applied 
to  their  brokers  without  effect  :*'  that  they  conceived  the  second  ^  might 
not  appear  to  afford  sufficient  inducement  to  the  proprietors :"  and  that 
therefore  they  resolved  upon  the  expediency  of  recommending  to  the 
Company  to  advance  the  sum  necessary  to  be  set  apart,  as  their  proper^ 
tion  of  the  funds,  by  a  subscription  for  new  stock  ;  and  in  order  to  induce 
the  proprietors  to  accede  thereto,  to  propose  a  right  of  priority  of  divi- 
dends, not  exceeding  £5  per  cent,  per  aimtiin,  to  the  subscribers  for  the 
additional  stock,  out  of  such  actual  clear  profits  as  should  arise  in  any 
half-year  to  the  Company,  from  the  receipt  of  the  tolls  and  duties  and 
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other  property  irested  in  them  by  law,  after  paying  or  providing  for  all         1340. 
expenses  of  maintaining  and  keeping  op  the  canal,  and  also  the  interesto    E^t^yEx^* 
of  all  loans  and  debts  of  the  Company.     The  report  then  set  forth  the     corbalus 
terms  of  the  proposed  sabAcription,  which,  so  far  as  it  is  material  to  v. 

itate,  were,  that  each  member  of  tbp  Company  who  should  stand  pos-  ''""  oRAND 
KMed  <tf  stock  to  the  amoant  of  £750,  on  a  certain  day  therein  named, 
iboold  be  entitled  to  subscribe  £42  10s. ;  for  which  he  should  receive 
one  share  of  £50  additional  stock;  and  so  in  proportion  for  any 
greater  or  less  snm  than  £750  stock  :-*that  the  subscription  should  be 
psid  op  in  three  calls ;  but  it  was  provided  that  any  proprietor  who 
tkoold  advance  the  full  sura  of  £40  at  the  period  of  the  second  call 
ihoold  be  entitled  to  £50  stock  for  every  £40  so  paid : — and  that  the 
nbseribers  for  the  additional  stock  should  receive  a  dividend  not  ex- 
ceeding £5  per  cenL  per  annnm,  to  commence  from  the  29th  of  September 
then  last,  oat  of  such  actual  clear  profits  as  should  arise  in  any  half-year 
to  the  Company  from  the  receipt  of  the  tolls  and  duties  and  other  pro- 
perty vested  in  them  by  law,  after  paying  or  providing  for  all  expenses^* 
of  maintaining  and  keeping  up  the  canal,  and  also  the  interests  of  all 
loaos  and  debts  of  the  Company,  in  priority  to  any  dividend  to  be  made 
OD  the  present  stock  of  the  Company ;  and  to  continue  until  a  dividend 
dboold  be  made  upon  the  general  stock,  to  the  amount  of  £5  per  cent 
per  amnum ;  from  which  time,  and  after  all  arrears  (if  any)  of  dividend 
apon  the  stock  to  be  created  by  the  present  subscription  should  have 
been  paid,  then  the  same  should  be  consolidated  with  the  general  stock, 
sad  be  entitled  to  dividends  rateably  therewith.  The  report  further 
let  forth  the  advantages  of  this  plan ;  and  concluded  with  observing,  that 
the  Company  woold  actually  and  bona  fide  gain  £6  per  cent  per  annum, 
for  every  £100  then  advanced  ;  the  money  being  to  be  applied,  not  to 
expenditure  or  works  or  to  any  speculation  whatever ;  but  to  liquidate  so 
Boch  of  the  Company's  debt  bearing  interest  at  £6  per  cent  per  annum  .* 
sad  not  only  so,  but  to  entitle  the  Company  to  receive,  from  the  bounty 
of  Parliament,  treble  the  amount  of  the  sum  advanced. 

This  report  was  submitted  to  a  meeting  of  the  Company  held  on  the 
29th  of  November  1814;  when  it  was  resolved  that  the  meeting  be 
adjoamed  to  the  3rd  of  December  1814,  and  that  six  copies  of  the  plan 
sabmitted  by  the  Court  of  Directors,  and  of  a  plan  submitted  by  a 
Mr.  Harty  should  lie  in  the  Secretary's  office  for  inspection. 

In  the  mean  time,  on  the  30th  of  November,  and  the  morning  of  the 
3rd  of  December  the  Court  of  Directors  met ;  and  on  the  latter  occasion 
prepared  a  report  to  the  Company  in  which  they  stated,  that  having 
taken  both  plans  into  consideration,  they  continued  of  the  same  opinion 
as  at  the  meeting ;  and  that  if  any  alteration  seemed  adviseable,  it  was 
te  extend  the  right  of  subscription  for  a  £50  share  to  the  holder  of  £500 
ftock,  instead  of  £750.  This  report  was  submitted  to  the  meeting  of 
tbe  Company  held  the  same  day ;  when  the  plan  proposed  by  the  Court 
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\^M*        of  Directors  was  unanimoasly  adopted,  with  the  last  mentioned  alter- 

Kfuitif  Kuvkr*   alion.    The  language  of  the  resolution  of  the  Company,  whereby  it  was 

CORBALUS     resolved  that  the  subscribers  for  the  new  stock  should  be  entitled  to  a 

V.  priority  of  dividend,  differed  in  some  respects  from  that  used  by  the 

THE  GRAND    Qourt  of  Directors  in  their  report.     It  was, — **  That  the  subscribers  for 

**  the  new  stock,  now  to  be  created,  shall  be  entitled  to  a  dividend  of  £5 
*^per  cent. per  annum,  to  commence  from  the  29th  of  September  last; 
'*  and  so  soon  as  the  Directors  shall  be  enabled  to  declare  a  dividend  out 
<<  of  clear  profits,  such  dividend,  provided  it  does  not  exceed  £5  per  cent^ 
**  shall  be  paid  to  such  subscribers  either  in  full  or  in  part  of  such  dividend 
**  of  £5  per  cent^  out  of  such  actual  clear  profits  as  shall  arise,  &c."  (as  in 
the  report  of  the  Court  of  Directors,  save  that  the  words  **  at  the  rate  of 
*^  £5  per  cent,  per  annum,  from  the  said  29th  of  September  last**  were 
introduced  after  the  words  **  if  any  of  dividend.")  It  was  also  resolved 
at  the  same  meeting,  that  a  separate  account  of  the  new  stock  should  be 
kept  in  the  books  of  the  Company ;  and  that  after  the  21st  of  February 
1815,  the  Court  of  Directors  might  issue  and  sell  for  the  benefit  of  the 
Company,  publicly  at  the  Stock  Exchange,  or  by  public  auction  at  the 
Grand  Canal-house,  so  much  of  the  new  stock  as  should  not  have  been 
subscribed  for. 

These  resolutions  having  been  adopted  by  the  Company,  the  Court 
of  Directors,  at  a  meeting  held  on  the  7th  of  December  1814,  ordered 
their  secretary  to  write  a  letter  to  Mr.  Peel,  informing  him  **  that  at  a 
'*  meeting  of  the  Company,  held  on  the  3rd  instant,  they  had  agreed  to 
« advance,  by  subscription  for  additional  stock,  the  sum  requisite  to 
**  avail  themselves  of  the  liberality  of  Parliament." 

During  these  proceedings,  the  plaintiff  Mr.  Corballis  was  a  member 
of  the  Court  of  Directors,  and  took  a  part  in  forwarding  the  plan  pro- 
posed by  the  Directors. 

The  bill  charged,  that  upon  the  faith  of  those  resolutions,  the  plaintiffs 
and  several  other  proprietors  subscribed  for  the  new  stock,  and  obtained 
certificates  under  the  corporate  seal  for  each  share  of  £50  stock, 
which  stated  that  the  holder  thereof  was  entitled  to  priority  of  dividend, 
according  to  the  terms  of  the  resolutions  of  the  Company  at  the  meeting 
of  the  3rd  of  December  1814 ;  and  that  thereby,  and  by  means  of  the 
Parliamentary  grant,  debts  of  the  Company,  exceeding  £200,000^  in 
amount,  were  liquidated. 

About  £19,000  was  paid  to  the  Company  for  subscriptions  to  the 
new  stock ;  the  residue  never  was  sold  in  the  public  market.  But  not- 
withstanding the  assistance  thus  afforded  them  by  Government,  the 
affairs  of  the  Company  again  became  embarrassed  ;  and  in  1817  they 
were  unable  to  pay  their  creditors  the  interest  due  them.  A  statement 
of  their  affairs  was  then  put  forward  by  them,  and  an  arrangement 
effected  with  the  loanholders,  whereby  the  latter  agreed  to  accept  a 
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redoeed  rate  of  interetty  and  a  sam  of  £37,000,  then  dne  them  for  i840. 

interett,  wae  conTerted  into  principal,  bearing  interest  at  £5  ^mt  cent  ^^y  Exchr. 

per  anmum ;  and  for  this  sum  of  £37,000,   scrip  certificates  were  issned  corballis 

to  the  respective  loanholders,  one  of  whom  i^^as  the  plaintiff  Mr.  v. 

Hopes.  ™^  ^^^^''^ 

CANAlt    CO 

In  1830,  the  affairs  of  the  Company  began  to  improye,  and  ther^  was 
s  prospect  of  there  being  clear  profits,  applicable  to  the  payment  of 
diridends :  bot  qoestions  haring  arisen  between  the  proprietors  of  the 
old  stock,  and  of  the  stock  of  1814,  and  also  the  scripholders  of  1817, 
the  proprietors  of  the  old  stock  being  anxious  to  participate  in  any 
diridend  to  be  made,  it  became  an  object  with  those  interested  in  the 
iihirs  of  the  Company  to  effect  an  arrangement  between  the  conflicting 
parties.  Accordingly,  a  requisition  was  presented  by  Mr.  Piin,  a 
holder  of  old  stock,  to  the  Court  of  Directors,  held  on  the  3l8t  of  De- 
eember  1830,  which  was  signed  by  several  stockholders,  not  being 
Directors,  and,  amongst  others,  by  the  plaintiff  Charles  Hopes,  re- 
questing the  Court  of  Directors  to  call  a  special  general  meeting 
of  the  Corporation,  for  the  purpose  (amongst  others)  of  declaring 
that  interest  at  the  rate  of  £5  per  cent,  per  annum  should  thence- 
forward be  paid  to  the  then  proprietors  of  the  stock  of  1814,  who 
should  forego  any  claims  for  arrears  of  diridend,  or  interest  there- 
on. At  this  meeting,  the  plaintiff  R.  Corballis,  who  was  then  also 
ooe  of  the  Directors,  was  present;  and  at  the  next  meeting  of  the  Court 
of  Director*,  held  the  4th  of  January  1831,  and  at  which  he  was  also 
present,  a  plan  respecting  the  subscription  of  1814,  drawn  up  and  pro- 
posed by  him,  was  read.  It  assumed  that  one-half  of  the  stockholders 
of  1814  would  come  in  under  the  plan  submitted  by  Mr.  Pirn,  and  pro- 
posed to  give  to  the  stockholders  of  18 14,  who  should  not  come  in  under 
Mr.  nm'a  plan,  £400  of  new  stock  for  every  £100  of  stock  of  1814, 
with  the  same  conditions  as  the  original.  At  the  next  meeting  of  the 
Court  of  Directors,  held  the  12tb  of  January  1831,  the  requisition  was 
taken  into  consideration ;  and  it  was  resolved  (the  plaintiff  R.  Cor- 
ballis being  present,  and  not  dissenting),  that  the  following  answer  be 
WDt  to  the  requisitionists :— ^"  With  regard  to  the  object  of  the  reqoi- 
^  sition,  the  Directors  are  extremely  desirous  of  effecting  a  satisfactory 
"arrangement  of  the  new  subscription  of  1814;  but  in  cx>n8equence  of 
"  some  legal  difficulties  which  have  occurred,  they  have  deemed  it  neces- 
''tary  to  take  the  opinion  of  counsel  upon  them.'*  The  legal  difficulties 
were  with  respect  to  the  legality  of  the  scrip  of  1817,  and  of  the  provi- 
sion giving  priority  of  dividend  to  the  stock  of  1S14.  A  case  wasaccord- 
isgly  snbmittod  by  the  Court  of  Directors  to  the  Attorney-General,* 
vhose  opinion  tended  strongly  to  confirm  the  doubts  entertained  with 
Kipect  to  the  Talidity  of  those  transactions.  On  the  24th  of  May  1831^  the 

*  Mr.  Blackbume. 
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Court  of  Diroctort  (Mr.  Corballis  being  present)  agreed  to  a  report  to  be 
preaented  to  the  Company  at  their  half-yearly  meeting.  It  contained  the 
following  passages : — "  Having  received  a  requisition  signed  by  several 
**  respectable  stockholders;  suggesting  the  expediency  of  making  a  divi- 
**  dend,  on  certain  terms,  on  the  stock  of  1814,  for  which  a  sum  of 
**  aboat  £19,000,  late  carreney,  was  snbscribed,  we  deemed  it  oar  doty 
**  to  sobmit  a  case  to  the  Attorney-General,  whose  opinion  is  anfavor- 
*'  able  to  making  any  dividend  upon  it,  while  the  scrip  is  ootstanding. 
"  Instead  of  this,  it  has  been  particularly  suggested  to  us,  that  an  oflFer  to 
**  exchange  four  of  the  present  stock  debentures  for  every  £100  of  scrip 
**  certificates  would  be  accepted ;  by  which  means  any  arrear  of  interest 
**  that  might  be  claimed  on  those  respective  securities,  would  be  got  rid  of. 
*^  And  we  have  only  to  add,  that  we  are  solicitous  to  promote  any 
''suitable  plan  for  effecting  a  satisfiictory  arrangement  of  your  scrip  and 
**  new  subscription."     This  report  was  read  at  a  meeting  of  the  Com- 
pany held  the  25th  of  May  1831,  at  which  the  plaintiff  R.  Corballis  was 
present.    The  requisition   was  again   taken   into   consideration  at  a 
meeting  of  the  Court  of  Directors  held  the  Ist  of  June  1831,  at  which 
the  plainUff  R.  Corballis  was  present,  when  it  was  ordered  that  the  fol- 
lowing advertisement  be  published  in  the  public  newspapers — **  Grand 
**  Canal. — Pursuant  to  a  requisition  of  a  number  of  Proprietors  of  Grand 
*'  Canal  Stock,  the  Grand  Canal  Company  are  hereby  required  to  meet 
**  at  twelve  o'clock  at  noon,  on  Saturday,  the  11th  of  June,  1831,  at  the 
« Company's  House,  to  take  into  consideration  the  propriety  of  em- 
«  powering  the  Court  of  Directors  to  issue  stodc  in  exchange  for  the 
"  New  Grand  Canal  stock  of  18 14,  and  also  for  the  scrip  of  1 817,  on  such 
<<  terms  as  may  be  agreed  to."     On  the  morning  of  the  11th  of  June 
1831,  a  meeting  of  the  Court  of  Directors  was  held,  at  which  the  report 
to  be  presented  to  the  meeting  of  the  Company  was  agreed  to.     Mr. 
Corballis  was  present,  and  protested  against  his  being  bound  by  the 
arrangement  proposed,  and  declared  that  he  would  not  accede  to  it. 
At  the  meeting  of  the  Company,  held  the  same  day,  Mr.  Hopes  being 
present,  but  not  Mr.  Corballis,  the  report  of  the  Court  of  Directors  was 
read.  It  stated,  that  in  pursuance  of  the  requisition  presented  at  the  last 
half-yearly  meeting  of  the  Company,  requesting  a  special  general  meet- 
ing of  the  Company  to  be  called,  to  take  into  consideration  the  propriety 
of  empowering  the  Court  of  Directors  to  issue  stock  in  exchange  for 
the  new  stock  of  1814,  and  also  for  the  scrip  of  1817,  on  the  terms  of 
issuing  £i00  of  stock  in  exchange  for  £100  of  new  stock ;  and  £300  of 
of  stock  in  exchange  for  £100  of  scrip  of  1817,  the  Court  of  Directors 
had  felt  it  their  doty  to  summon  the  present  meeting  of  the  Company  ; 
and  it  then  proceeded  in  these  words  : — **  We  have  no  doubt  that  it  is 
**  the  wish  of  the  proprietors  at  large  to  effect  an  equitable  arrangement 
**  for  the  final  settlement  of  all  claims  arising  from  those  securities ;  and 
"  we  shall  be  solicitous  to  promote,  to  the  utmost  of  our  power,  any 
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« plan  for  to  desirable  a  parpose,  which  shall  meet  the  approbation  of        1840. 
"the Company,**     The  report  having  been  read,  it  was  resolved  by  the   .B?«*y  Eackr. 
Company,  that  the   Court  of  Directors  shonld  be  empowered  to  issne     corballis 
stock  for  the  new  stock  of  181 4  and  the  scrip  of  1 8 1 7,  on  the  terms  men-  «. 

tiooed  in  the  report.     The  bill  charged,  bnt  it  was  not  proved,  that  this   the  grand 
fnolution  was  preceded  by  much  discussion,  during  which  the  dissent  of 
the  plaintiff  R.  Corballis  from  the  measure  was  alluded  to ;  but  it  did  not 
ippesr  that  he,  or  any  person  on  his  behalf,  stated  to  the  Company,  at 
that  meeting,  that  he  would  not  accede  to  the  proposed  arrangement. 
A  gnat  oamber  of  the  stockholders  of  1814  acceded  to  the  arrangement 
proposed  by  these  resolutions ;  and  at  a  meeting  of  the  Company,  held 
the  30th  of  November  1833,  it  was  resolved,  that  the  Court  of  Directors 
be  authorised  to  purchase   any  outstanding  stock  of  1814  that  might 
offer,  at  a  price  not  exceeding  £100  British  for  each  £100  late  currency 
of  said  stock ;  and  that  they  be  also  authorised  to  purchase  any  out- 
handing  scrip  of  1817  that  might  offer,  at  a  price  not  exceeding  £75 
British  for  each  £100  late  currency  of  said  scrip.    The  plaintiff  Hopes 
bad  so  far  availed  himself  of  the  resolutions  of  June  1831,  that  afier  the 
original  bill  but   before  the  amended  bill  in  this  suit  was  filed,   he 
exchanged  his  scrip  certificates  for  stock ;  and  it  appeared  that  at  the 
time  when  the  amended  bill  in  this  cause  was  filed,  £2400  only  of  the 
itock  of  1814,  exclusive  of  what  was  vestedintheplaintiffsywasoutstanding. 
The  bill,  which  was  filed  on  behalf  of  the  plaintiffs  and  the  other  stock- 
holders of  1814,  charged,  that  in  1836,  there  were  clear  profits  to  the 
tfflopnt  of  about  £18,000  applicable  to  the  payment  of  dividends;  that 
Bo  interest  ur  dividends  bad  ever  been  paid  on  the  stock  of  1814,  from 
its  creation  to  the  present  period ;  and  prayed  that  it  might  be  declared 
that  the  plaintiffs  and  the  other  subscribers  to  the  increased  capital  stock 
of  the  Company,  under  the  resolutions  of  December  1814,  were  entitled  to 
a  specific  performance  of  the  terms  contained  in  those  resolutions;  and 
vere  therefore  entitled  to  the  payment  of  the  arrears,  which  had  accrued, 
bf  the  dividend  of  £5  per  cent  per  annum  therein  mentioned,  from  the 
t^ih  of  September  1814 ;  and  to  the  continued  payment  of  a  dividend  out 
ttf  the  dear  actual  profits  of  the  defendants  as  aforesaid,  at  £5  per  cent 
ftr  onnum  on  the  capital  stock  then  subscribed  for,  in  priority  to  any 
dividend  to  the  then  holders  of  the  original  stock  of  the  Company, 
notil  the  Company  shonld  be  enabled  to  declare  a  dividend  at  the  rate 
of  £5  per  cent,  per  annum  on  the  whole  capital  stock  of  the  Company, 
uot  of  the  clear  profits  of  the  preceding  half-year ;  and  that  from  thence- 
forward the  plaintiffs  and  the  other  subscribers  under  said  resolu- 
tions might  be  decreed  to  stand  in  equal  right  with  the  holders  of  the 
wiginal  capital  stock  of  the  Company,  in  respect  of  the  future  profits  of 
the  Company ;   and  for  an  account  and  payment  of  the  sums  due  to 
pl^atiffs  on  foot  of  said  dividends. 
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1840.  Mr.  Pemt^aiher,  Q.  C,  Mr.  Smiih,  Q.C.,  Mr.  Holmes,  and  Mr.  Cor^ 

Efuiiy  Exchr.  ^n^^  fo^  ^fce  plaintiffs. 

CORBALUS 

r.  Mr.  Blad&ume,  Q.  C,  Mr.  Warren,  Q.  C,  and  Mr.  F.  Gould^  for 

THB  GRAND  ^^  defendants. 


CANAL   GO. 


For  the  plaintiff's. —The  money  raised  in  1814  was  not  a  loan;  it 
never  was  to  be  repaid ;  even  the  payment  of  dividends  upon  it  was 
contingent :  it  was  raised  by  the  creation  of  new  stock,  and  therefore, 
was  not  a  violation  of  the  53  G,  3,  c  143.  It  is  said,  however,  that 
the  stock  of  1814  is  illegal,  becaase  it  is  provided  that  dividends  shall  be 
paid  on  it  in  priority  to  dividends  on  the  old  stock  of  the  Company ; 
bat  it  is  competent  for  partners  to  agree  amongst  themselves,  that 
one  of  them  shall  receive  a  certain  proportion  of  the  profits  before  the 
others  shall  receive  any  thing ;  Gilpin  v.  Enderiey  (a).  .The  30th  and 
S5th  sections  of  the  11  &  12  G.  3,  c.  31,*  are  then  relied  on,  as  shew- 
ing that  the  priority  of  dividend  given  to  the  stock  of  1814,  renders  it 
illegal.  Those  provisions  were  introduced  for  the  benefit  of  the  stock* 
holders ;  and  it  was  competent  for  them  to  renonnce  the  advantage  to 
be  derived  from  them.  By  borrowing  money,  the  Company  might  have 
postponed  the  payment  of  dividends  on  the  stock  of  the  Company,  to 
the  payment  of  the  interest  on  the  money  borrowed ;  so  they  might 
create  stock  with  a  priority  of  dividend.  In  1814,  it  was  fonnd  im- 
possible to  raise  money  by  the  sale  of  stock  in  the  ordinary  way ;  it  was 
necessary  to  ofier  some  extraordinary  advantage  to  the  pablic,  to 
induce  them  to  subscribe  for  stock ;  and  it  does  not  now  lie  in  the 
mouth  of  the  Company  to  say,  that  what  they  th^n  undertook  to  do 
was  illegal.     The  stockholders  of  1814  are  in  the  nature  of  annuitants ; 

(a)  5  B.  &  A.  964. 
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*  By  the  11  &  12  G.  3,  c  31, 
30,  it  is  enacted,  **  That  the  pro- 
prietors of  the  said  joint  stock, 
their  executors,  administrators, 
and  assigns,  shall  be  entitled  to 
the  tolls,  duties,  and  advantages 
and  profits  hereby  vested  in  the 
said  Company,  in  proportion  to 
their  respective  interests  in  the 
joint  stooc  of  the  said  Company, 
subject  to  snoh  charges  as  the  said 
Company  shall  think  fit  to  make 
tor  the  completing  and  preserving 
the  said  works, and  to  the  soil  and 
water  of  the  canals,  together 
with  the  banks  thereof,  and  snch 
other  portions  of  ground  as  the 


^  said  Company  are  empowered  to 
**  acquire  by  virtue  of  this  act." — 
And  section  35  enacts,  ^  That  the 
**  dear  profits  which  shall  arise  to 
'*  the  said  Company  from  the  seve- 
"  ral  duties  hereby  vested  in  them, 
"  or  otherwise,  or  so  much  thereof 
*'  as  shall  be  thought  proper,  shall 
*'  from  time  to  time,  at  Lady  day 
^  and  Michaelmas,  or  within  fifteen 
'^  days  after  the  said  feasts  respec- 
**  tively,  be  paid  to  and  amongst 
"the  respective  proprietors  of  the 
"  said  joint  stock,  in  proportion  to 
'<  their  shares  and  interest  there- 
"in." 
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thejr  are  quasi  crediton,   entitled  to  payment  of  their  demands  in         1840. 
prioritj  to  the  dividends  on  the  old  stock ;  nor  is  the  transaction,  viewed   ^^*y  Exchr. 
in  this  light,  contrary  to  the  provisions  of  the  53  G.  3,  c.  143  ;  for  the     corballis 
money  was  not  raised  by  way  of  loan,  but  by  sale  of  annuities.     Sup-  v. 

IKMing,  then,  that  the  stock  of  1814  is  not  illegal,  the  plaintiffs  are  not  i*"^  grand 
barred  of  relief  by  the  part  they  took  in  the  transactions  of  1831.  It 
u  sud  that  Mr.  Corballis  was  the  author  of  the  plan  upon  which  the 
resolutions  of  1831  were  founded ;  and  that  having  induced  the  Com- 
pany and  the  stockholders  to  adopt  those  resolutions,  he  now  seeks  to 
nToid  being  bound  by  them  himself.  It  is  a  mistake  to  say  that  the 
Company  adopted  the  plan  suggested  by  Mr.  Corballis.  He  proposed 
to  g^re  priority  of  dividend  to  those  who  should  exchange  their  stock 
«»f  1814  for  new  stock.  That  provision  is  altogether  omitted  in  the 
resolations  of  June  1831.  His  plan  was  a  mere  projeif  which  was  not 
adopted.  And  although,  as  a  Director,  he  may  have  considered  the 
plsui  adopted  by  the  Company  as  beneficial  to  their  interests  in  general, 
yeC  be  always  declared,  that  for  his  own  part,  he  would  not  accede  to 
it  ;  but  would  insist  on  his  priority  under  the  terms  of  the  subscription 
of  1814 :  and  this  he  was  authorised  to  do;  for  the  resolutions  of  1 83 1 
not  compulsory  on  the  stockholders,  but  only  bound  those  who 
to  adopt  them.  As  to  Mr.  Hopes,  his  case  is  free  from  objection 
oo  this  head.  He  was  not  a  Director ;  and  the  only  act  done  by  him, 
irhich  it  can  be  pretended  has  deprived  him  of  his  rights  as  a  stock* 
bolder  cvf  1814,  is  his  having  exchanged  his  scrip  of  1817  for  the  new 
ntackf  ander  the  provisions  of  the  resolations  of  June  1831.  But  those 
resolotions  are  several  in  their  nature ;  and  his  having  adopted  them 
with  reference  to  the  scrip  of  1817,  does  not  bind  him  to  adopt  them 
-with  regard  to  the  stock  of  1814.  The  scrip  was  clearly  illegal ;  the 
stock,  not.  Boche  v.  ffBrien  (o) ;  Price  v.  Dyer  (b) ;  and  Robinson  v. 
Fage  (e),  were  referred  to. 

JPor  ike  defendants, — This  is  not  a  case  of  co-partners,  at  com- 
mon law;  but  of  a  Company  created  by  statute  for  particular  pur- 
poses, and  bound  to  regulate  their  proceedings  by  the  act  of  Parlia- 
ment incorporating  them.  The  defendants  rely  upon  three  grounds 
of  defence:  first,  that  the  contract  of  1814  is  illegal,  so  far  as 
it  purports  to  give  to  the  subscribers  for  stock  under  it,  a  priority  of 
dividend  over  the  other  stockholders.  Second,  that  supposing  the  Com* 
psuiy  had  power  to  create  stock,  with  priority  of  dividend,  it  was  not 
eoiopetent  for  them  to  limit  the  subscription  to  persons  who  held  £500 
old  stoeb  Third,  that  the  conduct  of  the  plaintifii,  in  respect  of  the 
tranaaclion  of  1831,  has  disentitled  them  to  call  on  the  Court  for  relief. 

1st.  The  11  &  12  G,  S,  c.  31,  vested,  as  a  gift  from  the  public,  pro- 

(a)  1  BsH  &  B.  338,  (b)  17  Ves.  356.  (e)  3  Bass.  1 1 4. 
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perty  of  very  coMiderable  yaloe  in  this  Company,  to  be  used  by  them 
for  tbe  benefit  of  the  public  at  large.     The  Corporation  are  not  a  mere 
tnding  eoBpany,  but  a  public  body,  entrusted  with  public  property, 
r.  to  be  managed  for  the  benefit  of  the  public  as  well  as  of  themseWes, 

porsoant  to  the  provisions  of  the  act  incorporating  them.  The  stock  of 
tlM  Company  is  also  saleable  in  the  public  market.  The  policy  of  the 
ad  is  therefore  to  be  more  strictly  observed,  than  if  the  defendants 
were  merely  a  private  trading  body.  The  11th,  30th,  and  35th  sections 
of  the  act  point  out  the  object  of  the  legislature, — that  the  first  subscri- 
bers to  stock  should  have  advantages  over  those  who  should  afterwards 
become  purchasers  of  new  stock ;  and  that  the  clear  profits  should  be 
divided  amongst  all  the  stockholders,  in  proportion  to  the  amount  of 
stock  they  respectively  held.  This  provision  is  clearly  violated,  by 
giving  priority  to  one  class  of  stockholders  over  another. — [Pbnnefa- 
THER,  B.  Suppose  the  53  G.  3,  c.  143,  had  not  been  passed,  might 
not  the  Company  have  raised  money  by  way  of  annuity,  instead  of 
loan  ?  By  the  former  acts,  the  Corporation  had  a  power  of  borrowing 
money  to  an  unlimited  extent;  if  they  exercised  that  power,  they 
thereby  postponed  the  payment  of  dividends  to  the  stockholders,  until 
the  interest  on  the  loan  had  been  satisfied.  If  they  could  thus  indirectly 
postpone  the  payment  of  dividends,  what  is  thereto  prevent  their  doing 
so  directly,  by  the  creation  of  stock  with  priority  of  dividend  ?  It  is 
but  a  mode  of  raising  money,  viz. : — by  the  grant  of  an  annuity  at  the 
rate  of  £5  per  cenL  per  annum  upon  the  sum  advanced :  and  whether 
that  annuity  be  granted  to  strangers,  or  to  members  of  the  Company, 
cannot  make  any  diflPerence  in  principle.  Then,  the  53  G,  3,  c  143, 
did  not  absolutely  prohibit  the  Company  from  raising  money,  but  only 
required  that  they  should  have  the  consent  of  the  Lord  Lieutenant  to 
their  doing  so.  Now,  although  there  was  no  formal  assent  given  by 
him  to  this  mode  of  raising  the  money  ;  yet  the  proposed  plan  was  com- 
municated to  the  Government,  and  the  money  was  afterwards  advanced 
from  the  Treasury.]-— The  transaction  of  1814  neither  was,  nor  pur- 
ported to  be  the  grant  of  an  annuity ;  but  the  creation  of  new  stock 
with  peculiar  privileges ;  and  supposing  it  to  be  like  the  grant  of  an 
annuity,  it  is  a  mode  of  raising  money  within  the  spirit  and  intention 
of  the  53  6r.  3,  c.  143,  and  illegal,  for  the  precise  plan  was  not  commu- 
nicated to  Mr.  Peel.  He  was  not  informed  of  the  restrictions  im- 
posed upon  the  number  of  persons  who  were  to  be  permitted  to  sub- 
scribe. 

2nd.  The  confining  the  subscription  to  proprietors  of  £500  stock  was 
inequitable ;  and,  therefore,  this  Court  will  not  lend  its  aid  to  enforce 
the  contract  The  plaintiffs  stood  in  the  situation  of  trustees  for 
the  general  body  of  the  proprietors,  and  had  no  right  to  be  parties  to  a 
transaction  reserving  a  peculiar  benefit  to  themselves.    It  is  evident 
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that  10  1814,  it  was  supposed  that  subscription  to  the  new  stock  woold         IB4^, 
be  a  profitable  naode  of  investing  money.     If  it  were  not  so  considered,    Equity  Eachr* 
wbj  shoold  the  right  of  subscribing  to  the  new  stock  be  confined  to     corbalus 
proprietors  of  £500  stock  ?  It  was  for  the  advantage  of  the  Company  at  v. 

laige,  that  the  money  should  be  raised  at  the  cheapest  rate  possible ;  '^hb  grand 
aody  therefore,  that  the  market  for  the  sale  of  the  new  stock  should  be  ^^  ^^ 
as  extended  as  possible.  Yet  the  Directors  at  first  sought  to  confine 
the  right  of  subscription  to  proprietors  of  £750  stock,  the  sum  which 
would  qualify  any  proprietor  to  be  elected  a  Director ;  and  although 
that  limit  was  afterwards  extended  to  proprietors  of  £500  stock,  it  is  to 
be  observed,  that  the  latter  sum  was  necessary  to  qualify  a  proprietor 
to  eomplain  of  the  proceedings  of  the  Court  of  Directors.*  Such  limita- 
tion of  the  right  to  subscribe  was  injurious  to  the  interests  of  the  Com- 
pany at  large ;  and  the  Directors  (among  whom  was  Mr.  Corballis^, 
aad  the  proprietors  of  £250  stock  (who  alone  had  a  right  to  vote  at 
the  general  meeting  of  the  Company,  and  among  whom  was  Mr.  Hopes) 
were  guilty  of  a  breach  of  trust  in  so  limiting  it.  They  were  in 
the  Dutare  of  trustees  for  the  holders  of  stock  to  a  less  amount  than 

£250,  and  as  such  cannot  deal  with  the  trust  fund  in  such  a  manner  as 
to  benefit  themselves.  ^  parte  James  (a) ;  Piety  v.  Stace(b). 

3rd.  The  conduct  of  the  plaintiffs  in  respect  to  the  transaction  of  1831 
has  disentitled  them  to  the  relief  they  pray  by  this  bill.  Mr.  Corballis  was 
a  member  of  the  Court  of  Directors,  and  joined  with  them  in  stating 
their  desire  to  concur  in  any  measure  having  for  its  object  the  settle- 
ment of  the  claims  of  the  stockholders  of  1814.  He  had  himself 
submitted  to  the  Court  of  Directors  a  project  for  the  abolition  of  those 
daims,  which  was  the  foundation  of  the  arrangement  afterwards  entered 
into:  and  although  he  may,  in  the  Court  of  Directors,  have  expressed  his 
dissent  from  the  precise  plan  which  was  afterwards  submitted  to  and 
approred  of  by  the  Company  at  their  meeting,  yet  he  absented  him- 
self from  that  meeting,  and  did  not,  as  it  was  his  duty  to  have  done, 
there  openly  and  explicitly  express  his  disapprobation  of  the  propositions 
nbmitted  to  the  meeting,  and  declare  that  he  would  not  accept  of  the 
terms  offered  thereby.  By  his  conduct,  in  being  a  party  to  the  pro- 
ceedings of  the  Court  of  Directors,  and  in  not  protesting  against  the 
resolutions  at  the  meeting  of  the  Company  in  June  1831,  he  may  have 
iodooed  other  holders  of  the  stock  of  1814  to  come  in  under  the  arrange- 
ment then  proposed,  they  supposing  that  he  also  would  accede  to  the 
terms  offered.  It  is  like  the  case  of  a  debtor  compounding  with  his 
auditors:  one  of  them,  who  has  by  his  conduct  induced  others  to  accept 
the  composition,  will  himself  be  bound  to  come  in  rateably  with  the 

{a)  8  Yes.  33r,  348.  (b)  4  Yes.  620,  622. 

.*  29  G.  3,  c.  39,  B.  23. 
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1840.         other  creditors.     As  to  Mr.  Hopee,  be  labMribed  lh»  reqaiaitioii  pre* 

Efmiy  EmM'.   seDt«d  by  Mr.  Pim,  whteh  had  for  iti  object  the  peyrBent  of  diridanib 

coRBALLis     **>  ^^^  bolder*  of  old  itock,  and  wbich  wu  tbe  first  step  taken  towardg 

V.  effecting  the  arrangement  of  1831 ;  and  he  attended  the  meetiDg  of 

THK  ORAKD   j^g^  ]g3j^  m,j  jj^  ^g^  diMont  from  the  resolntions  then  passed.     The 

•ame  obserrations  ^ply  to  him  as  to  Mr.  Corballis ;  his  conduct  wm 

each  as  might  induce  other  proprietors  of  dsit  stock  to  believe  that  the 

rosolations  had  his  fall  concorrence,  and  that  he  would  accept  of  the 

arrangement  thereby  offered.     Aod  it  is  to  be  obserred,  that  be  actually 

did  accede  to  that  arrangement  in  one  part  of  it;  for  he  has  exchanged 

his  scrip  receipts  for  money,  parsaaiit  to  it.     He  cannot  agree  to  the 

resolotions  in  part,  and  disagree  in  part ;  for  they  all  form  but  one  plan 

for  settling  the  conflicting  claims  of  the  stockholders. 

[The  Court  directed  the  case  lo  be  further  argned ;  especially  with 
respect  to  the  qneetion,  whether,  snpposiog  that  they  should  be  of 
opinion  that  a  valid  defence  had  been  eebsUisbed  as  against  the  clum 
of  Mr.  Corballis,  but  not  as  against  that  of  Mr..  Hopes,  any  decree 
could  be  mad*  in  this  suit  in  faror  of  the  latter?  The  argam«its  upon 
the  general  questions  are  incorporated  in  the  foregoing  part  of  the  report. 
Upon  the  latter  qaeition,] 

Mr.  P.  Gould,  for  the  defendants. — If  the  bill  be  dismissed  so  &r  as 
it  relates  to  the  claim  of  Mr.  Corballis,  bis  interest  will  then  become 
identified  with  that  of  the  proprietors  of  Uie  <rfd  stock,  and  opposed  to 
that  of  Mr.  Hopes.  The  case  will  then  stand  in  the  position  of  a  bill 
filed  by  two  persons,  one  of  whom  bas  not  only  no  interest  in  Uie 
demand  of  the  other,  bat  who  is  interested  in  opposing  it.  In  such  a 
ttateof  the  pleadings,  no  relief  can  be  given;  Janets.  Garcia  dd  Rio  (a)', 
Wenttoort&T.  7Wner(&);  Bill  y.  Curetan  (c);  Glynn  v.  Soartt(d); 
Sigd  T.  Pkdpi  (c);  Huntar  t.  RieAardton  ffj  ;  Makepeace  t.  Hay' 
thome  (g)  ;  Sing  <f  Spain  r.  Ma^iado  (A)  ;  Cuff  v.  PlaUU  (i) ; 
Dtbmdre  r.  Shaw  (A). 

Pennefather,  B. — Here  Mr.  Corhallla  bad  an  equity  which  he 
waived :— it  is  different  from  a  case  where  one  of  the  parties  never  had 
an  equity. 

Mr.  Botmet  for  the  plaiotifis.— The  bill  is  filed  on  behalf  of  all  the 

(a)  Tnr.  &  B.  397.  (*)  3  V<a.  3. 

(e)  a  Hj.  &  K.  003,  ei3.  (d)  3  H7.  &  K.  4W,  470. 

(«)  7  Sim.  339.  (J)  6  Hidd.  89. 

(g)  i  Ban.  344.;  (*)  4  Bom.  «SS,  S60. 

(0  4  Bun.  343.  (i)  3  Sim.  937. 
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ttockholders  of  1814;  either  of  the  plaintiflfs  is,  by  himself,  cftpable  1640. 

of  safltaining  the  salt.     It  is  like  a  bill  filed  by  two  creditors  on  behalf  EquUyExch, 

of  themselves  and  all  other  creditors  of*  the  deceased  debtor  for  an  corbalus 

administration  of  his  assets.      In  such  a  case,  there  is  not  an  authority  v. 

to  be  found,  to  the  eflPect  that  the  bill  must  be  wholly  dismissed,  if  one  "^"^  grand 
of  the  plaintiffs  fail  to  substantiate  his  demand. 

PsVNBFATHBRy  B. 

Oo  the  question  of  pleading,  the  Court  is  with  the  plaintifis.     But 
with    respect    to  the  principal    matters,    the    case  stands  thus: — In 
the  year  1772,  anact  of  Parliament,  the    11  &   12  Cr.  3,   c   31,  was 
passed ;   by  which  this   Company    were  incorporated.    The  attention 
of  the  Court  has,  during  the  argument,  been  drawn   to  certain  sec- 
tions of  that  statute ;   and  the  question,   what  is  the  true  construc- 
tion to  be  given  to  those  sections,  has  been   much  debated:  but  it 
may  perhaps  be  unnecessary  for  the  Court  to  give  any  precise  opinion 
upon  that  question,  although  they  cannot  exclude  the  consideration  of 
the  subject  altogether.     Under  the  provisions  of  that  act  of  Parliament, 
the  Company  conducted  their  affisirs  for  several  years,  until  the  year 
1813,  when  they  appear  to  have  become  involved  in  considerable  em- 
barrassments.     Their  capital  stock,  at  that  time,  amounted  to  about   , 
£560,000;    and  their  debts  exceeded  £1,10,000.      To   relieve  them 
from  their  difficulties,  an  act  of  Parliament,  the  53  G.  3,  c.  143,  was 
passed,  aathorising  an  advance  of  money  out  of  the  Consolidated  Fund 
to  the  pompany :  but  that  advance  was  only  to  be  made  upon  the 
Company  complying  with  certain  conditions ;  for  the  Legislature  con- 
sidered it  right  that  relief  should  be  given  to  them  only  upon  the  terms 
of  their  coming  forward  and  doing  something  of  themselves  towards 
the  reduction  of  their  debt.     In  1814  a  sum  of  £50,000  was  in  the 
bands  of  the  Government,  for  the  purpose  of  being  issued  to  the  Company 
Dpon  their  complying  with  the  terms  imposed  upon  them  by  the  act ; 
and  it  was  expected  that  a  further  sum  of  £50,000  would  be  advanced 
to  them  in  the  ensuing  session  of  Parliament,  upon  the  same  terms.     It 
was,  therefore^  a  matter  of  importance  to  the  Company,  to  procure 
the  money,  which,  by  the  act,  they  were  obliged  to  lodge  in  the  Bank 
of  Ireland  before  the  £50,000  could  be  advanced  to  them.     It  appears 
that,  in  the  first  instance,  they  applied  to  the  Government  to  advance 
the  £50,000  without  a  corresponding  advance  being  made  by  themselves; 
bat  that  Mr.  Peel,  then  the  Secretary  of  State  for  Ireland,  expressed 
to  them  its  determination  that  the  £50,000  should  not  be  issued  unless 
the  Company  complied  with  the  terms  of  the  act.     Efforts  were  then 
made  by  the  Company  to  raise  the  required  sum  of  money.     They 
were  not  able  to  procure  it  by  sale  of  stock  in  the  ordinary  way;  and 
by  the  53   Cr.  3,  c.  143,  s.  5,  they  were  expressly  prohibited  raising 
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fnonejr  by  way  df  loan  or  borrowing,  onlest  with  tbe  tanction  of  tlie 
Lord  Liotttenanty  which  was  not  giFeti.     in  tkig  emergency  they  sought 
the  advice  of  some  of  the  most  ingenioos  and  learned  counsel  of  the 
day,  as  to  how  this  difficulty  was  to  be  got  over ;  and  a  plan  was  sag* 
gested,  which  was  afterwards  adopted,  and  which  it  would  appear,  was 
considered  as  being  something  beti^eon  raising  money  by  a  sale  of  stock 
in  the  ordinary  way,  and  raising  it  by  way  of  loan.  Tbe  plan  was  this : — 
they  resolved  that  an  additional  quantity  of  stock  should  be  sold;  and  as  an 
inducement  to   persons  to  become  purchasers  of  it,  they  resolved  that 
dividends  upon  it,  at  the  rate  of  £5  per  cent  per  aimifm,  should  be  paid 
to  the  subscribers  in  preference  and  priority  to  any  dividends  upon  the 
old  stock  ;   and  shonld  so  continue  payable  until  the  affiiirs  of  the 
Company  were  in  sach  a  situation  as  would  enable  them  to  declare  a 
diyidend  out  of  the  dear  profits,  of  £5  per  cent,  per  annum^  upon  the 
general  stock  of  the  Company ;  from  which  period  the  holders  of  the 
new  stock  were  to  be  placed  opdn  the  same  footing  as  the  proprietors 
of  the  oHginal  stock,  and  were  to  enjoy  the  benefit  of  any  farther 
advantages  to  which  the  afiairs  of  the  Company  might  entitle  them.   A 
communication  was  made  to  the  Government,  not  of  the  precise  mode 
which  the  parties  interested  had  adopted  for  carrying  this  plan  into 
execution ;  but  generally,  that  the  money  was  to  be  raised  by  a  sale  of 
stock,  with  priority  of  dividends ;  and  that  it  would  be  lodged  in  the 
Bank  before  the  16th  of  January  1814.     But  whether  any  benefit  was 
to  be  given  to  any  particular  dass  of  stockholders,  was  not  commoni- 
eateil  to  them.  For  it  was  resolved,  and  Mr.  Corballis  was  an  iissenting 
party  to  the  resolution,  that  the  mode  in  \iiiich  this  money  was  to  be 
raised,  was  not  to  be  by  sending  their  new  stock  into  the  market,  where 
all  the  shareholders  of  the  Company  would  be  at  liberty  to  purchase  it 
with  the  advantages  it  possessed,  whatever  they  might  be  ;  but  it  was 
determined,  that  a  right  of  pre-emption  should  be  given  to  the  holders 
of  £900  of  stock.     The  original  proposition  was  that  the  subscription 
should  be  confined  to  holders  of  £750  of  the  old  stock ; — ^the  precise 
sum  which  qualified  a  member  of  the  Company  to  be  a  Director ;  bat 
it  was  subsequently  extended  to  proprietors  of  £500  stock.     That  re- 
striction of  the  right  of  obtaining  the  benefit  which  it  was  expected 
Would  accrue  to  the  subsoHbers  to  tho  new  stock,  was  not  communicated 
to  the  Government ;  so  that  it  cannot  be  said  that  this  mode  of  carry- 
ing their  plan  into  execution  had,  \n  any  manner,  ttieir  approbation. 
As  to  the  nature  of  the  transaction  itself,  certainly,  If  it  were  not  a  loan 
(and  I  do  not  think  it  was),  it  was  something  very  closely  bordering 
upon  and  resembling  it.     ft  was  not  the  creation  of  original  stock ;  it 
was  like  the  sale  of  an  annuity,  which  ousted  the  general  stockholders 
of  their  privileges  and  affected  their  rights,  hot  was  puUme  to  the  demands 
of  the  then  existing  creditors  of  the  Company.      It  has  been  very 
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ttnwgly  nigedy  tbM  tbit  mode  of  raising  the  money  was  objectionably ;         ]840. 
that  it  was  ia  op|»osition  to  the  faadamental  laws  of  the  Company,  for    EfuUjfRivA, 
tJut  by  the  11  &  12  G.  3,  c  31,  ss.  SO  k  35,  it  waf  enacted,  that  the     corbalus 
dear  profits  should  be  divided  amongst  the  proprietors  of  the  stock,  r. 

rsteaUy  in  propcMtion  to  their  shares  therein ;  and  certainly  a  division  '^^^  grand 
of  pi#fit  which  would  give  to  aovae  of  the  stockholders  a  priority 
of  dirid«i4>  wonld  be  a  clear  contravertion  to  those  express  enactments 
of  the  LegislaUire.  Bat  it  was  said  in  reply,  that  this  was  a  bona  ^fide 
tiaasacdon ; — thai  it  was  entefed  into  for  the  purpose  of  saving  the 
Company  from  utter  nun  ;-^that  if  the  money  had  not  been  raised,  the 
sdvanee  could  aot  have  been  obtained  from  the  Treasury ;  that  it  was, 
therefore,  a  natter  adrantageous  to  all  the  shareholders ;  and  that  it 
vas  sanctiooed  by  them,  fc»r  it  was  sanctioned  by  those  who,  according 
to  the  origfuid  coqstitntion  of  the  Company,  and  the  enactment  of  the 
Lfgislatorey  represented  the  entire  body  of  the  shareholders.  And  it  was 
argued  with  greet  force,  that  any  shareholder  might  renounce  a  benefit 
given  to  himself;  and  as  be  might  do  so  in  his  individual  capacity,  so 
il  mi§hs  be  reoonnced  on  his  behalf  by  a  person  legally  representing 
hiai.  Oa  the  other  hand  it  was  said,  that  the  right  to  hind  the  general 
body  of  shareholders,  given  by  the  act  to  proprietors  of  £250  stock, 
oi^ht  not  to  be  c^fisM^ned  to  give  them  the  power  of  aflfecting  the  rights 
of  the  geaeral  body  of  shareholders,  which  were  provided  for  them  by 
the  same  act  of  Parliament :  and  that  such  a  construction  might  be 
pasbe4  to  this  a^ctent,  that  the  proprietors  of  £250  stock  might  bind 
the  Cooapauy  by  a  resolution  that  they  themselves  should  be  paid 
dividaiMls,  while  the  holders  of  the  lesser  sums  of  stock  should  not  be 
paid  any  thing.  If  it  were  contended  that  such  a  power  existed^  every 
penoB  would  exclaim  that  it  was  most  unjust;  but  I  confess  that  if  1 
were  now  bound  to  express  an  opinion  as  to  the  legality  of  the  stock  of 
1814, 1  should  feel  very  great  difficulty  in  coming  to  a  conclusion  satis- 
factory to  myself.  I  think,  however,  that  under  the  circumstances  of 
this  case,  I  am  not  called  upon  to  decide  that  question.  It  is  sufficient 
ia  the  view  which  it  appears  to  me  ought  to  be  taken  of  this  case,  to 
say,  that  it  is  a  very  grave  question  of  difficulty  and  doubt.  For  how 
was  this  plan  carried  into  execution  by  the  Directors  and  Mr.  Corballis  ? 
&r  in  this  part  of  the  case  Mr.  Hopes  does  not  appear  to  have  acted  at 
alL  They  gave  a  bonus,  or  what  might  be  a  bonus,  to  their  own  body, 
sod  not  to  the  general  proprietors  of  the  stock.  The  case  is  not  altered 
m  the  view  of  a  Court  of  Equity,  by  the  consideration  that  this  trans- 
setion  did  not  turn  out  to  be  an  advantageous  mode  of  investing  money ; 
it  is  soffident  to  bring  the  case  within  the  principles  upon  which  the 
Court  acts,  that  it  might  have  been  a  beneOt,  and  that  it  bore  the  ap- 
pearance, al  least,  of  conferring  a  benefit  upon  those  wh<t  were  bound 
hy  their  aitoation  to  have  consulted  the  interests  of  the  whole  body  of 
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proprietors.     Jo  my  opinion,  therefore,  m>  far  as  the  Directors  are 
concerfied,  this  mode  of  raising  the  money  was  very  objectionable.    I 
do  not  mean  to  say  that  there  is  any  reflection,  morally  speaking,  on 
the  character  of  those  engaged  in  this  transaction.    They  probably  con- 
sidered that  it  was  tho  best  mode  of  effecting  that  which  was  the  object 
of  all.     They  may  not  even  hare  contemplated  mach  benefit  to  them- 
selves from  the  plan ;  and  in  fact  it  does  appear  that  Mr.  Corballis  did  not 
take  more  than  two  shares  of  £50  by  virtoe  of  this  right  of  pre-emption : 
so  that  it  seems,  that  however  glittering  this  plan  may  have  appeared 
to  those  who  were  not  well  acquainted  with  the  affairs  of  the  Company, 
it  was  not,  in  reality,  so  advantageous  as  it  purported  to  be.    Mr. 
Corballis  did  not  embark  deeply  in  it :  but  he  did  embark  in  it :  it  did 
profess  to  give  a  benefit  to  the  subscribers,  and  to  be  exclusive ;  and  if 
held  out  as  a  lure  to  the  public,  as  has  been  suggested,  it  was  not'such 
as  a  Director  of  the  Company  ought  to  have  taken  advantage  of.    So 
that  the  case,  upon  this  part  of  it,  stands  thus :  it  was  doubtful  whether 
the  plan  of  raising  the  money  by  the  sale  of  stock  with  priority  of 
dividend,  even  supposing  it  to  have  been  carried  into  execution  in  the 
most  unobjectionable  manner,  was  sanctioned  by  the  original  act  of  Parlia- 
ment constituting  this  Corporation ;  but  the  mode  actually  adopted  for 
carrying  that  plan  into  execution  was  roost  objectionable,  when  considered 
with  reference  to  the  conduct  of  the  Directors  of  the  Company.     With 
this  part  of  the  case,  Mr.  Hopes  is  not  connected ;  lie  was  not  a  Director ; 
he  was  a  holder  both  of  old  and  new  stock ;  and  vas  also  a  creditor  of 
the  Company.     With  respect  to  the  loauholders  of  the  Company,  a 
transaction  took  place  in  1817,  which  it  is  material  to  consider.  Shortly 
after  the  year  1814,  the  Company  became  unable  to  pay  the  interest 
due  to  the  loan  holders ;  and  in  1817  they  were  in  arrear  to  their  cre- 
ditors to  the  amount  of  one  year's  interest.     Finding  it  impossible  to 
raise  money  to  pay  off  the  interest,  they  came  to  an  arrangement  with 
their  creditors;  and  resorted  to  an  expedient  which  was,  I  think,  in 
direct  violation  of  the  53  G.  3,  c  143,  s.  5.     They  converted  the  arrear 
of  fnterest  into  a  new  debt  bearing  interest ;  and  for  this  new  debt, 
scrip  receipts  were  issued.     Mr.  Hopes,  who  was  at  the  time  a  creditor 
of  the  Company,  acceded  to  this  arrangement,  and  became  the  possessor 
of  certain  scrip  receipts.      About  1830,  the  affairs  of  the  Company 
began  to  improve  ;  and  the  holders  of  the  old  stock  were  anxious  that 
a  dividend  should  be  made  on  the  entire  stock  of  the  Company.     The 
difiiculties  in  the  way  of  making  such  a  dividend  arose  principally  from 
the  arrear  of  dividend  due  to  the  stockholders  of  1814,  and  the  scrip-i 
holders  of  1817.     In  January  1831,  Mr.  Pim  brought  forward  a  pro- 
position, acceded  to  by  fifty-nine  other  holders  of  old  stock,  among 
whom  was  Mr.  Hopes.     It  was  that  the  holders  of  stock  of  1814,  one 
of  whom  Mr.  Hopes  then  was,  should  give  up  all  the  arrears  of  divi- 
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dend    then  doe  to  them  from  1814  to  1831|  and  receive  in  fotare         1840. 
diWdends  at  the  rate  of  £5  per  cent,  in  priority  to  the  old  stockholders.     EptUyExeh, 
Mr.  Hopes  cannot  now  say  that  that  proposition  had  not  met  his  full     corballis 
concurrence.     This  proposition  was  suhmitted  to  the  Directors ;  they  v. 

having  taken  it  into  their  consideration  (Mr.  Corballis  being  one  of 
them),  professed  the  greatest  anxiety  to  promote  to  the  utmost  of  their 
power  any  plan  for  so  desirable  an  object ;  viz.,  the  payment  of  dividends 
to  the  old  stockholders.  But  how  was  that  object  to  be  accomplished  ? 
By  getting  rid  of  the  prior  claims  of  the  stockholders  of  18 14,  and  the 
scripholdera  of  1817.  Mr.  Corballis,  therefore,  held  himself  forth  to 
the  world  as  a  Director,  who  was  anxious  to  come  into  any  fair  arrange- 
ment for  that  purpose.  But  what  was  the  situation  of  Mr.  Corballis 
and  Mr.  Hopes  at  that  time  ?  They  were  each  of  them  holders  to  a 
large  amount  of  old  stock ;  they  had,  therefore,  apparently,  a  strong 
interest  to  forward  in  substance  the  proposition  of  Mr.  Pim  ;  by  which 
they  would  be  enabled  to  receive  a  dividend  on  account  of  their  original 
stock.  They  were  also  holders  of  the  stock  of  1814,  and  Mr.  Hopes 
was  a  holder  of  scrip  of  1817 ;  but  they  represented  themselves  as 
preferring  their  interest  as  holders  of  old  stock  to  their  interest  as 
holders  of  the  new  stock. 

Mr.  Corballis  had  himself  made  a  proposal  for  the  relinquishment  of  his 
right  as  a  stockholder  of  1814,  but  upon  terms  which  were  not  acceded 
to ;  and  which,  if  examined  into,  would  appear  to  be  very  disadvanta- 
geoQs  to  the  Company,  though  beneficial  to  himself.    On  the  11th  of 
Jane  1831,  a  meeting  of  the  proprietary  at  large  was  held ;  at  which 
certain  resolutions  were  finally  entered  into,  in  consequence  of  the  ori- 
ginal proposition  made  by  Mr.  Pim.     Previous  to  that  meeting,  the 
Court  of  Directors  had  assembled ;  bat  the  Court  has  not  been  informed 
of  the  particulars  of  what  took  place  there.     The  resolutions  adopted 
by  the  proprietary  at  large  were  : — That  with  respect  to  the  stock  of 
1814  and  the  scrip   of  1817,  they  should  be  entirely  abolished,   by 
giving  to  each  holder  of  that  stock  of  1814,  £400  jmt  cent  of  original 
stock  for  his  stock  of  1814 ;  and  to  each  holder  of  scrip,  £300  per  cent. 
of  original  stock  for  his  scrip  of  1817.     The  resolutions  of  1831  are, 
properly,  couched  in  terms  giving  an  option  to  the  holders  of  the  stock 
of  1814,  and  scrip  of  1817,  to  come  in  or  not,  as  they  pleased ;  but  do 
not  affect  to  make  it  compulsory  on  them  to  exchange  their  new  stock  or 
scrip  for  old  stock ;  nevertheless,  it  cannot  be  said  that  those  resolutions 
were  not  made  in  pursuance  of,  and  following  up  the  proposition  of  Mr. 
Pim ;  and  is  it  not  to  be  presumed  that  Mr.  Hopes,  who  bad  expressly 
sanctioned  the  original  plan  of  Mr.  Pim,  and  who  attended  that  meet- 
ing of  Jnne  1831,  and  did  not  dissent  from  the  resolutions  then  passed, 
assented  to  them  ?     It  has  been  argued,  that  he  only  assented  to  an 
option  being  given  to  him  to  accede  to  the  terms  offered :  but  when  it 
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1 840.  ia  contid^re^t  that  by  tbese  res<J«tioii8>  the  object  whicb  he  dMicfd  wu 
^^^^^!^^'  f9ciliteted»  namely,  the  payi^ent  of  dividends  npo«  the  old  stock  of 
ooRBALLis  which  he  was  a  brge  bolder,  is  it  not  to  be  presansed  th«t  he  notaierely 
V*  assented  to  the  resolotions  in  the  terms  i»  which  they  were  passed,  bot  that 

he  abo  agreed  to  conse  in  under  them  ?  Is  it  to  be  said,  that  the  man  who 
mas  active  in  forwarding  this  plan — who  was  the  originator  of  it-^who 
attended  the  meeting  at  which  these  resolotions»  arising  ont  of  and  follow- 
ing op  his  plan,  were  adopted,  and  did  not  dissent  from  them — that  he 
did  not  fully  acquiesce  in  the  propriety  of  tbem  ?  Bui  it  ia  said  that  Mr. 
CorbalUs  was  not  present  at  that  meeting ;  and  that  at  the  Court  of 
Directors  which  had  been  held  previous  to  the  meeting  of  the  Company, 
he  had  dissented  from  these  resolotions,  and  declared  that  he  would  not 
oome  in  under  them.  If  that  be  the  case,  then  I  would  say  that,  circum- 
stanced as  Mr.  Corballis  was— a  Director  who  had  concurred  in  a  report 
of  the  Court  of  which  he  was  a  member,  expressive  of  their  anxiety  to 
forward  and  carry  into  execution  any  plan  for  the  purpose  of  effecting 
an  arrangement  with  the  stockholders  of  1814 — that  it  was  his  doty, 
publicly,  at  that  meeting,  to  have  expressed  his  dissent  from  the  mode 
of  carrying  the  proposed  object  into  execution ;  and  to  have  informed 
the  proprietary  at  large,  that  whatever  others  miglit  do,  he  would  not 
act  upon  the  proposed  resolutions,  nor  be  a  person  to  induce  others  to 
accede  to  them,  by  a  seeming  acquiescence  in  them*  1  hold  it  to  be  very 
dear,  that  a  person  in  the  situation  of  Mr.  Corballis  was  bound  in  fair 
deaUag — by  his  duty  as  a  Director — ^by  the  share  he  had  theretofore 
taken  in  the  transaction — and  by  the  advaiHages  he  would  derive  if  all 
bot  himself  had  come  in  under  those  resoluticms — to  have  expressed, 
fully  and  clearly,  his  dissent  from  those  nfSolotions»  and  his  determina- 
tion not  to  accede  to  them ;  so  tliat  others  mis;ht  not  be  misled  by  his 
conduct  As  to  Mr.  Hope^,  he  not  only  acquiesced  in  the  resolutions 
of  1831,  but  in  part  acted  upon  tbem,  and  took  a  bene6t  under  them; 
for  he  gave  up  his  scrip  certificates,  and  accepted,  in  lieu  of  them,  the 
money,  which,  by  a  subsequent  resolution  of  the  Company,  based  upon 
the  resolutions  of  1831,  the  Directors  were  empowered  to  give  for 
them,  instead  of  the  £300  per  cent  of  old  stock.  I  am  aware  that  the 
dissent  of  Mr.  Corballis  was  alluded  to  at  the  meeting  of  the  Compi^ny 
in  June  1831;  but  the  statement  that  he  did  dissent  was  not  authorised  by 
him :  he  did  not  adopt  any  measures  for  putting  his  dissent  upon  record, 
by  moving  a  counter  resolution,  or  by  writing  a  letter  to  the  Chairman; 
but  merely  absented  himself  from  the  meeting,  after  having  expiressed 
his  anxiety  to  forward  any  plan  for  effecting  the  proposed  object.  That 
was  not  a  fulfilment  of  that  duty  and  obligation  which  his  situation  of 
Director  imposed  on  him.  Placed  in  the  circumstances  in  which  he 
stood,  there  was  a  plain  and  manifest  duty  cast  upon  him,  of  intimating 
to  the  proprietors  of  the  stock  of  1814  that  he — a  member  of  the  Court 
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■ 

•fDireetolv— a  holder  cf  oldttook— ^  person  who  h«d  expressed  his         1840. 
mxieij  to  forward  any  plan^  haviog  for  its  object  the  payfneiit  of  dlvi-    JSfuH^Each, 
deads  to  the  holders^  of  that  sloek,  woold  not  accede  to  the  proposed     comallis 
resdolioiis,  r. 

Both  the  plMntiffswere  holders  of  <^d  stock,  and  therefore  had,  appa-  the  grand 
reatty,  sn  interest  in  pronoftiag  the  proposition  for  payment  of  diridends     ^^^^^  ^o. 
•pen  it.  They  were  also  holders  of  new  stock,  which  gave  them  an  inte- 
rest IB  dissenling  fromthe  resolutions.  But  MnCoi1>fJli8,beinga Director^ 
was,  Bftder  die  circaiastanoeSy  beund  to  express  his  dissent ;  and  Mr. 
Hopes  most  be  triEon  to  have  given  his  Ml  ooncorrence  and  acqaiesoeoce 
to  the  propositions  sobmitted  to  the  Company.  Nor  is  it  to  be  forgotten 
that  in  1831  the  legality  of  the  original  transactions  of  1814  and  of  1817 
vas  ^[OeslioBed ;  and  under  such  circvmstances,  it  was  not  unnatural 
for  the  proprietary  at  large  to  suppose  that  the  plaiotiflRs  wonld  have 
given  »  ready  acquiescence  to  a  proposal,  which  in  reality  was  not  very 
diiadvaatageoBS  to  them,  nor  an  worthy  of  the  Company.    However  it 
BOW  appears,  that  after  almost  every  other  holder  of  the  stock  of  1814 
fass  aeqaiesoed  in  the  arrangement  of  1831   (whether  induced  thereto 
by  the  oondoct  of  the  plaintiffs  or  not,  we  cannot  say ;  it  is  sufficient 
that  it  may  havo  been  so),  the  plaintiffs  insist  that  they  are  now  entitled 
to  a  specific  execution  of  the  contract  of  1814,  and  to  be  paid  dividends 
opoB  titisatock  at  the  rate  of  £5  per  cent  per  annw»f  from  that  period 
to  the  present  tim«,  in  preferenee  and  priority  to  any  dividends  on  the 
old  stock.    It  would,  however,  appear  to  me  that  the  assistance  of  this 
Coort  ought  not  to  be  g^ven,  to  carry  into  execution  a  contract  the 
legality  of  which  appears  to  be  extremely  doubtful ;  although  I  do  not 
rest  my  judgment  upon  that  principle :  for  in  my  opinion,  and  I  believe 
tbe  other  members  of  the  Court  concur  in  this  view  of  the  case,  the 
pkRBtiffs  have,  by  the  conduct  they  have  pursued,  disentitled  themselves 
to  csil  BpoB  the  Court  for  a  specific  execution  of  the  contract  of  1814. 
Therefore,  the  defendants  offering  to  give  to  the  plaintiffs  the  benefit 
of  the  resolatioas  of  June  1831,  and  to  abide  by  the  same,  and  to  put  the 
pbuDtifla  on  an  equality  with  the  other  stockholders  who  came  in  under 
those  reoointions,  let  the  bill  be  dismissed,  but  without  costs. 

FosTEa  B^  eoncarred. 

RiOHARDS  B. 

I  am  of  opinion  that  the  transaction  of  1814  is  against  the  letter  and 
the  spirit  of  the  1 1  &  12  (?.  S,  c.  31 :  the  thirtieth  and  thirty-fifth  sec- 
tims  of  which  contain  a  distinct  and  positive  enactment  that  the  clear 
pr«€ts  which  shaB  arise  to  the  CcHspany  from  the  tolls,  &c.,  vested  in 
tb«a  shall  be  paid  to  and  amongst  the  proprietors  of  the  stock,  in  pro- 
poftioB  to  dieir  shares  and  intereAs  therifin.     That  dearly  exdodes  the 
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1840.         ^^M  ^  <^°7  pnority  of  ose  ttockholder  over  another.     There  are  other 

EquUffExeh,    sections  of  the  act  relating^to  the  power  of 'making  by-laws,  which  we 

C0RBALLI8     ^^®  h^eTL  referred  to  ;  hot  they  cannot  authorise  the  Company,  to  make 

V,  a  by-law  contrary  to  the  statutes  of  the  realm.   Could  the  Company  the 

THB  GRAND    ^y  after  ^h^  get  received  the  Royal  assent,  pass  a  by-law  rescinding 

{he  30th  and  35th  sections  of  it ;  and  shall  it  be  said  that  they  can  do  by  . 
a  mere  resolution,  what  they  have  not  power  to  do  by  a  by-law  ?  If 
the  money  raised  in  1814  be  considered  in  the  nature  of  a  charge  upon 
the  funds  of  the  Company  in  priority  to  the  rights  of  the  general  share- 
holders ;.then,  in  my  opinion,  that  transaction,  if  not  within  the  strict 
letter  of  the  52  G.  3,  c  143,  iscertunly  contrary  to  the  principle  and 
spirit  of  that  statute.  For  these  reasons,  even  if  there  were  nothing  more 
in  the  case,  I  would  feel  great  difficulty  in  giving  effect  to  the  contract 
of  1814.  I  cannot  accede  to  the  argument  which  has  been  advanced 
on  behalf  of  the  plaintiff*,  that  it  was  competent  for  the  proprietors  of 
£250  stock,  who  alone  had  a  right  to  vote  at  the  proceedings  of  the 
Company,  to  waive  a  fundamental  principle  upon  which  the  Corporation 
was  established,  and  which  was  guaranteed  to  all  the  shareholders  by 
the  act  of  Parliament.  The  shareholders  could  not  waive  the  act  of 
Parliament,  even  if  all  of  them  were  entitled  to  vote ;  they  were  en- 
dowed with  large  and  valuable  property  by  the  public  at  large,  and 
were  in  a  manner  trustees  for  them :  much  less  could  a  certain  number 
of  the  shareholders  waive  the  provisions  of  the  statute* 

Then  as  to  the  particular  circumstances  of  this  case.  Mr.  Corballis 
was  one  of  the  Directors  of  the  Company ;  a  statuteable  trustee,  as  I 
may  call  him,  appointed  for  the  purpose  of  carrying  into  execution  the 
provisions  of  the  act  and  the  purposes  for  which  the  Company  was 
established.  It  is  plain  Ithat  the  transaction  of  1814  was  one  by  which 
it  was  intended  that  a  benefit  should  be  conferred  upon  a  certain  class 
of  proprietors,  both  the  plaintiffs  being  of  that  number,  to  the  exclusion 
of  the  greater  portion  of  the  proprietary,  who  had  no  votes  at  the  meet- 
ing  of  the  Company :  whose  rights  the  Directors  and  those  who  were 
entitled  to  vote,  were  in  an  especial  manner  bound  to  protect.  It  is 
idle  now  to  say  that  the  speculation  did  not  turn  out  to  be  advantageous : 
that  is  not  what  the  Court  has  to  consider.  It  was  conceived  at  the 
time  that  it  would  be  advantageous ;  and  that  is  sufficient  to  found  the 
defence.  But  when  we  are  called  upon  to  say  that  this  has  not  been 
an  advantageous  speculation,  ought  we  not  to  look  at  the  acts  of  the 
plaintiffs  themselves  ?  and  if  we  do,  we  find  that  in  1831  Mr.  Corballis 
considered  this  so  good  a  bargain,  that  he  proposed  an  arrangement  by 
which  he  would  receive  four  shares  of  £100  old  stock  for  every 
£73.  16s.  3d.  subscribed  by  him  in  1814;  and  further,  that  he  should 
thenceforth  receive  an  annual  sum  of  £10  for  every  such  sum  of 
£73. 168.  3d.,  and  be  paid  the  dividends  on  the  £400  old  stock  in  pri- 
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ority  to  the  diridends  on  the  original  stock.     If  that  had  been  acceded         1840. 
to,  the  specolation  would  have  been  a  most  advantageous  one.     If  Mr.       \!^^y^s^  * 
Corballis  imagined  that  the  stock  of  1814  was  of  that  valae  in  1831^  it     corballis 
was  a  most  inequitable  thing  in  him,  to  be  accessary  as  a  Director  to  the 
carrying  into  effect  the  arrangement  of  183 1 ;  and  by  his  conduct  in- 
docing  other  shareholders  to  accept  of  such  disadvantageous  terms.    * 

Agmin,  Mr.  Corballis,  standing  in  the  double  character  of  qtmsi  trustee 
and  shareholder  of  the  stock  of  1814,  ooght  to  have  adopted  some  clear 
and  unequivocal  mode  of  signifying  his  dissent  from  the  arrangement  of 
1831.  As  a  matter  of  candour  and  fkir  dealing,  it  w  as  due  to  the  Com- 
pany in  general  thathe  shouldso  have  signified  his  dissent;  it  was  also  due 
to  the  holders  of  the  stock  of  1814,  who  might  be  misled  by  his  conduct. 
In  my  opinion,  Mr.  Corballis,  filling  the  double  character  of  trustee  and 
shareholder,  ought  to  have  so  acted  as  to  have  freed  this  part  of  the 
case  from  all  obscurity.  He  grumbled  at  the  arrangement:  but  he 
shonld  have  done  more ;  and  have  distinctly  said  that  he  would  abide  by 
his  rights  as  a  holder  of  the  stock  of  1814; 

With  respect  to  Mr.  Hopes,  he  was  an  active  party  in  bringing  about 
the  arrangement  of  June  1831.  He  signed  Mr.  Pim's  requisition  ;— 
he  attended  at  the  meetings ;  and  he  cannot  now  be  permitted  to  recede 
from  the  arrangement  then  adopted ;  for  by  his  conduct  he  may  have 
induced  other  proprietors  of  the  stock  of  1814  to  accede  to  the  terms  of 
that  arrangement. 

I  am  therefore  of  opinion  that  the  bill  ought  to  be  dismissed :  but, 
the  construction  of  the  act  of  Parliament  being  doubtful,  and  upon  the 
other  drcomstances  in  the  case, — without  costs. 
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JAMES    E6AN,    WILLIAM    USHER    and    ELIZA    hii   Wife, 

THOMAS  SPARKS  and  RICHARD  SPARKS, 

Plainiifs. 

GEORGE    HEENAN,    Administrator  of   the    Rer.    WILLIAM 

]840.  PARSONS,  deceased, 

RolU.  DefendanL 

^—  (In  the  EoUsJ 

A  sequestrator  Tu£  bill  in  tbis  caose  stated,  that  in  the  year  1832,  the  Rev.  William 

a  pwish^  at  ^e  Parsons,  then  of  Tollamskey  in  the  Queen's  County,  and  since  deceased, 

suit  of  certain  executed  two  bonds,  one  of  which  was  conditioned  in  the  penal  sum  of 

ditorsofthein-  £711.  3s.  Id.,  and  the  other  in  the  penal  sum  of  £420,  with  warrants  of 

cumbent,  pre-  attorney  for  confessing  judgments  thereon,  to  the  plaintiffs  Thonaas  and 

morial    under  Richard  Sparks,  as  trustees  for  the  plaintiff  Eliza,  wife  of  William 

c/l09  for  ar-  Usher,  to  secure  the  payment  of  two  principal  sums  of  £355.  lis  6d., 

rears  of  tithe  and  £210,  With  legal  interest;  that  judgments  having  been  duly  en; 

due  before  the  tered  thereon  in  the  Court  of  Queen's  Bench,  as  of  Trinity  Term  1834s 

gequeidratim  ^^^  i^^  ^^^  {^^^^  William  Parsous  bei«&:  then  resident  in  the  County 

usued,   and   a  .       . 

certain  sum  Tipperary,  writs  of  /i.  fa.  in  execution  of  the  said  judgments  were 

r^l^^^ed  "fn  '^^^^^  ^o  ^^«  sheriff  of  that  county,  who  returned  nulla  bona,  &c.»  and 

the   Treasury  that  Mr.  Parsons  was  a  beneficed  clerk  and  incnmbent  of  certaia 

those  arrears  •  p^u^ishes  in  the  said  county  then  under  tithe  composition ;  that  on  the 

but  before  pay-   ^i\^  ^f  j^fovember  1837,  the  plaintiffs  issued  writs  of  sequestration  to 

meot,  the  m- 

cumbent  died,   the  diucesau,  the  then  Archbishop  of  Cashel,  since  deceased,  who  there- 

monal^havTn  *  ^^^  appointed  the  plaintiff  James  Egan  as  sequestrator  over  the  said 

stated,  bj  mis-  parishes,  at  the  desire  of  the  plain tifiv  Usher  and  wife  and  her  trustees ; 

alleged,    that  ^^^^  "  there  being  an  arrear  of  about  three  years'  tithe  composition  in 

he    was    the  «  gaid  parishes  then  due  to  the  plaintiff  James  Egan  as  such  seques- 

person  entitled    ^  ^  i»  •       i?    i.       •    .  mi  .  -  , 

to  the  arreanr,      trator,    he,  finding  it  impossible  to  procure  a  satisfactory  settlement 

his  personal  re-   f,.^|Q  ^i,^  parishioners,  was  advised  to  accept  the  commuted  allowance 

presentative  *^  * 

claimed  the  under  the  1  &  2  Vict,  c  109,  for  payment  of  such  arrears,*  and  accord- 

TreaJury"     ^  inglj  directed  one  George  Bradshawe,  who  had  been  the  tithe  proctor 

against  the  se-  of  the  said  Re?.  William  Parsons,  and  latterly  the  agent  of  said  James 

tbeOffieercon-  EgSM  as  such  sequestrator,  to  prepare  schedules  pursuant  to  the  statute ; 

sequently    re- 
fused   to    pay 

either  party  without  the  order  of  this  Court.  Whereupon,  a  bill  was  filed  in  the  names 
of  the  sequestrator  and  the  judgment  creditors,  in  whose  behalf  he  #as  appointed,  as  co- 
plaintiffs,  against  the  personal  representative  of  the  incumbent,  stating  the  foregoing 
facts,  and  praying  that  the  sequestrator  might  be  decreed  to  be  the  person  entitled  to  re- 
ceive the  money  in  the  Treasury :  Heldj  that  a  general  demurrer  should  be  idlowed  to 
the  bill  upon  two  grounds:-  first,  that  the  sequestration  was  not  retrospective  but 
attached  the  future  accruing  tithe  only ;  and,  therefore,  did  not  entitle  the  plaintifb  to 
the  money  in  the  Treasury ;  secondly,  that,  at  any  rate,  the  sequestrator  eould  have 
had  no  interest  or  title  in  this  suit,  and  should  not  have  been  made  a  co'pUintiff. 


*  1  &  2  Via.  0. 109  (15th  August  1838),  section  34,  provides  that  the  reddue  of  the 
million  loan,  remaining  after  satisfying  the  purposes  of  the  million  act  (3  &  4  IT.  4, 
c.  100),  with  certain  other  funds  should  be  applicable  to  the  arrears  of  tithe  compo- 
sition for  the  years  1834,  1836, 1836  and  1837. 
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that  Bmbhawe  prepared  the  tchedalei  shewing  the  arreariy  &c^  and 
baring  annexed  them  to  the  nsaal  memorial,  as  Egan*8  agent  attended 
and  lodged  the  same  at  Dablin  Castle  on  the  11th  of  November  1838, 
for  the  benefit  of  said  E^n  as  sach  seqaestrator ;  that  throagh  mere 
error  and  mistake,  the  said  Bradshawe  had  affixed  the  name  of  the  said 
ReF.  William  Parsons  to  the  said  schedules  and  memorial  as  the  person 
to  whom  the  said  arrears  were  dae  ;  and  that  the  said  Rev.  William 
Parsons  had  died  dpon  the  Continent  on  the   19th  of  Angust  1838, 
altbongh  the  laet  of  his  death  was  not  known  either  to  the  plaintiffs  or 
the  said  Bradshawe  at  the  time  of  presenting  the  said  memorial,  &c. — 
It  charged  that  even  if  Mr.  Parsons  had  been  alive  at  the  time, 
be  woold  not  have  been  entitled  to  the  said  arrears,  and  that  '<  the 
''plaintiff  James  Egan,  as  sach  seqaestratftr,  was  then  and  is  now  the 
**  only  person  entitled  to  receive  the  said  arrears  of  tithe  composition, 
''which  were  vested  in  him  by  said  writs  of  seqaestration  so  issued 
'and  in  force  as  aforesaid,  same  never  having  been  retamed  by  the 
''nid  Archbishop;" — and  farther  stated,  that  there  was  upwards  of 
£600  doe  opon  the  plaintiff's  jodgments,  and  that  by  reason  of  the  said 
memorial,  &c.,  and  in  pnrsoance  of  the  provisions  of  the  said  statute, 
a  ium  of  £375.  16s.  3d.  was  lodged  with  the  proper  Officer  at  the 
Treasury  of  Dablin  Castle,  for  payment  of  the   said  arrears  of  tithe 
composition  ;  bat  that  the  defendant  George  Heenan,  another  of  the 
creditors  of  the  said  Rev.  William  Parsons,  having  shortly  after  the 
said  Parsons's   death    obtained  letters  of  administration  of   his  ef-- 
feds,  kc,,  sent  in  a  claim  for  the  said  sum  of  £375. 168.  3d.,  so  lodged 
ID  the  Treasury  for  payment  of  the  said  arrears ;  in  consequence  of 
which  the  Officer  declined  to  pay  out  the  said  sum,  either  to  the  plaintiffs 
or  to  the  sud  Heenan,  without  the  order  of  this  Court — It  prayed  **  that 
''the  said  sum  of  £375.  16s.  dd.  so  lodged  in  the  Treasury  of  Dablin 
**  Castle,  should  be  decreed  to  the  said  plaintiff  James  Elgan,  as  sach 
"  sequestrator,  and  the  person  alone  legally  entitled  to  same" — ^  and  the 
''defendant  Geoige  Heenan  declared  a  trustee  for  the  plaintiff  James 
'*  Egan  as  to  same,  and  ordered  to  execute  all  and  every  proper  receipt, 
"  receipts,  and  vouchers,  that  may  be  necessary  to  enable  the  said  plaintiff 
"to receive  the  same,  or  to  authorise  the   Officer  at  the  Treasury  to 
"pay,"  &c 

To  the  foregoing  bill  the  defendant  demurred  generally. 


1840. 


Mr.  W.  Smiih^  for  the  demurrer. — There  are  several  grounds  of 
general  demurrer  to  this  bill : — 

1.  The  plaintiffs  have  not  alleged  that  the  sequestration  under  which 
they  claim,  ever  was  published ;  therefore,  they  have  not  shewn  any 
title :  Doe  d.  Morgan  v;  Bluck  (a) ;  BenneU  v.  Apperley  (6). 


(a)  3  Cmmpb.  447 


(i)  6  Bam.  &  Cr.  680. 
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2.  The  sum  of  money  to  which  the  plaioti£Fs  endeavoar  to  derive  title 
under  the  sequestration,  is  for  arrears  due  prior  to  issuing  the  writ, 
t.  e.  prior  to  the  4th  November  1837  ;  although  the  writ  is  for  future 
accruing  profits  only  :  Watte  v.  Bishop  (a). 

3.  A  sequestrator  has  no  title  to  sue  without  the  Bishop ;  Berwick  ▼. 
Swanton  (b), 

4.  There  is  a  misjoinder  of  co-plaiotiflFs.  Egan,  the  sequestrator, 
should  not  have  been  a  plaintiff,  as  he  has  no  interest  in  the  subject" 
matter  of  the  suit ;  or  if  he  is  the  person  entitled,  then  the  complain- 
ants, Usher  and  wife  and  Thomas  and  Richard  Sparks  are  plainly 
unnecessary  and  improper  parties,  and  this  is  good  ground  of  general 
demurrer:  King  of  Spain  v.  Machado  ;  (c)  Cuffy.  PlaieU(d). 

Mr.  R.  C,  Walker^  in  support  of  the  bill. — The  statements  in  the  bill 
sufficiently  shew  that  the  sequestration  was  regular  in  all  respects,  and 
it  must  now  be  taken  to  have  been  so.  The  writ  of  sequestration  issued 
in  1837,  and  entitled  the  sequestrator  to  the  tithe  composition  for  that 
year,  or  the  commuted  allowance  for  the  arrears  of  that  year,  under  the 
1  &  2  Vict — The  third  ground  of  objection^  viz.,  that  the  Bishop  should 
have  been  a  party,  is  clearly  untenable.  Before  the  memorial  was  pre- 
sented, the  plaintiff  Mr.  £gan  endeavoured  to  enforce  the  payment  of 
the  tithe  composition  ;  and,  for  that  purpose,  filed  a  bill  in  the  Court  of 
Exchequer  in  the  names  of  the  late  Archbishop  of  Cashel  and  himself 
as  co-plaintiffs,  against  several  of  the  parishioners.  The  suit  abated  by 
the  death  of  the  Archbishop.  Afterwards,  the  defendants  came  in  to 
apply  against  the  surviving  plaintiff  Mr.  Egan  for  certain  costs ;  and  it 
was  objected  to  the  motion,  that  the  suit  had  abated  by  the  death  of  the 
Archbishop ;  but  the  Court  disallowed  the  objection,  on  the  ground 
that  the  Archbishop  was  a  merely  formal  and  unnecessary  party  (e). 
The  fourth  objection,  as  to  misjoinder  of  the  co-plaintiffs,  is  likewise 
untenable :  the  demurrer  admits  that  they  are  all  interested. 


Master  of  the  Rolls. 

Perhaps,  a  sufficient  answer  has  been  given  to  Mr.  SmitVs  first  and 
third  objections  ;  but  I  am  clearly  of  opinion,  that  upon  the  second  and 
fourth  grounds,  the  demurrer  must  be  allowed.  The  money  in  the 
Treasury  office  is  fur  the  arrears  of  tithe  composition  for  three  years,  of 
which  the  year  1837   is  the  latest.     The  sequestration  on  which  the 

(a)  1  Cr.  Mee.  &  R.  507.         (b)  2  Gwill.  Tithe  Ca.  637,  and  aee  iM,  610. 

(e)  4  Kura.  226.  (d)  4  Russ.  242.     See  also,  Cah.  PaH.  212-13. 

{e)  See  the  case  fully  reported,  2  Ir.  £q.  R.  68,  and  the  jadgmeat  of 

Ptnnefather,  B.^  p.  86. 
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phunliffs  rely  did  oot  issue  antil  the  4th  of  November  1837  (a) ;  and  the 
esse  of  WaUe  r.  Bishop  desides  expressly  that  a  sequestration  is  not 
retrospeetive,  and  attaches  the  future  accruing  profits  only.  But  even 
supposing  the  sequestration  had  attached  the  arrears,  and  so  entitled  the 
execution  creditors  to  the  fund  in  question,  they  only  should  have  been 
the  plaintiffs  (b).  Mr.  Egan  was  the  mere  receiver,  and  this  is  not  like  the 
ease  where  the  institution  of  a  suit  becomes  a  part  of  the  receiver's  duty 
for  the  purpose  of  realising  the  fund ;  here,  the  fund  is  realised,  and  the 
qoestion  respecting  it  is  one  between  the  judgment  creditors  who  issued 
tlie  sequestration  and  the  personal  representative  of  the  late  Mr.  Parsons, 
in  which  the  sequestrator  has  no  right  or  interest  whatever.  I  am 
therefore  of  opinion  that  the  demurrer  must  be  allowed,  and  with  costs. 


1840. 

BoUt. 


EGAN 

V. 
HEKNAm. 


(a)  See  the  note,  anUj  p.  60. 

(i)  Thmt  is,  u  it  is  presumed,  Richard  and  Thomas  Sparks  only  should  hsTo  bsen 
plaintifls— see  Franco  ▼.  Franco,  3  Yes.  76. 


EDWARD  RING,  and  JANB  his  Wife, 

Plaintiffs. 

NETTLES  and  others, 

Defendants.  ^^ 

Nov.  9  &  10. 

Mr.  Haio,  on  behalf  of  the  plaintiflp  Jane  Ring,  moved  for  liberty  to    ^f^^^  ^^  ^ 

amend  the  bill  in  this  cause,  by  striking  out  the  name  of  the  plaintiff   fondants    had 

-  ,  answered  m  a 

Edward  Ring,  the  husband  of  the  said  Jane,  who  had  lately  become  an   suit  by    has- 

insolvent,  and  by  introducing  instead  the  name  of  Thomas  Ring,  as  her   reUtioff  to  ^e 

next  friend ;  and   also,   by  making  the   said   Edward   Ring  and  his   wife's  separate 
_^»      J  i»     J     -.  estate,     leave 

aiognee  parties  defendant.  giyen  to 

Mrs.  Ring's  affidavit  stated  that  the  suit  related  exclusively  to  her  ^®?4j^^®  ^^ 

separate   estate;  that  the  defendants  had  put  in  three  short  answers,  the  name  of  the 

and  by  their  litigious  conduct  had  so  impoverished  her  husband,  that  co^pl^^Qtiff  he 

he  had  lately  been  obliged  to  take  the  benefit  of  the  Insolvent  Act ;  having   latelr 

thtt  Thomas  Ring,  the  person  whom  it  was  proposed  to  introduce  as  a  yent,   and  by 

plaintiff  instead  of  the  said  Edward,  to  sue  as  her  next  friend,  was    sabstitatiiig  in 
*  his    stead  the 

willing  to  become  so,  and  to  be  answerable  for  any  costs,  whether   name  of  a 
ilretdy  incurred  or  to  be  incurred,  to  which  the  defendants,  or  any  of  the^wift's'neS 

than  might  be  entitled  by  a  decree.  Mend,  and  al- 

so by  inserting 
the  names  of  the  husband  and  his  assignee  as  parties  defendant,  upon  the  terms  of 
the  proposed  next  friend  giving  security  by  recognizance,  with  sufficient  sureties,  for  the 
costs  already  incurred ;  the  Court  declining  to  require  such  such  security  for  future  costs. 
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Nmt.  10. 


RING 

V. 

NETTLES. 


Mr.  Rogers^  for  the  defendants,  sabmitted,  that  if  the  Coart  should 
be  disposed  to  grant  the  motion,  it  could  only  be  upon  the  terms  of  the 
proposed  next  friend  giving  security  by  recognisance  with  sufficient 
sureties  for  all  costs  already  incurred  or  to  be  incurred :  Lawley  ▼. 
Halpen  (a) ;  Sweeny  y.  Halt  (b)  ;  Engla  nd  t.  Downs  (c). 

Mr.  Haig^  in  reply,  said  that  in  Sweeny  r.  HaU^  the  Court  required 
security  for  the  by-gone  cosU  only :  and  because,  in  that  case,  both  the 
plaintiflF  to  be  withdrawn  from  the  record,  and  the  person  to  be  substi- 
tuted in  his  stead,  were  insolvent  debtors,]  sureties  were  necessary. 
But  in  the  present  case,  the  effect  of  the  proposed  amendment  would 
be  to  give  the  defendants  a  solvent  plaintiff,  who  was  willing  to  be 
liable  for  all  the  costs  to  which  they  might  be  entitled  by  the  decree, 
instead  of  an  insolvent  plaintiff  who  could  pay  nothing; — that  neither 
LawUy  t.  Halpen  nor  England  v.  Downs  were  authorities  for  requiring 
sureties. 

Master  of  the  Rolls. 

I  shall  give  leave  to  amend  as  desired,  upon  the  terms  of  Thomaa 
Ring,  the  proposed  next  friend,  giving  security  by  recognisance,  with 
sufficient  sureties,  to  be  approved  by  the  Master,  for  the  by-gone 
costs.  That  is  the  rule  where  it  is  sought  to  withdraw  a  eo*plaintiflF 
from  the  record ;  but  I  do  not  see  why  I  should  require  security  for 
future  costs,  and  therefore  cannot  follow  the  case  in  Beavan  to  that 
extent. 

(a>  Bunb.  \IQ.  (b)  1  Ir.  £q.  B.  S3, 

(e)  1  Beav.  96.    See  aluo,  PkOeland  Wife  v.  Cradoek^  1  C.  P.  Coop.  460. 
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L0U6HNY  and  Wif«  v.  DILLON.  1B40. 

EfuUyEifeh. 
f  Equity  Exchequer.;  n^u. 

Upon  tke  fintl  keariog  of  this  came,  which  was  a  jadgment  enditon'   a  creditor, 
loit  for  the  administration  of  the  assets  of  Che  deceased  conusor,  7^°  proves  his 

'  demand  under 

a  decree  for 

Mr.  J. «/!  Murpfyj  appeared  on  behalf  of  Ennis,  the  second  reported  tration  of '^^ 

jadgment  creditor,  and  submitted  that  he  was  entitled  to  certain  costs  uoets,  will  not 

iaearred  hj  him  in  litigating,  in  the  office,  and  reducing  the  amount  the  final  hw- 

daimed  by  the  plaintiff  (the  first  reported  judgment  creditor,)  to  be  ^^^^^^^^^^^^ 

doe  on  foot  of  his  judgment.  Ennis  had  instituted  a  suit  in  Chancery  for  incarred  by 

payment  of  his  demand ;  but  was  restrained  from  proceeding  therein,  ^^  '°'n^r  - 

and  compelled  to  prove  under  the  decree  in  this  cause.     No  exception  ducin^    the 

ksd  been  taken  to  the  report,  nor  had  any  special  case  been  made  ^^^  there* 

thereby.  *>r*?»  °°  ^ 

"*  cial  case  made 

for  that  pur- 
Mr.  Hidksan  for  the  pUuntiff,  objected  that  he  was  not  a  party  to  this   ^^^ 


uat  pu 
by  ttie 
report. 
anse,  but  bad  merely  proved  his  demand   in  the  office,  under  the 

decree. 


Peknefatubr,  B. 

Then  he  has  no  right  to  appear  on  this  hearing ;  anc!  the  Court  cannot 
mske  any  order  with  respect  to  his  costs. 


0*BRIRN,  PetUianer. 
KENNY,  Respondent 


Administrator  of  O'CALLAGHAN,  PetiHmer. 

Co-heiress  of  KENNY,        •        .     Respondent 

Nov.  14. 

The  prayer  of  the  petition  in  the  seoond  matter  was  that  the  proceed-   The  matter  of 
ings  ia  the  firei  matter  be  revived ;  and  that  the  receiver  appointed   der^the  6^&^6 

therein  be  extended  to  the  second  matter.  J^\  ^>  <;•  ^> 

M«i  having  abated 

The  petition  and  affidavit  verifying  it  stated  the  recovery  of  a  judg-   by  the  death  of 

BtDt  by  O'Callaghan  against  Kenny ;  its  revival  within  a  year;  and  the   ^e'cl^rt  tm 

lam  due  for  principa],  interest  and  costs,  on  foot  of  it :— that  a  receiver  not,  on  the  pe« 

tition  of  ano- 
ther judgment 
oreditor,  order  the  proceeding  in  the  first  matter  to  be  revived,  and  the  receiver  appointed 
therein  to  be  extended  to  the  second  matter ;  but  will  order  that  the  receiver  already 
af  pointed,  be  appelated  ia  the  matter  of  the  seoond  petition. 
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KENNY. 


1840.         had  been  appointed  in  the  first  matter  on  foot  of  a  jadgmenti  orer  the 

^1^^^^^^^'   lands  of  the  conosor :  that  the  conusor  had  afterwards  died^  leaving  the 

o'bribn       respondents  in  the  second  matter,  his  co-heiresses-at-law.     There  was 

no  privity  between  the  petitioner  in  the  second  matter^  and  the  parties  to 

the  first  matter.  The  receiver  still  continued  to  act,  notwithstanding  the 

abatement. 

The  prayer  of  the  petition  was  now  moved ;  and  it  was  argued  that 
the  language  of  the  5  &  6  IF.  4,  c.  55,  s.  32,  was  general,  and  authorised 
any  person  interested  in  the  proceeding^  in  the  matter  of  any  petitiooi 
to  move  to  revive  the  same ;  and  that  the  petitioner  in  the  second 
matter  was  interested  in  reviving  the  proceedings  in  the  first  matter,  in 
order  that  he  might  extend  the  receiver  appointed  therein  to  his  matter: — 


But  the  Court*  said  that  those  only  were  interested  in  the  proceed- 
ings in  the  matter,  within  the  meaning  of  the  act,  who  derived  their 
title  under  or  in  privity  with  the  parties  to  it :  and  they  gave  a  con- 
ditional order  to  appoint  the  receiver  in  the  first  matter  to  be  the  re- 
ceiver in  the  second  matter. 

*  Brady,  C.  6.,  and  Richards,  B. 


Nov.  14. 


A  simple  con- 
tract creditor, 
who  institates 
a  snit  for  the 
administration 
of  personal  as- 
sete,  and  seeks 
to  have  his 
costs  as  against 
judgment  and 
specialty  cre- 
ditors who  maj 
come  in  under 
the  decree, 
ought  to  shew 
that  a  suit  was 
necessary  for 
the  due  admi- 
nistration of 
the  assets,  and 

Sayment  of  his 
eht;  or  else 
that  hy  his  ex- 
ertions, he  has 
made  a  fund 
availahle, 
which  would 
otherwise  have 
been  lost. 


DRAKE,  Executor  of  L.  GANNON,  v.  FORDE,  Administrator  of 

J.  GANNON. 

Upon  the  final  hearing  of  this  cause,  it  appeared  that  the  bill  was  filed 
by  the  plaintiflP,  a  simple  contract  creditor  of  J.  Gannon,  for  the  admi- 
nistration of  his  assets,  which  were  stated  to  consist  of  personal  estate 
only.  J.  Gannon  died  intestate  on  the  27th  of  August  1837.  The 
defendant,  a  creditor,  obtained  administration  of  his  efiects  on  the  15th 
of  February  1838 ;  and  on  the  26th  of  the  same  month,  this  bill  was 
filed.  It  was  admitted  at  the  bar,  that  the  plaintiff  had  not,  previous 
to  the  institution  of  this  suit,  made  any  demand  on  the  defendant  for 
payment  of  his  debt.  By  his  answer  the  defendant  claimed  a  right  to 
retain  in  respect  of  a  simple  contract  debt  due  to  him ;  and  stated  that 
the  assets  were  insufficient  for  the  payment  of  the  debts,  and  that, 
therefore,  the  same  ought  to  be  administered  under  the  decree  of  the 
Court. 

A  decree  to  take  an  account  of  the  personal  estate  of  J.  Gannon  and 
of  his  debts  having  been  pronounced,  the  Remembrancer  reported  that 
the  personal  estate  consisted  of  timber  (which  was,  at  the  period  of  his 
decease,  growing  on  lands  of  which  he  was  tenant  for  life ;  but  whicbj 
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under  the  proTisions  of  the  timber  acts,  hig  personal  repreaentative  was 
entitled  to  cat),  household  famitare^  hay  and  potatoes  growing,  farming 
implements,  and  arrears  of  rent  doe  to  him ;  of  the  valoe  of  aboat 
£1200 ;  the  whole  of  which,  with  the  exception  of  aboat  £150,  arrears 
of  rent,  had  been  got  in  by  the  defendant :  that  of  the  personal  estate 
10  got  in,  the  administrator  had  paid  £666  into  Coart  to  the  credit  of 
the  caoae ;  that  he  had  disbnrsed  £125,  and  retained  in  his  hands  a 
balance  of  £251.  That  the  intestate  was  indebted  to  the  defendant 
in  the  sam  of  £134^  and  to  the  plaintiff  in  the  sum  of  £724,  both  of 
which  debts  were  by  simple  contract ;  to  Patrick  Dillon  in  the  sam  of 
£550  upon  a  judgment ;  and  to  five  other  persons  in  varions  sams, 
sffloanting  in  the  whole  to  abont  £400,  by  simple  contract.  It  was 
not  denied  hot  that  Forde,  the  administrator,  was  perfectly  solvent. 


1840. 

Efuity  Exeh* 


Mr.  CoUim^  Q.  C,  Mr.  H.  Martley  and  Mr.  Hnghes,  for  the 
plaintiff. 

The  fond  is  deficient  to  pay  the  plaintiff  his  demand :  but  he  is 
entitled  to  be  paid  the  costs  of  the  suit  in  priority  to  all  other  claims 
on  it ;  LarkinM  v.  Paxion  (a) ;  Barker  y.  Wardei  (5).  This  is  a  snit 
for  the  administration  of  personal  assets,  in  which  the  plaintiff  has 
realised  the  fond,  and  is,  therefore,  entitled  to  his  costs  in  priority,  ac- 
cording to  the  opinions  attribnted  to  this  Coart  in  Graif  ▼•  Crawford  (c), 
sod  Tkornley,  Executor  of  Magmref  v.  Dundae  (df). 

The  Si^icUor- General f  and  Mr.  Monahon^  Q.  C,  for  the  defendant 
The  administrator  is  entitled  to  retain  the  debt  due  to  himself;  and 

to  his  costs  in  priority  to  the  plaintiff  s  right  to  the  costs  of  the  cause ; 

and  he  does  not  lose  that  right  by  paying  the  assets  into  Coort ;  Chi$» 

iumf.DewesXe)' 

Mr.  BemteU^  Q.  C,  and  Mr.  C  Andrews,  for  Dillon. 

In  this  case  all  the  assets  are  legal ;  and  this  Coort  will  administer 
them  as  they  wonld  be  administered  at  law.  The  judgment  creditor  is, 
therefore,  entitled  to  be  paid  his  demand  in  priority  to  all  the  other 
debts  which  have  been  proved.  Nor  does  this  case  come  within  the 
exception  to  the  general  rule  of  the  Court,  that  the  costs  are  to  be  paid  in 
the  same  priority  with  the  demand  of  the  party.  Here  there  was  no 
difficalty  in  administering  the  estate  at  law ;  the  administrator  is  con- 
feMedly  a  solvent  person ;  and  it  appears  that  the  funds  have  been 
realised  by  him  and  not  by  the  exertions  of  the  plaintiff.     There  is  no 

(a)  3  M.  &  K.  320.  {b)  2  M.  &  K.  818. 

(e)  Jo.<&  Ca.  in ;  S.  C.  1  Ir.  Eq.  R.  274. 
(d)  Jo.  &  Ca.  2  i  S.  C.  1  Ir.  Eq.  B.  26.  (e)  5  Ross.  29. 
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pretence  for  saying  that  these  are  salvage  costs ;  Gray  v,  Crawford  (a)  ; 
Thorniet/y  Executor  of  MaguirCy  t.  Durulas  (A) ;   Taylor  v.  Gorman  (c). 

Brady,  C.  B. 

We  do  not  see,  in  this  case,  any  reason  for  departing  from  the  ordinary 
rule  of  Court.  If  it  were  a  settled  role,  that  in  all  cases  a  creditor  filing 
a  bill  for  the  adminitstration  of  personal  assets  is,  as  a  matter  of  course, 
entitled  to  his  costs  oat  of  the  fund,  the  Court  must  abide  by  it ;  but 
we  do  not  find  that  such  a  rule  has  been  established.     On  the  contrary, 
in  Ch-ay  v.  Crawford  (rf),  I  find  Baron  Pennefather  expressing  him- 
self thus : — "  A  distinction  indeed  exists  with  respect  to  those  cases 
"  wherein  the  fund  consists  of  personalty,  which  is  scattered,  and  not 
"  tangible  in  its  nature.      In  such  cases,  a  puisne  creditor,  who  by  his 
<*  exertions  has  made  the  fund  available,  has  been  considered  as  a  sort  of 
^  salvage  creditor ;  and,  as  such,  has  been  held  entitled  to  his  costs,  with- 
**  out  reference  to  the  priority  of  his  demand  ;  but  beyond  that  I  conceive 
"  the  rule  does  not  extend."  There  a  plain  distinction  is  taken,  namely, 
that  where  the  fund  is  made  available  by  the  exertions  of  &  puisne  creditor, 
his  costs  are  in  the  nature  of  salvage  costs,  and  are  to  be  paid  in  priority: 
manifestly  implying  that  where  the  puisne  creditor  unnecessarily  in- 
stitutes the  suit,  it  is  not  of  course  to  give  him  his  costs.     Sir  A.  Hart 
also  appears  to  have  taken  the  same  view  of  the  subject;    for   in 
Bennett  v.    Going  (e)),    I   find   him   saying  : — **  The   usual   practice 
'*  now  certainly  is,  when  a  suit  has  been  fairly  instituted  for  the  admi- 
'*  nistration   of  assets,  that  the  first  payment,  after  the  payment  of  the 
**  costs  of  the   executor  who  has   not  disentitled   himself  to   costs,  is 
^*  to  be  the  payment  of  the  costs  incurred  by  the  plaintiff^  in  that  suit." 
That  is  quite  in  conformity  with  the  opinion   of  Baron  Pennefather 
in  Gray  v.  Crawford;  and  both  shew  that  there  is  a  discretion  vested 
in  the  Court  with  respect  to  this  matter.     That  being  the  case,  I  think 
it  would  neither  be  wise  or  prudent  in  the  Court  to  abandon  the  exercise 
of  that  discretion.     Were  we  to  establish  a  rule,  that  in  all  cases  the 
party  instituting  a  suit  for  the  administration  of  personal  assets,  was  to 
get  his  costs  in  priority  out  of  the  fund,  whether  it  was  forthcoming 
and  to  be  got  in  upon  asking  for  it,  or  not;  or  whether  the  plaintiff  had 
or  had  not  any  fair  prospect  of  its  ever  reaching  his  demand,  or  any  good 
reason  to  suppose,  that  unless  a  bill  were  filed,  it  would  be  lost, — it 
would  have  a  most  mischievous  effect.     If  we  have  a  discretion  upon 
the  subject,  and   I  think  we  have,  we  should  be  abandoning  a  most 
wholesome  jurisdiction,   were  we  to  lay  down   such   a  general  rule. 
Having  then   that  discretion,  I  think  that   we    shall  exercise  it  pro- 


(a;  Jo.  &  Ca.  174  ;  S.  C.  1  Ir.  Eq.  B.  274.     {b)  Jo.  &  Ca.  2  ;  S.  C.  1  Ir.  Eq.  R.  20. 
(c)  1  Dru.  &  W.  235.  («.)  (d)  1  Ir.  Eq.  Rep.  276.  (e)  1  Mol.  530. 
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perl  J  in  tliiss  case,  by  refusiog  the  plaintiff  *s  application.  The  personal 
estate  was  not  considerable ;  it  was  not  scattered  abroad,  nor  was  it 
difficult  to  get  in :  nevertheless,  we  find  that  the  suit  was  instituted 
seren  days  after  the  grant  of  the  letters  of  administration  to  the  de- 
fendant. 


1840. 
EqttUyExeh, 


Pexnbfather,  B. 

I  am  of  opinion  that  in  this  case  we  ought  not  to  give  the  plaintiff 
his  costs  in  priority.  It  does  not  appear  that  this  suit  was  necessary 
for  the  doe  administration  of  these  assets ;  or  that  it  can  be  considered 
that  they  have  been  so  realised  by  the  exertions  of  the  plaintiff,  as  that 
heooghtto  be  held  to  be  a  salvage  creditor.  What  has  been  said  by  the 
lat«  Chief  Baron,  in  Gray  v.  Crawford^  is  well  worth  attending  to  ;— 
that  it  is  desirable  that  the  person  instituting  the  suit,  should  have  an 
interest  in  husbanding  the  fund ;  that  when  he  files  his  bill,  he  ought 
to  have  a  reasonable  expectation  of  getting  something  himself  from  the 
food.  It  appears  to  me  that  the  rule  may  fairly  be  stated  to  be,  that  a 
ample  contract  creditor,  who  institutes  a  suit  for  the  administration  of 
personal  assets,  and  seeks  to  have  his  costs  as  against  judgment  and 
ipecialty  creditors  who  may  come  in  under  the  decree,  ought  to  make  a 
case  for  it  by  his  bill,  and  shew  that  a  suit  was  necessary  for  the  due 
idministratioii  of  the  assets; — from  their  being  complicated  and  difficult 
to  ascertain,  from  a  multiplicity  of  demands  on  the  estate  or  other 
caiues.  If  the  plaintiff  can  shew  snch  a  case,  or  that  by  his  exertions 
property  has  been  made  available  which  would  otherwise  probably 
bare  been  lost,  he  will  be  entitled  to  his  costs.  But  there  is  no  general 
rale  in  this  Court,  that  a  simple  contract  creditor  filing  a  bill  for  the 
admioistration  of  personal  assets,  shall  have  his  costs  as  against  judg- 
ment or  specialty  creditors.  I  admit  that  the  cases  decided  by  Sir  C. 
Pepys,  M.  R.,  do  apparently  contravene  the  position,  that  any  discre- 
tion upon  the  matter  rests  with  the  Court;  I  say,  apparently, — ^for  the 
reports  do  not  put  us  in  possession  of  the  grounds  of  those  determina- 
tions. We,  however,  have  not  any  snch  rule  in  this  Court ;  and  it 
appears  to  me  that  a  simple  contract  creditor,  who  seeks  to  get  the  costs 
of  a  loit  instituted  by  him  to  the  prejudice  of  a  judgment  creditor,  is 
boand  to  shew  that  his  suit  was  necessary  for  the  due  administration  of 
the  assets,  and  payment  of  his  debt ;  or  else,  that  by  his  exertions 
against  a  defaulting  executor  or  administrator,  he  has  made  a  fund 
arailable  which  would  otherwise  have  been  lost.  We  ought  not  to  lay 
down  a  rule  which  would  hold  out  an  inducement  to  the  filing  of  several 
bilk  against  an  executor  or  administrator,  by  offering,  as  a  premium  to 
tbe  creditor  who  should  first  obtain  a  decree,  the  payment  of  his  costs, 

at  aQ  events,  out  of  the  fund.     In  the  present  case,  the  bill  was  filed 

viiboat  any  necessity  for  it,  or  any  advantage  from  it  to  the  fund ;  and 
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before  reasonable  time  was  given  to  the  administrator  to  collect  and 
ascertain^ the  property. 

Foster,  B. 

I  am  also  of  the  same  opinion.  I  consider  that  such  a  role  as  that 
contended  for,  would,  if  established,  hold  out  an  inducement  to  the 
institntioii  of  suits,  in  which  the  only  object  would  be  the  recovery  of 
^the  plaintiff's  costs. 

R1CHARD89  B. 

I  fully  concur  in  the  order  the  Court  is  about  to  pronounce ;  which, 
in  my  opinion,  does  not  at  all  conflict  with  the  cases  that  have  been 
decided  by  Lord  Cottonham,  when  Master  of  the  Rolls.  I  am  sure  that 
Lord  Cottonham  never  intonded  to  lay  down  this  principle;  that  a 
simple  contract  creditor  who  files  a  bill  for  the  administration  of  assets, 
is  in  every  case  entitled  to  the  costs  of  the  suit.  It  would  be  absurd  to 
imagine  that  any  Judge  of  a  Court  of  Equity  intonded  to  lay  down 
such  a  principle.  Costs  are  always  in  the  discretion  of  the  Court,  and 
are  to  be  given  or  withheld  as  the  Court,  upon  the  hearing,  sees  that 
the  suit  has  been  instituted  properly  or  improperly.  Now,  no  person 
can  suppose,  that  in  a  plain  case  in  which  the  assets^may  be  administered 
without  the  intervention  of  a  Court  of  Equity,  it  is  the  privilege  of 
any  creditor  needlessly  to  involve  the  funds  in  the  awful  expense  of  an 
equity  suit.  I  am  disposed  to  concur  in  what  I  understand  to  be  the 
true  principle  to  be  extracted  from  the  cases  decided  by  Lord  Cotton- 
ham ; — that  if  a  suit  be  properly  and  necessarily  instituted  by  a  simple 
contract  creditor  for  the  administration  of  personal  assets,  he  shall  get 
his  costs  in  priority  of  the  demand  of  any  other  party  in  the  cause ; 
for  his  costs  in  such  a  ca»e  would,  in  my  opinion,  be  incidental  to  the 
administration  of  the  assets ;  and  I  would  not  draw  any  distinction  be- 
tween a  suit  so  instituted  by  him,  for  the  administration  of  personal 
assets,  and  a  suit  for  a  similar  purpose  institntod  by  a  judgment  creditor 
or  any  other  person, — supposing  that  in  each  case  the  suit  was  properly 
instituted,  and  that  thereby  the  assets  of  the  debtor  were  brought  into 
Court,  and  there  administored.  In  the  present  case,  if  I  were  satisfied 
that  the  suit  was  instituted  properly  and  bond  Jide^  I  would  be  of  opi- 
nion that  the  plaintiff  was  entitled  to  the  costs  of  it,  and  that  be  was 
so  entitled  in  the  first  instance ;  but  it  appears  to  me  that  the  suit  was 
not  bond  fide  I  that  it  was  one  which  ought  never  to  have  been  insti- 
tuted, and  that  this  is  a  case  in  which  the  Court  ought  to  discounte- 
nance such  wanton  and  speculative  litigation.  The  assets  were  inconsi- 
derable, and  no  difiicnity  existod  as  to  their  distribution.  There  was 
but  one  judgment  debt,  which  was  the  first  demand  to  be  paid ;  there 
was  then  the  debt  due  to  the  personal  representative  to  be  retained— 
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and  the  residue  of  the  auetg  to  be  distriboted  rateaUy  amongst  a  few         1840. 

simple  contract  creditors :  nevertheless  the  plaintifT,  without  making  any     Bp^Etnh. 

demand  on  the  administrator — within  six  months  after  the  death  of  the 

iotestatey  and  ten  days  after  the  grant  of  administration,  files  this  bill. 

If  a  Court  of  Equity  was  constrained  to  give  the  plaintiff  his  costs, 

noder  such  circumstances,  it  would  be,  in  my  opinion,  a  public  nuisance, 

and  ought  to  be  abolished  by  act  of  Parliament. 


ADAIR,        PeHtioner. 
JOHNSON,  RupondenL 


Nov.  27. 


This  was  a  petition  under  the  1  &  2  VicL  c.  109,  s.  16.      It  stated  a  The  ReffiBtrar 

certificate  of  tithe  composition  made  for  the  parish  of  Donegor,  in  the  ?J  ^^^  p^^r 

diocese  of  Connor  and  county  of  Antrim,  whereby  the  Commissioners  Officer  to 

certified  that  the  tme  and  just  composition  for  all  tithes  within  the  ^the    certifi- 

parish  was  £765.  1  Os.  9d. ;  of  which  the  sum  of  £S93.  7s.  lOld.  was   <^f ^  ^^  >P- 

,         ,  ,  ,         *  plotment,  pur* 

payable  to  the  Rector  and  Vicar,  in  the  proportions  therein  specified,    saant  to  an  or- 
OQt  of  that  part  of  the  parish  not  included  in  the  Grange  of  Nilteen ;   ^H  ^^^  ^"^ 
and  the  sum  of  £372.  2s.  10^  was   payable  oat  of  the  6rang«  of   y^ct.  o.  109,  f. 
Nilteen.     The  petition  then  set  forth  a  daim  on  behalf  of  the  owners 
and  occupiers  of  Nilteen,  to  be  exempted  from  the  payment  of  tithes 
by  reason  of  the  non-payment  thereof  for  the  period  mentioned  in  the 
I  &  2  VicL  c  109,  s.  18 ;  and  it  prayed  that  the  Grange  of  Nilteen 
might  be  declared  to  be  tithe  free ;  and  that  the  certificate  and  applot- 
ment  might  be  amended  accordingly. 

The  Court  referred  it  to  the  Remembrancer  to  inqaire  and  report 
whether  the  Grange  of  Nilteen  was  tithe  free ;  and  in  the  event  of  his 
80  reporting,  declared  that  it  was  tithe  free ;  and  ordered  the  certificate 
and  applotment  to  be  amended  by  the  proper  Officer,  accordingly. 

By  his  report,  the  Remembrancer  found  that  Nilteen  was  at  the  time 
of  the  composition,  tithe  free,  and  not  subject  to  or  rightfully  charge- 
able with  tithe  composition,  and  not  now  liable  to  tithe  composition. 

The  petitioner  then  applied  to  the  Registrar  of  the  diocese  of  Connor, 
to  amend  the  certificate  and  applotment  pursuant  to  the  order  of  the 
Court ;  but  the  latter  declined,  saying  that  it  did  not  appear  that  he  was 
the  proper  Officer  to  amend  the  same.' 

Mr.  Gilmare^  Q.  C,  for  the  petitioner,  now  mo?ed  the  Court  that  the 
Registrar  of  the  diocese  of  Down  and  Connor  do  amend  the  certificate  of 
the  composition  of  the  parish  of  Donegor,  and  the  applotment  book 
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thereof,  by  expunging;  tfa«refroni  such  parts  tbereof  u  reUte  to  tbe 
Grange  of  Nilteeo. 

Upon  tbe  former  occasion,  when  the  order  of  reference  was  made 
(7th  Febroary  1810),  it  appeared  that  the  amount  of  tbe  composition 
certified  to  be  payable  ont  of  Nilteen  did  not  form  part  of  the  sum 
ascertained,  upon  the  average  of  tbe  preceding  seven  years,  to  b«  pay- 
able by  the  parish  of  Donegor  in  general. 

Richards,  B.,*  granted  tbe  application  in  execution  of  the  former 
order  of  the  Tth  of  February  1840. 


KNOXr.OBRIEN. 


Mr.  Keller  for  tbe  defendant  mored  tbat  tbe  proceedings  in  this  suic 
be  stayed  undl  the  pluntiff  give  security  for  costs :  npon  an  affidavit 
which  stated,  that  in  the  bill  the  plaintiflf  was  desGrii>ed  as  "  of  tbe  city 
"of  Cork;"  and  that  the  defendant  had, after  msny  inquiries,  lately  as- 
certained that  the  plaintiff  was  then,  and  bad  been  for  foar  years  pre- 
vionsiy,  resident  in  tbe  United  States  of  America ;  and  bad  no  residence 
in  Ireland. 

Richards,  B.* 

Tbe  defendant  it  clearly  entitled  to  the  order,  npon  that  state  of  bete; 
and  if  hia  notice  goes  to  that  extent,  1  think  be  is  also  entitled  to  bare 
the  costs  of  this  motion  paid  him  by  the  attorney  fur  the  plaintiff.  Tbe 
attorney  had  no  right  to  describe  the  plaintiff  as  of  the  city  of  Cork, 
when  for  the  four  years  preceding,  he  was  resident  in  America ;  which 
he  must  have  been  aware  of. 
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R.  MANDERS  r.  E.  MANDERS  and  others.  1840. 

Equity  Ejtch . 

SIKES,  AssigneeofB.  MANDERS  v.  R.  MANDERS,  E.  MANDERS     ^^^^H;^ 

and  others. 

Mr.  Malby,  for  the  plaintiflp  in  the  second  cause,  moved  that  publication  If  the  plaintiff 

of  the  depositions  taken  in  the  first  cause  be  respited  until  one  fortnight  ^^^^^  have  not 

after  the  defendants  in  the  second  cause  should  have  filed  a  full  ansveer  ^^^^  ^^^^7  ?^ 

Mcnet,  it  IB  al- 
to the  plaintiff 's  bill  in  the  second  cause.  most  of  coarse 

E.  Manders,  being  entitled  to  a  lot  of  ground,  on  which  he  had  built  ^cluon'ln^the 

several  houses,  in  1824  applied  to  R.  Manders,  his  brother-in-law,  for  original  cause, 

a  loan  of  JC2000,  to  be  secured  by  a  mortgage  of  the  houses.     To  this  may  bebntone 

R.  Manders  consented,  on  condition  that  E.  Manders  would  settle  the  "?™?J^**^?°lu 

and  that  both 

equity  of  redemption  on  himself,  his  wife,  and  family ;  which  he  ac-  causes  may  be 

cordingly  did  by  deed  bearing  equal  date  with  the  mortgage,  and  thereby  ^^^^      ^^^' 
reserved  a  life  estate  to  himself.     This  life  estate  he  in  1817  mortgaged        Publication 

to  R.  Manders  to  secure  a  further  sum  of  £1300;  and  in  1828  he  sold  ^.^^^^  respited 

his  equity  of  redemption  therein  to  R.  Manders  for  £400.     He  was  ^^^^  *«lf.  "J- 

,       ^  .  ,  ,  swersputinby 

shortly  afterwards  discharged  as  an  insolvent.     R.  Manders  went  into  the  defendants 

the  receipt  of  the  rents  of  the  mortgaged  premises  (except  one  house  in  ^"^ ^^  f  ^J^l^X 
which  E.  Manders  and  his  family  resided),  and  so  continued  until  1838,  the  sole  plain- 
when  the  latter  was  again  discharged  as  an  insolvent ;  and  the  plaintiff  gjQ^i  cause 
in  the  cross-suit  was,  in  December  1839,  appointed  his  assignee.     Pre-  was  ready  to 

me  nis  an8^»er 

vions  to  that  appointment  the  bill  in  the  first  cause  was  filed  against  E.  at  once,   and 

Manders,  his  wife  and  children,  and  the  trustees  of  their  settlement,  to  ^^  the'^ot^^r 

foreclose  the  mortgage  for  £2000,  and  for  a  sale ;  and  it  prayed  that  defendants    to 

answer  *  the 

after  payment  of  the  mortgage,  the  surplus  money  of  the  sale  might  be  plaintiff  in  the 

brought  into  Court  to  be  secured  for  the  uses  of  the  settlement  of  cross-cause un- 

°  dertakmg    to 

lo£^.  proceed   with 

On  the  31st  of  January  1840,  the  plaintiff  in  the  original  cause  filed  f^cg^t^ir  aS- 

a  supplemental  bill,  to  bring  the  assignee  of  the  insolvent  before  the  swers. 
Court :  it  was  answered  by  him  on  the  1st  of  May  1840  ;  and  on  the  23rd 
of  July  184i0,  the  cross-bill  was  filed  against  the  plaintiff  and  the  defend- 
ants in  the  original  suit,  to  set  aside  the  settlement  of  1824  as  fraud- 
ulent and  void  against  creditors.  No  process  had  been  obtained 
against  the  defendants  in  the  cross-suit ;  nor  could  it  have  been  obtained, 
the  defendants  having  entered  the  ordinary  rule  for  time  to  answer. 
Issue  was  joined  in  the  original  cause  on  the  3l8t  of  July  1840. 

Mr.  Brewster  Q.  C,  and  Mr.  Dickson^  for  the  plaintiffs  in  the  original 
cause.  R. Manders  is  ready  to  file  his  answer  forthwith ;  and  he  should  not 
be  delayed  in  his  suit  until  the  insolvent  puts  in  his  answer  to  the  cross- 
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1840. 

EptUyExeh. 

MANDBRS 

V. 
MANDERS. 


bill.  It  is  not  of  coarse  to  respite  pablication  in  a  case  like  the  present, 
where  the  plaintiff  in  the  cross  cause  has  not  obtained  process  against 
the  defendants.* 

RiCHARDSi  B.f 

Unless  the  plaintiff  in  the  cross-caose  has  been  guilty  of  laches^  it  is 
almost  of  course  that  there  should  be  but  one  examination,  and  that 
both  causes  should  be  beard  together.  But  I  will  not  pronounce  an 
order  which  would  have  the  effect  of  absolutely  respiting  the  publication 
of  the  depositions  in  the  original  cause  until  the  insolvent  answers  the 
cross-bill ;  but  will  limit  it  to  the  time  within  which  he  may  be  compelled 
to  answer.  The  order  I  shall  make  is,  to  respite  publication  in  the  ori- 
ginal cause  until  one  fortnight  after  the  ^veral  defendants  in  the  cross- 
cause  shall  have  answered  the  cross-bill;  the  plaintiff  in  the  cross- 
cause  undertaking  to  proceed  with  effect  to  enforce  such  answers ;  and 
if  he  shall  delay  in  proceeding  to  enforce  such  answers,  let  the  plainti£F 
in  the  original  cause  be  at  liberty  to  apply  to  disofaaige  this  order. 


See  Cooke  t.  BroomAead,  16  Ves.  133 ;  Aylett  t.  Easy,  3  Ves.  »en.  336. 

i  Solus. 


Nov.  37,  38. 

&m^,thatUie 
Court  has  not 
jurwdictioD, 
under  the  1 W. 
4,  c.  47,  8.11, 
to   order     the 
Bemembran- 
cer  to  execute 
the  deed  of 
conyeyance  in 
the  name  of  a 
minor   defend- 
ant. 


TOMB  V.  ORR. 

Mr.  Joy,  for  the  plaintiff,  moved  the  prayer  of  the  petition : — ^that 
the  Remembrancer  do  execute  the  deed  of  conveyance  to  the  purchaser 
of  the  lands  sold  under  the  decree  in  this  cause  in  the  name  of  the  minor 
defendants. 

The  suit  was  instituted  to  foreclose  a  mortgage,  and  for  a  sale.  The 
defendants  were  the  real  and  personal  representatives  of  the  mortgagor, 
and  his  devisees,  who  were  infants  of  ages  varying  from  six  to  eighteen 
years.  The  petition  was  presented  under  the  1  fF.  4,  c  47|  s.  1 1.  In 
support  of  the  application,  Janes  v.  Ham  (a)  was  referred  to. 


Richards,  B.,t 

Doubted  whether  the  Court  had  jurisdiction  to  order  their  Officer  to 
execute  the  conveyance  in  the  name  of  the  minors,  and  deferred  making 
any  rule  until  he  had  consulted  the  other  members  of  the  Court.  On 
the  following  day,  he  directed  that  the  order  pronounced  in  Jones  y. 
Ham  should  be  followed  in  this  case. 


(a)  Post^  p.  65. 


t  Solns. 
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1837. 
JONES  V.  HAM.  A^22. 

May  li). 

Mr.  Brewster,  Q.  C^  for  the  plaintiff,  moTed  the  prayer  of  the  petition  A  petition  an- 
in  this  case,  which  was,  that  the  minor  defendants  might  be  ordered  to  4^*^^  3^  ^n' 
execQte  the  deed  of  conveyance  of  the  lands  sold  onder  the  decree,  to   shoold  state 

,  ,  ^  the  age  of  the 

the  parcbaser.*  minor. 

The  bill  was  filed  to  foreclose  a  mortgage.     The  defendants  were  ^^^jl^'^^^ 

the  heir  and  personal  representative  of  the  mortgagor,  and  his  devisees.  47,  s.  10,  ap* 

The  application  was,  that  the  minors  shoold  respectively  execute  the  ^'^totedT  bc- 

deed  praprid  manu.  fore  the  pass- 

The  proper  mode  of  bringing  this  matter  before  the  Court  is  by  peti-       An  infant 

tion.    Anonymous  (a)  ;Prytharel  v.  IIavard{b),    The  10th  section  of  J*J^^^^  *^; 

the  1  FF.  4,  c.  47,  takes  from  the  infant  defendant  the  privilege  of  tion  of  the 

having  the  parol  demar ;  and,  therefore,  of  a  day  being  given  to  him  by  ^^^q  q/^' 

the  decree  to  shew  canse  against  it :  Powys  v.  Mansfield  (c).     Accord-  landsi  decreed 

ingly,  no  day  has  been  g^ven  by  the  decree  in  this  case  to  the  infants  foreclomire 

to  shew  canse  ainunst  it : — ^bat  it  is  absolute  in  the  first  instance.—*   ?"V  ^"  ^^' 

°  dered  to  exe- 

[R1CHARD8,  B.    The  11th  section  applies  to  suits  which  have  been  cnte  the  oon- 

aiready  instituted.    The  10th  section  does  not  do  so  expressly ;  and  in  Ig^^i^^ 

this  case,  the  bill  was  filed  before  the  act  was  passed.]— -That  was  also  Xhe  decree  did 

the  case  in  Powys  v.  MansfiekL  The  10th  section  relates  to  suits  which  aay  to  shew 

shall  be  commenced  or  prosecuted.      If  it  shonld  be  held  that  the   canse  against 

,  ,11  It,  on  his  corn- 

defendants,  the  minors,  ought  to  have  a  day  given  tnem  by  the  decree   ing  of  age. 

to  shew  cause  against  it,  it  will  deprive  the  plaintiff  of  the  benefit 

intended  to  be  conferred  on  him  by  the  11th  section ;  for  in  such  a  case, 

the  minor  could  not  be  called  on  to  execute  the  conveyance  until  the 

time  to  shew  cause  against  the  decree  had  expired. — [Richards,  B. 

That  consideration,  I  think,  gives  a  construction  to  the  10th  section, 

which  would  otherwise  be  ambiguous  — Foster,  B.     How  old  are  the 

infants  ?]*-That  does  not  appear  by  the  petition  ;  but  it  is  stated  that 

the  youngest  of  them  is  about  seven  or  eight  years  of  age.-^[PENNB« 

ther,  B.     The  age  of  the  minors  ought  to  be  stated  in  the  petition  ; 

for  the  infiint  is  to  convey  in  such  manner  as  the  Court  shall  direct.] r« 

The  petition  shall  be  amended  in  that  respect. 

The  order  pronounced  by  the  Court  was-— 

Let  the  defendants  Paul  R.  Ham,  Patricia  Ham,  Bridget  Ham, 

(a)  1  Y.&C.76.  (b)  6  Sim.  9. 

(c)  6  Sim.  637. 
•  Vide  1  W,  4,  c.  47,  s.  11. 
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1837.  and  Mary  Ham,  minors,  execute  the  deed  of  conveyance  to  the 

EquHy  Ejtch,  purchaser  as  adnlts.* 


*  Pmoyt  T.  Matufield  has  been  OTerraled  by  Price  v.  Carver ^  3  M.  &  C.  157,  in 
wbicb  Lord  CottenBam,  C,  held  that  a  decree  of  farecUmare  against  an  infant  must 
g{ye  him  a  day  to  shew  cause  against  it,  alter  be  attains  twenty-one,  notwitbatanding 
the  1  W.  4,  o.  47,  s.  10,  11.  In  Schoelfield  ▼.  Heafield,  7  Sim.  069,  wbicb  was  a  salt 
instituted  by  an  equitable  mortgagee  by  deposit  of  tide  deeds,  against  the  infant  heir 
of  the  depositor,  for  a  sale  of  the  estate,  the  lands  were  decreed  to  be  sold ;  it  appear- 
ing to  the  Court  thai  a  sale  was  more  beneficial  to  the  in/ant  than  a/orecl&ture :  and  die 
Vice-Chanoellor,  after  hating  consulted  the  Lord  Chancellor,  ruled  that  in  that 
case  the  infant  heir  ought  not  to  be  allowed  a  day  to  shew  cause  against  the 
decree,  on  coming  of  age:  and  afterwards,  upon  a  petition  being  presented  for 
the  purpose,  directed  the  infant  heir  to  conyey  the  estate  (which  had  been  sold 
under  the  decree)  to  the  purchaser.  8  Sim.  470.  But  the  reasons  upon  which  the 
Court  held  that  a  day  to  shew  cause  ought  not  in  that  case  be  given  to  the 
infant  heir,  are  not  set  forth  in  the  report,  and  may  be  conjectured  to  have  existed 
in  the  peculiar  circumstances  of  the  case :  for  the  general  rule  is,  that  whenever  a 
conyeyance  of  an  estate  is  decreed  to  be  made  by  an  infant,  there  he  shall  have 
a  day  to  shew  cause  against  the  decree;  Sheffield  y.  Duchess  of  Buckingham,  1 
West,  084,  and  in  Price  y.  Carver,  Lord  Cottenham  says,  '^  All  cases  of  foreclosure 
'*  and  partition,  and  all  others  in  which  a  conyeyance  is  required  from  an  heir,  except 
"  those  in  which  the ^»iio/  would  demur  at  law,  are  cases  in  which  a  day  is  given:  but 
'^  the /Mfio/  does  not  demur.  0/all  such  eases  the  statute  takes  no  notieey  and  affifrdt  no 
'^  remedjf/or  them,  except  that,  by  the  11th  section,  it  enables  tiie  Court  to  take  from 
"  the  in&nt  the  legal  estate  of  the  property  decreed  to  be  sold  for  the  payment  of  dehts, 
'^  but  for  that  purpose  only."  It  would  therefore  appear  to  be  as  yet  undetermined, 
whether  a  decree  of  foreclosure  and  sale  in  Ireland,  or  a  decree  for  the  sale  of  die 
estate  of  an  in&nt,  should  give  a  day  to  him  to  shew  cause  against  it,  when  of  age :  and 
if  so,  how  far  the  Court  has  jurisdiction  under  the  1 1th  section  to  order  an  infant  to 
conyey  an  estate  sold  under  a  decree  containing  such  a  reseryation. 
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Id  the  matter  of  JOHN  HENRY,  a  Bankropft.  1840. 

Ez  parte  CR0S8FIELD.  Chancery. 

(In  Chaneery.)  ^<w.  26. 

Tou  was  a  petition  presented  by  Messrs.  Crossfield  and  Co.,  praying  A  trader  exe- 

tbat  diey  might  be  declared  equitable  mortgagees  of  certun  premises  ^|^  of™real 

■entioDed  in  the  petition,  subject  to  a  prior  mortgage  to  Messrs*  John-  estate,  with  a 

ton  and  Co.;  and  that  the  surplus  of  the  produce  of  the  sale  of  the  daoae^dde- 

moflgaged  premises,  after  payment  of  the  debt  due  to  Messrs.  Johnson  P^^  ^1^^ 

tad  Co.,  might  be  applied  in  payment  of  the  sum  due  to  petitioners ;  mortgagee. 

sad  for  a  reference  to  the  Commissioner  of  Bankrupt  to  ascertain  the  q^endyac- 

anioont.  eepts  a  bill 

The  petition  stated  the  following  facts  i —  putiw,  ^nd 

On  the  5th  June  1839,  the  bankrupt  executed  a  mortgage  of  certain  ^^  unable 

to  pay  the  bill 
premises  in  Cavan  to  Messrs.  Johnson  and  Co.,  for  securing  the  debt   when  at  mata- 

thea  due  to  them,  and  any  further  advances  which  they  m^ht  make,  not  ^^^^j^  ^ 
exceeding  £2000  and  interest ;  and  |U;  the  same  time  deposited  with   say  that  It 
them  the  title  deeds  of  the  mortgaged  premises.  o^^  ^f^^  l^^o. 

In  September  1839,  the  bankrupt  applied  to  petitioners,  who  were   ^^^  ^  the 
then  unacquainted  with  him,  to  sell  him  goods  upon  credit,  and  was   mises,  andSiat 
iatrodoeed  to  them  by  Messrs.  Johnson,  who  recommended  him  to  pe-    ^^^^^^x;|i 
tioners  as  being  independent  of  his  trade,  and  possessed  of  considerable   deeds  out  of 
leasehold  property.  ^  ^"SSi" 

Upon  the  strength  of  that  recommendation,  petitioners  gave  goods  to   ^^^^  the  bill  is 
the  bankrupt,   and  drew  a  bill  on  him  for  the  amount  (£322.  Ids.)  at   mor^agees 
three  months  from  the  2nd  of  September,  which  he  accepted,  and  made  ^^^^^^ 
payable  at  the  house  of  Messrs.  Johnson  and  Co.,  in  London ;  and  at  their  assent  to 
the  same  time  the  bankrupt  gave  petitioners  to  understand  that  Messrs.   menf*^^^^^ 
Johnson  and  Co.  had  the  mortgage,  and  would  see  the  bill  paid.  that  the  draw- 

On  the  31st  of  November  1839,  the  bankrupt,  being  unable  to  take  up   tied  to  an  eqni- 
the  bill,   wrote  to   Messrs.  Johnson  to  take  up  "  the  Liverpool  bill  ^^^*  ^^^' 
'payable  at  their  house  on  the    5th   December,    and    charge    his 
''Mcuritiee  with  iL**     The  bill  drawn  by  petitioners  was  the  only  bill 
of  the  bankrupt  payable  at  the  house  of  Messrs.  Johnson  and  Co. 
on  that  day,  and  was  not  paid  when  it  became  due.     On  the  10th 
December   1832,  the  bankrupt,  in  reply  to  the  protest  of  his  bill, 
which  petitioners  had  sent  to    him,    wrote    to  them,    stating  that 
when  the  bill  became  due  he  wrote  to  Messrs.  Johnson  and  Co.  to 
diarge  hb  securities  with  the  amount,  that  their  account  was  about 
£360,  and  asking  them  to  renew  his  bill,  which  he  stated  was  perfectly 
secQfe  **  in  as  much  as  the  gentlemen  who  introduced  me  to  yon  have 
**  the  securities  in  their  own  hands,  out  of  which  I  will  not  take  them 
"  naiil  your  bill  is  honorably  pmd."     In  his  letter  to  petitioners,  the 
baakrapi  enclosed  a  letter  to  Messrs  Johnson  and  Co.  (which  he  directed 
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1840.        petitioners  to  forward),  in  wliich  he  adverted  to  his  preTioixs  letter  to 

^^^!^^'       them  of  the  Slst  of  November,  and  requested  them  to  write  to  peti- 

£x  PARTE     tioners  on  receipt  of  his  letter,  and  inform  them  that  they  (Messrs. 

CKOSSFiELD.   Johnson  and  Co.)  held  his  securities  until  petitioners  were  paid,  and 

stated  that  he  had  written  to  petitioners  to  acquaint  them  that  he  had 
lodged  a  security  with  them  Messrs.  Johnson  and  Co. 

The  bankrlipt's  letter  was  forwarded  to  Messrs.  Johnson  and  Co.  by 
petitioners,  who,  on  the  22nd  of  December  1839,  received  a  letter  in 
reply  from  them,  stating  that  the  mortgaged  premises  were  worth  more 
than  their  lien,  and  that  they  would  be  happy  to  act  upon  their  in- 
structions, and  hold  the  mortgaged  premises  until  the  debt  due  by  the 
bankrupt  to  petitioners  was  paid ;  and  upon  the  futh  of  these  represent 
tations,  and  upon  the  security  of  the  mortgaged  premises,  petitioners 
were  induced  to  give  time  to  the  bankrupt  and  to  take  a  renewed  bill 
for  £200  of  the  sum  due,  which  however  was  not  paid. 

On  the  27th  of  February  184>0,  the  bankrupt  wrote  to  petitioner!, 
stating  that  theiV  account  was  perfectly  safe,  and  that  in  case  he  had 
DO  cash  after  settling  with  the  Messrs.  Johnson,  and  ''  lifting  his  title 
'*  deeds  from  them,  he  did  not  see  any  reason  why  he  would  not  hand 
**  them  over  to  petitioners ;"  and  subsequently  the  bankrupt  sent  to 
petitioners  a  rental  of  the  mortgaged  premises. 

On  the  28th  of  May  1840,  a  commission  of  bankrupt  was  issued 
against  Henry,  founded  on  an  act  of  bankruptcy  committed  early  in 
May,  under  which  he  was  duly  found  a  bankrupt,  and  Messrs.  Johnson 
and  Co.  were  about  to  proceed  to  a  sale  of  the  mortgaged  premises. 

Mr.  Blake  Q.  C,  with  whom  was  Mr.  J.  D.  Fiizfferald,  now  moved 
the  matter  of  petition. 

When  a  daim  of  an  equitable  mortgage  is  set  up,  the  Court  will 
decide  the  question  in  the  first  instance,  without  sending  it  to  the  Com- 
missioners as  formerly.  Ex  parte  Smith  (a).  In  order  to  constitute  an 
equitable  mortgage,  an  actual  deposit  of  deeds  is  not  necessary,  Ex 
parte  Jones  (b).  An  agreement  between  the  holder  of  bills  and  the 
acceptor,  that  the  bills  should  be  paid  out  of  the  proceeds  of  property, 
of  winch  the  deeds  were  then  in  the  hands  of  a  solicitor  for  sale,  to 
which  the  solicitor  was  a  party,  was  held  to  create  an  eqmtable  mort- 
gage^ Ex  parte  GremhiU{c). 

Mr.  LUtoHt  Q.  C,  for  the  assignee. — The  original  dealing  here  was 
in  September  1839,  the  alleged  mortgage  in  December.  An  equitable 
mortgage  must  be  created  when  the  money  is  first  advanced,  and  here 

(«)  1  Dea.  &  Ch.  441.  (b)  4  Dea.  &  Ch.  750. 

(c)  3  Dea.  &  Ch.  334. 
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the  original  dealing  was  merely  upon  a  personal  secarity :  nothing  was 
saad  of  a  mortgage  of  any  kind ;  it  was  not  until  the  bill  was  dishonored 
that  any  agreement  is  alleged  to  have  been  made  for  a  mortgage.  Even 
then,  the  letters  amodnt  merely  to  a  direction  to  Messrs.  Johnson  and 
Co.  to  pay  the  amount  of  the  bill,  and  add  it  to  their  debt,  which  they 
did  not  act  upon.  In  Ex  parte  WhUhead^a)^  Lord  Eldon  held,  that 
where  deeds  were  deposited  with  one  man,  as  a  security  for  money  ad- 
vanced by  him,  and  an  agreement  was  made,  that  they  should  be  a 
security  in  his  hands  for  money  advanced  by  a  third  person,  that  third 
person  was  not  entitled  to  an  equitable  mortgage ;  and  at  the  same?  time 
expressed  his  disapprobation  of  the  doctrine  generally. 


1840. 

Chancery* 

EX  PARTB 
CROSSFIBLD. 


The  Lord  Chancellor. 

The  case  which  has  been  cited  from  19  Veae^f  by  Mr.  LUtotij  does 
not  appear  to  me  to  be  applicable  to  the  facts  of  the  present.  If  Lord 
Eldon  had  decided  that  in  such  a  case  as  the  present,  no  equitable  mort- 
g^e  existed,  I  should  feel  myself  bound  by  his  authority  and  refuse 
the  application.  But  he  does  not  appear  to  me  to  have  decided  any 
sndi  thing.  He  expresses  his  disapprobation  of  the  doctrine  of  equita- 
ble mortgages  generally,  but  that  doctrine  is  now  too  well  settled  to  be 
shaken,  and  I  have  only  to  decide  whether  it  is  applicable  to  the  present 
case.  Now,  here  there  is  an  actual  deposit  of  the  title  deeds,  so  that 
the  observations  of  Lord  Eldon  which  have  i>een  read  by  Mr.  Litton 
have  no  application.  In  the  case  in  Vesey  there  was  no  stipulation  as 
to  future  advances,  while  he^e  there  is  a  borrowing  clause,  charging  the 
mortgaged  premises  with  any  sums  afterwards  advanced,  to  the  extent 
of  £2000.  It  is  quite  true  that  it  is  not  in  the  power  of  the  mortgagee 
hj  any  act  of  his  own  merely,  to  become  a  trustee  for  third  parties,  but 
this  is  not  a  dealing  with  the  mortgagee  merely.  This  is  a  dealing  in 
which  the  bankrupt,  the  creditors,  and  the  mortgagee  are  all  parties, 
and  that  case  does  not  decide  that  when  all  the  parties  interested  agree 
that  an  equitable  mortgage  shall  be  created,  that  such  an  agreement  is 
not  valid :  such  an  agreement  I  think  exists  in  the  present  case,  and  I 
must  therefore  declare  that  the  petitioners  here  are  entitled  to  an  equi- 
table mortgage  for  the  amount  of  their  debt.  If  the  assignee  desire  an 
inquiry  as  to  the  facts  I  shall  give  it  to  him,  but  it  will  be  at  the  peril 
of  costs. 

(a)l9  Ve8.2l5. 
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^7-|?Ao"'  DILLON  r.  CRUISE. 


I 

Wliere  s  trust 


iT  crwited  by  '^^^  ''^  *  ^^^^  ^V  a  jndgment  creditor  of  Joiseph  Crnise,  the  testator 
will  for  the  in  the  pleadings  naiqed,  on  behalf  of  himself  and  all  other  creditors,  to 
^l^^^ihe        ''^^  ^^®  amoant  of  his  judgment.     Joseph  Craise,  on  the  drd  of 

rightof  ajudgr  October  1814,  execoted  a  bond,  with  warrant  of  attorney  for  confessinir 
meDt  creditor    ,  ^  jo 

to  the  benefit  judgment  thereon,  in  the  penal  sum  of  £200,  conditioned  for  the  pay- 

not^^^^V'  ""^"^  ^^  ^^^  ^^  interest  on  the  30th  October  1818,  to  a  person  of 
thtt  40tih  sec.  the  name  of  William  Clyne ;  and  being  seised  of  certain  freehold  lands, 
^.4^0.27.  P^^  ^^  which  was  subject  to  a  mortgage  to  Mrs.  Henrietta  Maria 
Martley,  and  being  entitled  to  considerable  personal  property,  by  his 
will  bearing  date  the  17th  of  Janoary  1816,  dnly  execoted  and  attested 
for  passing  freehold  estates,  ^  devised  and  bequeathed  to  his  wife  EUea* 
^*  nor,  and  his  sons,  Francis,  John,  and  Joseph,  and  to  his  daughters 
**  Bridget  and  Frances,  and  their  heirs,  executors  and  administrators,  all 
**  his  property,  freehold  and  chattel,  to  be  divided,  share  and  share  alike 
**  between  them,  subject,  however,  to  the  payment  of  his  just  debts, 
*<  which  he  directed  to  be  paid  in  the  first  instance;  and  directed  that  his 
**  personal  property  should  be  divided  in  like  manner  between  his  wife 
'*  and  children  after  payment  of  his  debts ;"  and  appointed  James  Mnl- 
laniff,  Richard  Rategan  and  Thoman  Brennan  executors.  The  testator 
died  shortly  after,  without  having  revoked  or  altered  his  wiU,  which  was 
proved  by  Thomas  Brennan,  one  of  the  executors  named  therein,  alone, 
the  rest  having  declined  to  act.  Shortly  after  the  death  of  the  testator, 
judgment  was  entered  as  of  Hilary  Term  1816,  upon  the  bond  and 
warrant. 

On  the  27th  March  1816,  Brennan,  who  had  alone  proved  the  will, 
filed  a  bill  for  the  administration  of  the  testator's  estate,  against  the 
mortgagee,  against  the  devisees,  and  his  two  executors  who  had  re- 
nounced, praying  that  the  creditors  of  the  testator  might  be  restrained 
from  proceeding  at  law  or  in  equity,  and  might  come  in  and  prove 
their  debts  in  that  cause ;  that  he  might  be  at  liberty  to  redeem  the 
mortgage ;  and  for  an  account  of  the  personal  estate  of  the  testator, 
and  of  his  debts,  legacies,  and  funeral  expenses :  and  that  the  deficiency 
of  the  personal  estate  for  payment  of  the  debts  and  funeral  expenses 
might  be  decreed  a  charge  on  the  real  estate ;  and  that  a  competent 
part  thereof  might  be  sold,  and  the  trusts  of  the  will  carried  into  exe- 
cution ;  and  that  a  receiver  might  be  appointed  to  receive  the  rents  of 
the  real  estate. 

On  the  16th  of  August  1816,  a  receiver  was  appointed  over  the  real 
estate,  and  the  same  person  was  directed  to  collect  the  outstanding 
personal  estate.  No  further  proceedings  were  taken  in  that  cause, — 
and  on  the  1st  November  1817,  Mrs.  Martley,  the  mortgagee  of  part  of 
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the  freehold  eetate,  filed  her  bill  to  foreclose  the  mortgage,  and  a 
decree  toaocoant  was  pronounced  in  that  cause,  on  the  20th  November 
1826 ;  and  by  an  order  made  on  the  same  day,  the  receiver  was  ex- 
tended to  the  mortgagee's  canse. 

On  the  12th  December  1826,  a  consent  Was  entered  into  in  both 
camsesy  by  which  it  was  agreed  that  the  costs  theretofore  incurred  in 
Brennan's  canse  should  be  taxed,  and  the  amount  proved  in  the  mort- 
gagee's cause,  and  all  further  proceedings  in  that  cause  stayed  ;  and  that 
'the  arrear  of  interest  then  due  upon  the  mortgage  should  be  discharged, 
and  that  the  receiver  should  keep  down  the  accruing  interest  on  the  mort- 
gage. On  the  19th  January  1838,  a  final  deeree  for  a  sale  was  pro- 
nounced in  the  foreclosure  suit,  in  pursuance  of  which  the  mortgaged 
premises  were  sold,  and  the  surplus  of  the  purchase-money,  after  pay- 
ment of  the  mortgage,  and  of  prior  incumbrances,  continued  in  Court 
when  the  plaintiff's  bill  was  filed, — and  the  receiver  continued  in  posses- 
aion  of  the  property  not  included  in  the  mortgage  up  to  the  hearing  of  the 
present  cause. 

The  original  connsee  of  the  judgment  of  1816  having  died,  the  plaintiff 
in  this  canse  purchased  the  judgment  from  his  executor  for  a  sum  of 
£186.  19s.,  as  he  alleged,  and  having  obtained  an  assignment  of  it  from 
the  executor  on  the  1st  of  November  1839,  filed  his  bill  against  the 
devisees  of  the  real  estate,  and  the  executor  of  Joseph  Cruise,  in  April 
1840,  praying  that  an  account  might  be  taken  of  the  sum  due  on  foot 
of  the  judgment,  and  also  of  the  personal  estate  of  the  testator,  and  of 
hia  debts  and  funeral  expenses,  and  that  in  case  the  personal  estate 
abouid  not  be  available,  or  should  be  insufficient  for  plaintiff's  demand, 
then  that  the  same  might  be  declared  to  be  a  charge  on  the  real  and 
freehold  estates  of  the  testator,  and  the  same,  or  a  competent  part  thereof, 
might  be  sold,  and  that,  if  necessary,  the  trusts  of  the  said  testator  s 
will  might  be  carried  into  execution ;  and  that  the  surplus  produce  of 
the  sale  of  the  mortgaged  premises,  in  bank,  might  be  impounded  and 
transferred  to  the  credit  of  the  plaintiff's  cause. 

The  executor  by  his  answer  admitted  the  validity  of  the  plaintiff's 
claim,  but  the  devisees  insisted  that  as  no  payment  had  been  made  on 
account  either  of  principal  or  interest,  or  no  acknowledgment  in  writing 
griven  within  twenty  years  next  before  the  filing  of  the  bill,  the  plaintiff 
was  barred  by  the  recent  statute  of  limitations,  9  &  4  FF.  4,  c  27. 
They  also  alleged  that  the  plaintiff  had  purchased  the  judgment  for  a 
trifling  sum  of  money,  for  the  purpose  of  instituting  a  suit. 

On  the  28rd  June  1840,  the  plaintiff  obtained  an  order  at  the  Rolls, 
Impounding  the  surplus  produce  of  the  sale  in  Martky  v.  CruUe^  to 
abide  the  decree  in  this  canse,  without  prejudice  to  the  rights  of  the 
parties.  It  appeared  by  the  evidence  that  the  sum  actually  paid  for 
the  judgment  was  £80.  No  evidence  was  given  of  any  payment  or 
acknowledgment  in  writing  since  the  death  of  the  testator. 
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Mr.  W.  Brooke,  Q.  C.  Mr.  ColUns,  Q.  C,  and  Mr.  H.  G.  Hughes, 
ioT  the  plaintiff. 

The  plaintiff  comes  here  in  two  rights ;  first,  as  a  judgment  creditor ; 
second,  as  an  equitable  devisee  under  the  direction  in  the  testator's  will 
for  the  payment  of  his  debts,  the  trust  for  which  he  seeks  to  have 
carried  into  execution.  The  devisees  are  his  trustees,  and  take  the 
estate  for  the  payment  of  the  debts  and  pro  tanto  for  the  plaintiff.  In 
the  former  character  his  claim  may  he  barred  by  the  statute  of  limitations; 
but  in  the  latter  he  is  not  affected  by  it.  That  a  devise,  subject  to  the 
pa3rment  of  debts,  is  equivalent  to  an  express  trust  for  the  payment  of 
them,  appears  from  the  cases  respecting  the  obligation  of  a  purchaser  to 
see  to  the  application  of  the  purchase-money,  in  which  no  distinction 
is  taken  between  the  two ;  EUiot  v.  Merryman  (a) ;  Walker  v.  Small- 
wood  (b).  Lord  Camden's  judgment  in  the  latter  case  has  been  cited 
and  approved  of  by  Lord  Langdale,  M.  R.,  in  a  recent  case  ;  S/kaw  v. 
Borrer  (c),  where  after  going  through  the  authorities,  in  his  judgment 
p.  576,  he  says,  "  It  seems  clear,  therefore,  that  a  charge  of  this  nature 
**  has  been  and  ought  to  be  treated  as  a  trust."  Lands  devised  subject 
to  the  payment  of  debts  have  been  always  held  to  be  equitable  assets ; 
Newton  v.  Bennei  (d) ;  and  in  the  cases  of  Hargrave  v.  Tindal,  and 
SUk  V.  Prime,  which  are  stated  in  the  note  to  that  case  in  pp.  136  and 
138,  it  was  held  that  an  estate  descending  to  the  heir  charged  with 
debts  was  equitable  assets.  In  Bolton  v.  Linda  green  (e),  Lord  Thur- 
low  held  that  a  devise  after  payment  of  debts  made  the  devised  estate 
equitable  assets ;  and  in  that  case  he  says,  "  a  charge  is  a  devise  pro 
<<  tantoJ*  In  BaUey  v.  Ekins  (f).  Lord  £ldon  held  that  a  mere  chai^ 
constituted  equitable  assets;  and  in  giving  judgment,  p.  322,  he  says, 
^  A  mere  charge  is  no  legal  interest,  it  is  not  a  devise  to  any  one, 
"but  a  declaration  of  intention  upon  which  Courts  of  Equity  will 
<^  &sten,  and  by  virtue  of  which  they  they  will  draw  out  of  the  mass 
**  going  to  the  heir  or  to  others,  that  quantum  of  interest  which 
^'will  be  sufficient  for  the  payment  of  the  debts."  In  Sheppard* 
V.  Lutwidge  (g),  the  same  doctrine  is  acted  npon  by  him,  and  he 
says  in  that  case,  that  Lord  Thurlow  rested  his  doctrine  upon 
the  heir  being  rendered  a  trustee  for  the  payment  of  the  debts. 
Where  such  a  trust  was  once  credited  it  was  held  that  the  creditor's  right 
against  the  real  estate  was  not  affected  by  length  of  time,  Hargrecn>es 
V.  MUchell(h);  and  Morse  v.  Langham  which  is  stated  in  the  judg- 
ment of  the  Master  of  the  Rolls,  in  Burke  v.  Jones  (t).  That  doctrine 
was  extended  in  Jones  v.  ScM  (k),  to  personal  property,  but  the  deci- 


(a)  3  Barnard,  78. 
(c)  1  Keen.  659. 
{e)  B.  C.  C.  93. 

(I)  2  Ves.  &  Be.  286. 


{6)  Amb.  676. 
(rf)  I  B.  C.  C.  134. 
(fi  7  Ves.  319. 
(/j)  6  Mad.  326. 
ik)  I  Ru8S.  Si  My. 
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•ion  wai  ravened  80  6r  at  the  pi^noiml  property  was  concerned^  leaving 
however  the  doetrine  so  fiir  as  it  applied  to  real  estate  ontooched  (a). 
That  doctrine  if  unaffected  hy  the  recent  atatate  of  limitationa  (b),  be- 
eaose  as  the  devisees  take  as  tmstees  for  the  plaintiff,  according  to  the 
preceding  anthorities,  his  right  as  a  eeUiH  que  trusis  is  not  within  the 
operation  of  the  act.    In  Fetgtu  v.  Oon  (c),  Lord  Redesdale  held  that 
the  right  of  a  creditor  to  take  advantage  of  a  trust  for  the  payment  of 
debts,  waa  not  affected  by  lapse  of  time,  notwithstanding  the  provisions 
of  the  8  G.  ly  a  4,  which  expressly  names  Courts  of  Equity,  and  limits 
the  time  within  which  the  creditor  shall  be  allowed  to  proceed  for  the 
recovery  of  his  debt.    In  the  case  of  KeUy  v.  KeUy  (d)^  the  Master 
of  the  Rolls  held,  that  the  existence  of  a  trust  preventeil  the  operation 
ef  the  recent  statote  of  limitations.    In  PAUippo  v.  Munning$  (e)»  Lord 
Cottenham  held,  that  when  an  executor  had  severed  from  the  testator's 
assets  the  amount  of  a  legacy  which  had  been  given  to  him  upon  certain 
tnutSi  the  right  of  the  legatee  to  make  him  account  for  it  was  not 
affected  by  the  40th  section  of  the  statute  of  limitations,  for  **  the  suit 
**inast  be  considered,  not  as  a  suit  for  a  legacy,  but  as  a  suit  to  eon»pel 
**a  party  to  account  for  a  breach  of  trust"  and  that  it  was  not  within 
the  terms  of  the  act.    Even  upon  the  construction  of  the  act  itself  the 
plaiotif  s  right  is  saved.  According  to  the  law  as  it  stood  at  the  time  when 
the  set  was  passed,  the  plaintiff  was,  in  oonsequence  of  the  trust  for  the 
payment  of  debts,  a  devisee  of  the  land  pro  tanio,  and  the  Ist  section, 
which  is  the  glossary  of  the  act,  defines  the  word  "  land*'  to  mean  any 
**e8tate  or  interest  in  land ;"  the  24th  section  limits  the  time  within  which 
a  suit  ahall  be  brought  to  recover  **  land  or  rant ;"  and  the  25th  section 
eieepts  out  of  that  limitation  the  case  in  which  *'land  or  rent"  shall  be 
held  apon  an  express  trust.   Now,  in  Salier  v.  Kavanagh  f/J,  it  was 
held,  that  a  charge  created  an  express  trust.    Brennan's  bill  prayed, 
that  the  trusts  of  the  will  might  be  carried  into  execution,  the  appoint* 
ment  of  a  receiver,  and  an  injunction  to  restrain  creditors  from  pro- 
oeediog  for  the  recovery  of  their  debts ;  it  was  a  suit  therefore  instituted 
for  the  benefit  of  the  creditors,  and  the  Court,  by  appointing  a  receiver 
over  both  the  real  estate  and  the  personal  property,  took  upon  itself 
the  execution  of  the  trusts.   If  the  personalty  were  wasted  it  must  have 
been  by  the  receiver,  because  the  order  appointing  him  is  still  in  force. 
The  executor  states  in  his  answer  that  the  personalty  was  small,  and 
that  he  is  ready  to  account,  and  that  he  requested  the  creditor  to 
wait  until  a  fond  was  realised  in  the  mortgage  cause.    That  mort- 
gage was   prior  to  the  plaintiff's  judgment,  and  by  the  extension 
of  the  receiver  to  the  mortgagee's  cause  in  November  1826,    the 
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hands  of  the  creditors  were  tied  np.    The  rents  of  the  mortgaged 
prembes  hare  been  ever  since  applied  in  discharge  of  that  mortgage ; 
it  has  been  paid  oflF,  and  there  is  a  fund  Court  produced  by  the  sale. 
The  devisees  were  parties  to  both  causes,  and  the  orders  for  the  appoint- 
ment and  for  the  extension  of  the  receiver  were  made  on  their  consent 
The  judgment  creditor  could  not  have  proved  in  either  of  these  causes, 
because  no  decree  was  made  in  Brennan's  cause,  and  the  decree  in  the 
mortgagee's  cause  only  directed  an  account  of  prior  and  contempora- 
neous incumbrances.     If  an  order  had  been  made  in  Brennan's  caase, 
expressly  restraining  creditors  from  proceeding,  could  it  be  contended 
that  they  would  be  barred  by  the  statute  ?  and  yet  there  is  no  provision 
in  the  statute  for  such  a  case,  so  that  it  must  be  admitted  that  there  are 
cases  in  which  this  Court  can  g^ve  relief  after  the  lapse  of  20  years, 
besides  those  expressly  provided  for.    The  appointment  of  a  receiver 
over  the  testator's  property  was  tantamount  to  such  an  injunction,  because 
the  creditor  could  not  have  proceeded  without  incurring  a  contempt  of 
this  Court     If  the  testator  had  devised  in  trust  to  sell  and  divide 
the  produce  among  children,   could  it  be  contended  that    after  20 
years  the  children  were  barred  ?     If  he  had  charged  it  with  a  certain 
sum,  and  that  the  trustee  went  into  possession,  could  it  be  contended 
that  after  20  years  the  trustee  could  not  be  made  account  ?  and  yet 
neither  of  these  cases  is  within  the  express  saving  of  the  25th  section. 
The  act  was  not  intended  to  interfere  with  the  ordinary  jurisdictioa 
of  Courts  of  Equity.    There  must  be  express  words  in  a  statute  to  take 
away  the  jurisdiction  of  the  superior  Courts.     The  act  was  intended  to 
regulate  proceedings  between  debtor  and  creditor,  and  not  between  trus- 
tee and  ceshny  que  trust.  Suppose  a  mortgagee  in  fee  devises  upon  express 
trusts,  that  the  devisee  remains  in  possession  upwards  of  20  years  without 
account,  could  that  interfere  with  the  rights  of  the  cesiujf  que  trust  of  the 
mortage  money  ?   If  there  were  a  devise  to  a  trustee  upon  an  express 
trust  for  the  payment  of  debts,  and  the  trustee  entered  and  renutined  in 
possession  upwards  of  20  years,  could  he  set  up  that  as  a  defence  ?  If  a 
judgment  were  assigned  to  a  trustee,  would  the  40th  section  make  him 
owner  after  SO  years  ?    The  case  of  C  Kelly  v.  Bodkin  (a),  decrees 
that  a  bill  filed  by  one  creditor  on  behalf  himself  and  others,  saves  the 
rights  of  those  who  may  come  in  under  the  decree  in  that  cause,  al- 
though 20  years  have  elapsed  without  payment  or  acknowledgment  in 
writing.  ^ 


Mr.  Worreny  Q.  C,  Mr.  KeaHnge,  Q.  C,  Mr.  Monahan^  Q.  C,  Mr. 
Dolphin  and  Mr.  Brereton  for  the  defendants. 

This  case  comes  before  the  Court  divested  of  merits,  on  the  part  of 
the  plaintiff,  for  he  is  an  adventurer  in  the  field  of  litigation,  who  has 
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parehased  this  jodgmenl  for  a  small  sum,  in  the  bopes  of  getting  a 
decree  for  a  large  amount.    The  qaestion,  whether  the  debt  is  barred, 
comes  before  the  Conrt  for  the  first  time.     The  object  of  the  statute 
was  the  dearing-of  estates  from  old  incumbrances  after  the  lapse  of  20 
years,  and  except  where  there  is  an  express  saving,  the  provisions  of 
it  apply  to  every  case,  Berrington  v.  EvaiM  (a).    A  judgment  creditor 
IB  not  affected  by  any  section  until  the  40th.  The  first  section  expressly 
specifies  the  meaning  to  be  applied  to  the  words  *^  land  or  rent ;"  and 
the  words  '*  whether  freehold  or  chattel,"  in  that  definition  shew  clearly 
that  it  was  intended  to  indnde  only  what  was  capable  of  being  the 
subject  of  tenure,  and  could  not  apply  to  a  judgment  or  charge.    The 
21lh  section  limits  the  time  within  which  a  suit  is  to  be  brought  for  the 
recovery  of  land  or  rent;  the  25tb  and  26th  sections  except  out  of  the 
24th,  cases  where  land  or  rent  is  held  upon  an  express  trust,  and  cases  of 
concealed  fraud ;  and  the  28th  section  authorises  Courts  of  Equity  to  refuse 
relief,  even  in  cases  where  the  statutable  period  had  not  elapsed  ;  but 
there  is  no  provision  enabling  them  to  give  relief  where  it  has  elapsed. 
These  sections  are  all  conversant  with  **  land  or  rent,"  as  defined  in  the 
1st  section ;  and  all  the  sections  down  to  the  10th  section  deal  with 
^  hmd  or  rent"  exdosively.  In  the  40th  section,  the  act  deals  with  charges 
on  land,  and  limits  the  time  within  which  they  are  to  be  recovered^  to  20 
years.    The  words  of  that  section  are  negative — **  no  action  or  suit 
shall  be  brought" — and  the  plaintiff  must  bring  himself  within  one  of  the 
three  dasses  of  exception  in  that  section.     The  42nd  section  is  analo- 
gous to  the  40th,  dealing  with  arrears  of  rent  and  interest ;  and  the 
Court  decided,  in  Bume  v.  Robinson  (b),  that  the  25th  section  did  not 
apply  to  a  caoe  within  the  42nd  section.     Now,  it  would  be  easier  to 
bring  the  42d  section  within  the  25th,  than  the  40th,  because  rent 
is  within  the  terms  of  the  definition  in  the  1st  section ;  whereas  it  would 
be  hard  to  bring  a  judgment  within  that  definition.     The  words 
"  present  right"  in  the  40th  section  refer,  not  to  the  ability  of  the  debtor 
to  pay  the  debt,  but  to  an  ability  on  the  part  of  the  creditor  to  give  a 
good  discharge  for  the  money,  if  received.  The  42nd  section  contains  an 
express  exception  of  the  case  where  a  prior  creditor  is  in  possession ; 
shewing  that  the  legislature  thought  such  a  case  would  otherwise  have 
been  included  within  the  limit  of  six  years.  The  24th  section  extends  to 
Courts  of  £quity  the  bar  which  the  2nd  section  had  created  to  legal 
rights ;  and  the  exception  of  the  25th  only  applies  to  cases  which,  but 
for  that  exception,  would  have  been  within  that  bar.     We  do  not  dis- 
pute the  authority  of  the  cases  cited  on'  the  other  side  respecting  a 
charge  of  debts  being  equivdent  to  a  trust ;  but  the  bill  here  does  not 
pray  the  recovery  of  lands  or  rent,  but  the  recovery  of  an  incumbrance. 
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and  chat  the  debt  da«  Co  pluinCiff  may  be  paid.  The  25th  section  deals 
with  siuta  for  the  reeorery  of  **  land  or  rent/'  and  the  iOth  section  with 
snitt  for  the  recorery  of  incnmbranoMt-— diBtinet  temediet  are  provided : 
and  in  Doe  v.  WilUame  {a\  that  distinction  is  taken  by  Littledale,  J. 
The  48nd  seeCion  expressly  provides  an  exception  to  the  limitation  ss 
to  the  amount  of  interest  to  be  recorered  by  those  who  establish  their 
title  to  the  eorpmsf  but  in  the  sections  which  limit  the  time  for  reoo* 
vering  the  corpm  itself,  there  is  no  snch  exception.  As  to  the  argd- 
ment  that  the  jurisdiction  of  the  Conrt  is  not  taken  away,  the  cases 
cited  were  decided  before  the  passing  of  the  act.  Tlie  saying  claase^ 
providing  for  cases  of  eiq>ress  tmsti  in  the  ^t&ih  section*  shews  that  the 
legislature  intended  to  control  GonrCs  of  Equity,  and  thoqght  thaC, 
without  that  saving,  the  act  would  inciode  all  cases.  The  exception  of 
cases  of  disabilities  applies  only  where  the  principal  is  sought  to  be 
recovered.  The  proviso  enabling  Courts  of  Equity  to  refose  rdief, 
extends  to  all  cases ;  the  proviso  extending  the  cases  in  which  relief  is 
given,  is  confined  to  those  expressly  specified.  In  England,  the  CourCs 
of  Law  have  found  it  necessary  to  give  a  wider  construction  to  the 
statute  than  they  were  at  first  disposed ;  JatMi  v.  SaUer  (b) ;  As  to 
the  case  of  Kellp  ▼•  Kdiy  (c),  there  had  been  a  decree  to  carry  the 
trusts  of  tlie  will  into  execution  before  the  act ;  and  his  Honor,  in  the 
concluding  passage  of  hb  judgment  (d),  says,  **  It  is  to  be  rememberedi 
'<  that  the  decree  in  this  cause  directs  that  the  will  of  Hubert  Kelly  be 
''  carried  into  execution ;  and  that  for  such  purpose  his  real  eeute  hat 
^  been  sold.  The  purchase-money  is  now  in  Court,  and  the  present 
*'  proceeding  is  to  enforce  one  of  the  trusts  so  decreed  to  be  executed, 
**  and  for  the  purpose  of  which  the  sale  has  taken  place."  Of  the  two 
cases  on  which  the  Master  of  the  Rolls  rested  his  judgment  in  that  case, 
one,  Jones  v.  SooU  («),  was  decided  before  the  passing  of  the  act,  and  was 
reversed  afterwardsi  upon  appeal.  The  other,  Pkilijspo  s.Mtmnmgs  (fjt 
was  decided  on  the  ground  that  it  was  a  suit  to  make  a  trustee  acoooDt 
for  the  breach  of  an  express  trust,  and  not  a  suit  to  raise  the  amount 
out  of  the  testator's  property.  The  fund  had  been  allocated  there  to 
the  payment  of  the  legacy ;  and  in  KeUy  v.  Kelly ^  it  had  been  allocated  to 
the  payment  of  the  debts.  Besides,  the  40th  section  only  refers  to  l^pades 
charged  on  land,  and  not  to  legacies  payable  merely  out  of  personalty. 
Now,  a  legacy  is  always  a  charge  on  land,  by  virtue  of  an  express  trust 
appearing  on  the  face  of  the  will;  and  this  absurdity  will  follow,  that  where 
there  is  an  implied  trust,  as  in  the  case  of  a  general  charge  of  debts,  the 
case  is  not  within  the  operation  of  the  statute ;  but  where  there  is  aa 
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nprett  tnttt  created,  as  miwt  be  in  every  ease  of  a  legacy  charged 
OB  land,  tlie  party  will  be  barred  at  the  end  of  twenty  years ;  either 
duty  or  the  Coort  matt  decide  that  a  legacy  charged  on  land  is  not 
within  the  40th  section.  The  case  of  JPfrgus  ▼•  Gore  (a)  is  no  antho- 
rity  npoB  the  present  act  The  S  O.l  merely  barred  the  proceeding 
spoa  foot  of  the  debt ;  and  the  2ttd  section  gives  a  pica  of  payment  in 
itatt  for  the  recovery  of  a  debt  doe  by  bill»  bond,  flfcc.,  referring  to 
proeesdings  opon  the  jodgflnent*  This  act  is  conversant  with  the  title 
to  knd,  and  the  limitation  of  actions  and  snits  for  the  recovery  of  land,  or 
Boney  charged  on  land.  The  40th  sectioQi  after  ennmerating  mortgage, 
jodlgsMBt,  and  lien,  adds,  '<  or  otherwise  charged  upon  or  payable  out  of 
''say  land  ;**  expressly  providing  for  a  case  like  the  present,  and  it 
nfsn  czpreasly  to  proceedings  in  Eqntty.  The  general  construction 
to  be  given  to  statutes  of  limitation  is  laid  down  in  Scoii  v.  Jonei  (b). 
As  to  the  creditor's  hands  being  tied  np  here,  there  is  no  foondation  for 
that  ai]gument  He  eonld  not  have  been  restrained  from  soing  the 
smBBtor,  until  a  decree  was  obtained  in  Brennan's  case ;  Rush  v. 
AsCft  (e).  And  if  he  had  been  dissatisfied  with  the  mode  in  which  the 
fsads  were  administered  in  the  mortgi^  causey  he  might  have  filed  a 
biD  himaelf  for  redemption.  The  only  way  in  which  he  could  have 
isearred  a  contempt  of  the  Court  was»  by  interfering  with  the  receiver's 
psiwsMon.  If  he  had  proceeded  either  by  scire  fadas  or  by  bill,  the 
psadoMj  of  Brennan's  cause  would  have  been  no  answer.  Even  if  he 
withed  UKproceed  by  el^^  the  Court  would  have  given  him  leave  to 
bare  done  so,  if  the  possession  of  the  prior  creditor  had  been  fraudu- 
itat  Dero»  in  the  interval  that  has  elapsed  since  the  death  of  the 
tenator,  an  ample  personal  property  has  been  wasted.  The  executors* 
adaumon  of  the  debt  cannot  affect  us;  Putnam  T»Bate8(d)* 
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Mr.  Hs  G.  Hughes^  in  reply.-^It  is  admitted  on  the  other  side,  that 
if  the  jttrisdictien  exercised  in  the  case  of  Fergus  v.  Gore  has  not  been 
nperseded  or  abridged  by  the  recent  statute,  the  present  is  a  case  call- 
isg  for  its  exereise.  It  has  been  argued  on  the  other  sidoi  that  the  40th 
Mctien  of  that  act  is  the  only  one  that  can  possibly  refer  to  judgments. 
Now,  assuming  this  to  be  so,  that  section  refers  to  judgments  simply, 
ud  to  earns  of  money  charged  opon  land.  Now,  the  demand  of  the 
plaiatiff  here  is  not  merely  a  judgment,  or  a  sum  of  money  charged 
spoB  land,  but  it  is  a  judgement  charged  upon  land,  charged  by  the  act 
of  the  debtor,  to  be  carried  into  effect  by  the  decree  of  this  Coort  declar- 
ing it  to  be  sparge ;  whereas  the  judgment  spoken  of  in  that  section 
is  the  ordinary  judgment,  viewed  simply  as  it  stands  between  debtor 
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and  creditor,  which  b  not  per  m  a  cha^  npon  landi,  bat  which  reqnim 
the  act  of  the  party  and  the  decree  of  the  Court  to  make  it  a  charge  on 

The  8  &  1,  c  4>,  required  a  proceedingf  npon  the  judgment,  or  pay- 
ment of  intereat,  to  prevent  the  operation  of  the  atatuta  after  twenty 
yean.  In  Maddock  v.  Bond(a),  it  wa*  decided  that  a  promiie  to  pay 
was  not  lufficient  to  prevent  the  operation  of  that  act  at  law ;  bat  in 
BivTingttm  v,  ffBrien  (fi).  Lord  Mannera  aaid  he  doubted  that  that 
decision  extended  to  Conrta  of  Eqnity  ;  because,  he  said,  that  holding 
out  promises  to  pay  the  demand  until  the  debt  was  barred  by  the  statnte, 
was  a  fraud :  and  he  decreed  relief,  although  forty  years  had  elapsed. 
To  a  bill  for  the  discovery  of  fraud,  the  statute  of  limitations  canaot  be 
pleaded  ;  BieJineU  r.  Govgk  (c),  Ngr  does  length  of  time  ivrm  any 
bar  to  relief  agunst  fraud;  Pickering  t.  Lord  Stamford{d);  AUm 
V.  Gregory  (e).  As  between  trustee  and  eetttd  q»ie  tnut,  the  vtatnte  of 
limitations  never  applied :  all  the  catei  npoa  that  subject  are  collected 
Id  MaddocXi  Chanary  Practice  ff  J.  The  filing  of  a  bill  by  a  creditor,  on 
behalf  of  himself  and  others,  praveots  the  statute  from  running  agunit 
any  creditor*  who  come  tn  under  the  decree — Slemdaie  r.  Banii»' 
MR  (jif) — and  the  authority  of  that  case  is  recognised  and  supported  by 
the  recent  dedaioh  of  the  E^beqner  in  &Kelly  t.  Bodkin  (A).  Ber- 
rington  y.  Evant  was  decided  on  special  circumstances,  and  dedded,  not 
by  Lord  Lyndhnrtt,  as  alleged  on  the  other  side,  but  by  Lord  Abinger ; 
and  in  that  case  the  Chief  Baron  said,  that  he  waa  not  prepared  to  say 
whether,  under  other  oircnmstancet  than  those  under  which  the  case 
was  presented  to  him,  he  should  not  have  arxived  at  a  different  concla- 
sion.  The  authority  of  Courts  of  Equity  in  cases  of  tmst,  to  avoid 
the  previous  statutes  of  limitation,  hat  been  acknowledged ;  and 
the  case  of  Janet  ▼.  SeoU  (i),  which  underwent  conBiderablu  discostion 
before  the  Vice- Chancellor,  the  Chancellor,  and  the  House  of  Lords, 
must  have  drawn  the  attention  of  the  Legiilatare  to  the  propriety  of 
adopting  some  express  enactment,  if  it  was  their  intention  to  displace 
the  jurisdiction  which  had  theretofore  been  exercised  by  Courts  of 
Equity.  But  instead  of  adopting  auy  such  course,  the  L^ialatnre  hu 
not  used  any  other  words  to  bind  or  control  Conrta  of  Equity,  save 
those  used  in  the  act  of  G.  1,  on  which  die  case  <^Fergua  r.  Gore  was 
decided.  The  R^stry  Act,  the  6  Anne,  c  S,  binds  Courts  of  Equity; 
and  by  the  5th  section  of  that  act,  it  is  dedu«d,  that  unregistered  deeds 

(a)  Ir.  Term  Rep.  332.  (4>  1  B.  4  B.  178. 
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tliall  be  deemed  frandalent  and  roid  against  registered  deeds,  and  against 
creditoni  by  jodgment  or  reoogniiance ;  and  yet  Coorts  of  Equity  have 
inTariably  displaced  the  priority  given  by  the  statute,  where  the  con- 
scienoe  of  the  party  daiming  nnder  the  registered  deed  was  aflPected  by 
notice  of  an  unregistered  deed ;  and  Coorts  of  Equity  have  given 
priority  to  judgments  with  respect  to  registered  and  unregistered  deeds, 
according  to  the  inherent  jurisdiction  of  the  Court,  and  contrary  to  the 
priority  given,  or  affected  to  be  given  by  the  statute. 

The  Lord  Chancellor  on  this  day  delivered  the  following  judg- 
ment :— 

This  is  a  bill  filed  to  take  an  account  of  what  is  due  to  the  plaintiff  on 
foot  of  a  judgment  obtuned  against  Joseph  Cruise,  and  which  has  been 
saBigned  to  the  plaintiff.  To  this  bill  two  defences  have  been  set  up. 
The  first  is  grounded  upon  the  imputation  thrown  out  against  the  means 
by  which  the  plaintiff  has  acquired  this  right ;  and  the  second  rests  upon 
the  recent  statute  of  limitations. 

I  think  it  important  to  the  decision  of  this  case  to  consider  the  terms 
of  the  will  of  Joseph  Cruise,  the  conusor  of  this  judgment,  as  in  my 
opinion  they  afford  ground  for  deciding  this  case  without  entering  into 
the  question  of  the  construction  of  the  statute  of  Hmitations,  which 
has  been  so  much  discussed  in  the  argument.  He,  by  his  will  dated 
the  13th  of  July  1816,  directs  that  a  particular  chattel  should  be  applied 
in  satisiaGtion  of  a  debt  which  he  specifies,  but  which  it  is  unnecessary 
to  mention  particularly  here,  and  desires  his  executors  to  call  in  all 
debts  due  to  him,  and  all  other  property  of  his,  and  apply  the  produce 
in  discharge  of  his  debts.  He  devises  his  estates,  both  freehold  and 
chattel  to  hia  wife  Eleanoi',  his  three  sons  and  two  daughters,  to  be 
divided  between  them  after  payment  of  his  debts,  which  he  had  in  a 
previous  pari  of  his  will  directed  to  be  paid,  so  that  it  is  not  merely  a 
derise  subject  to  debts,  nor  a  devise  charged  with  debts — but  he  directs 
the  debts  to  be  paid  in  the  first  instance.  It  is  not  merely  the  ordinary 
esse  of  a  party  devising  his  property  subject  to  his  debts,  but  the  testator 
here  gives  precise  and  special  directions  with  respect  to  the  payment 
of  them,  and  devises  in  such  a  form,  as  to  impose  upon  the  devisees  the 
obligation  of  making  the  actual  payment  of  them  before  they  can  derive 
any  benefit  from  his  property.  It  has  been  admitted  by  the  counsel  for 
the  defendants,  that  this  is  an  express  trust  for  the  payment  of  debts 
within  the  meaning  of  the  authorities  upon  the  subject,  but  they  have 
contended  that  the  recent  statute  of  limitations  creates  a  bar. 

This  makes  it  material  to  consider  the  circumstances  nnder  which 
the  bill  is  filed.  The  testator,  J.  Cruise,  was  seized  of  the  equity  of 
redemption  of  lands,  which  were  the  subject  of  a  prior  mortgage  to  a 
Mrs.  Martley ;  and  on  the  3rd  October  1814,  he  executed  hb  bond,  with 

warrant  of  attorney  for  confessing  judgmenti  in  the  penal  sum  of  £200, 
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oonditionad  for  tbe  payment  of  £100,  with  interest,  in  foor  years  from 
the  date.  He  died  in  1816,  having  by  his  will  appointed  three  ezecoton, 
of  these  Thomas  Brennan  alone  acted ;  and  shortly  after  the  death  of  the 
testator  he  filed  a  bill  agunst  the  mortgagee,  against  his  two  oo-ezeootors, 
who  deelined  to  act,  and  against  the  six  devisees.  Two  of  the  defitees 
appeared  in  the  cause,  and  a  commission  of  rebellion  Issued  against 
those  iHio  had  not-— so  that  they  were  all  before  the  Court  either  actually, 
by  appearing,  or  constroetively,  by  permitting  a  eommission  of  rebellion 
to  issue  against  them.  Shortly  after  the  filing  of  the  bill,  a  consent  was 
entered  into  that  a  reoeiTor  should  be  appointed  o?er  tbe  real  and  per- 
sonal property  of  the  testator,  which  was  signed  by  the  two  devisees  wbo 
had  appeared ;  and  an  order  was  made,  founded  upon  that  consent,  on  the 
22ndof  July  18 16, that  a  receiver  should  be  appointed  over  the  real  estate, 
and  that  the  same  person  should  proceed  in  the  name  of  the  ezecatort, 
to  call  in  the  outstanding  personalty,  and  to  this  order  the  only  acting 
executor  was  a  party*  In  pursuance  of  this  order  the  receiver  was  ap- 
pointed, and  on  the  10th  of  August  1816y  the  usual  order  was  obtained 
that  the  tenants  on  the  testator's  estate  should  pay  the  rents  to  him. 

Matters  continued  in  this  state,  without  any  further  step  being  taken, 
until  the  I7th  of  November  1816,  when  the  mortgagee  filed  her  bill 
for  a  foredosure  of  the  mortgage^  and  an  application  was  made  by  her 
for  the  extension  of  the  receiver  to  the  cause.  That  application  was  at 
first  postponed,  at  the  desire  of  the  executor  and  Joseph  Cruise,  hot  it 
subsequently  came  on  to  be  heard ;  and  the  receiver  was  extended  to 
the  mortgagee's  suit ;  and  he  has  continued  in  receipt  of  the  rents  until 
the  mortgaged  premises  were  sold  under  the  decree  afterwards  pro- 
nounced. The  mortgage  cause  proceeded,  and  in  1838  the  osoai 
decree  for  a  sale  was  pronounced.  Under  that  decree  a  sale  has  been 
had,  the  mortgage  has  been  paid,  and  the  surplus  of  the  produce  of 
that  sale,  with  the  exception  of  £800  that  has  been  paid  to  a 
prior  creditor,  is  still  in  Court.  So  that  we  have  the  cause  con- 
tinning  up  to  the  pronouncing  of  the  decree  of  1838,  and  we  have  the 
surplus  of  the  fund  realised  in  that  cause  still  in  Cowt,  out  of  which 
the  pldntiff  seeks  to  be  paid  the  amount  of  his  judgment. 

During  the  entire  of  this  period,  from  the  extension  of  the  receiver 
until  the  sale,  the  estate  was  in  the  hands  of  a  prior  incumbrancer,  and 
the  judgment  creditor  could  not  take  any  proceeding  at  law,  l^ecaase 
the  conusor  of  the  judgment  at  the  time  when  it  was  acknowledged, 
was  entitled  to  an  equity  of  redemption  only,  and  he  could  not  have 
proceeded  in  eqnity  without  an  application  for  the  leave  of  this  Court; 
and  if  he  had  disturbed  the  possession  of  the  receiver,  he  wonld  have 
incurred  a  contempt  of  the  Court.  It  is  said  that  he  might  have  made 
such  an  application  ;  but  even  if  he  had  done  so,  he  could  have  reaped  no 
fruit  by  it  until  the  prior  mortgagee  was  paid,  and  a  fund  realised  which 
he  could  render  available  for  the  payment  of  his  judgment ;  so  thai  here 
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we  have  the  person  whom  the  plaiDti£F  represents,  placed  in  such  a  sitn- 
atioo,  that  he  cannot  take  any  step  for  compelling  pajrment  of  his  debt, 
vithoot  incorring  costs  fruitlessly. 

In  sach  a  situation,  vrith  his  hands  thus  tied  up,  it  was  a  natural  thing 
for  him  to  try  and  procure  something  for  his  debt  by  assigning  it  to  any 
one  willing  to  purchase^  and  he  accordingly  assigns  to  the  plaintiff.  In 
that  I  cannot  see  any  thing  objectionable ;  he  could  not  make  the  judg- 
ment available  against  the  estate  of  his  debtor,  and  he  assigns  it  con- 
sequently for  less  than  the  amount  due.  It  is  said  that  the  plaintiff 
taking  an  aasignment  under  such  circumstances  is  guilty  of  champerty, 
or  at  least,  that  having  purchased  this  judgment  for  a  small  sum,  he  is 
not  in  the  same  situation  as  the  original  owner  of  it.  I  do  not  know 
what  injustice  there  is  in  a  party's  buying  up  a  judgement  for  a  smaller 
som  than  the  amount  due,  and  claiming  the  entire  from  the  estate  of  the 
debtor.  There  is  no  complaint  made  by  the  assignor,  that  he  has  been 
imposed  on  ;  and  in  the  absence  of  any  such  complaint  on  his  part,  I  am 
Gslled  on  to  say,  that  there  is  such  demerit  in  the  party  purchasing  this 
debt,  as  to  deprive  him  of  dl  right  to  the  assistance  of  a  Court  of 
Equity  in  enforcing  payment  of  it  In  any  such  argument  I  could  not 
coDcor,  and  I  consider  the  case  as  if  the  original  conusee  were  the 
plaintiff. 

By  these  observations,  the  first  objection,  as  to  the  mode  in  which  the 
plaintiff  procured  the  assignment,  is  disposed  of.  But  besides  that  ob- 
jection, serious  questions  have  arisen  which  have  been  fully  and  ably 
aigaed,  and  which  are  undoubtedly  entitled  to  more  consideration. 

The  defence  which  has  been  principally  relied  on  is  the  statute  of 
limitations.  A  great  deal  of  argument  has  been  used  to  shew  that  this 
case  depends  solely  on  the  40th  section  of  the  statute,  and  that  that  sec« 
tion  must  be  taken  by  itself,  and  cannot  be  taken  in  connection  with,  or 
governed  by  the  25th.  Now  I  am  not  prepared  to  say  that  I  concur 
in  that  ai^oment,  or  to  decide  that  the  25th  section  does  not  qualify 
the  provisions  of  the  40th ;  the  view  which  I  take  of  this  case  renders 
it  unnecessary  for  me  to  ro&ke  any  decision  upon  it  in  the  present  in- 
stance. The  40th  section,  it  must  be  admitted,  standing  by  itself,  creates 
an  express  bar,  unless  some  proceeding  be  taken  within  twenty  yean  after 
the  ri|^t  of  the  party  has  accrued.  Supposing  that  it  is  so,  and  that 
that  section  is  not  to  be  construed  with  reference  to  the  25th,  it  is  not 
necessary  for  me  in  the  present  case  to  decide  what  is  the  exact  meaning 
of  the  words  '*  present  right,"  which  are  used  in  that  section — whether 
those  words  mean  suc6  a  right  as  the  party  could  render  effectual ;  nor 
am  1  called  on  to  decide  whether  the  disakiility  to  proceed  effectually, 
either  at  Law  or  in  Equity,  prevents  the  right  from  being  considered 
as  having  accrued,  within  the  meaning  of  that  section.  This  is  not  the 
case  of  a  prior  creditor  having  a  mere  incumbrance  on  the  estate  of  the 
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debtor,  leaving  the  estate  itself  in  him,  this  is  the  case  of  a  mortgage 
affecting  the  entire,  and  leaving  only  an  eqaity  of  redemption  in  tbe 
debtor.  But  whether  the  40th  section  is  to  receive  sach  a  constniction,  or 
whether  it  is  to  be  construed  with  reference  to  tbe  95th  section,  I  beg 
to  be  distinctly  anderstood  as  not  pronouncing  any  opinion.     I  think 
it  right  also  to  guard  myself  against  the  supposition,  that  in  Bume  v. 
JRMmon  I  decided  that  the  40th  section  is  not  governed  by  the  25th. 
In  that  case  I  decided  no  such  thing,  the  only  thing  I  decided,  or  in- 
tended to  decide,  was,  that  that  case  was  not  within  the  25th  section. 
There  the  right  to  the  principal  som  was  not  in  dispute ;  that  had  been 
established,  and  the  only  question  was  as  to  the  length  of  time  for 
which  tbe  plaintiff  was  to  have  an  account  of  interest;  and  I  decided 
that  there  was  no  exception  in  the  statute,  by  which  the  case  could  be 
taken  out  of  the  provisions  of  the  42nd  section.     Here  it  has  been 
argued,  that  even  if  the  plaintiff  should  succeed  in  establishing  his  right 
to  the  principal  sum,  he  cannot  recover  more  than  six  years'  interest, 
and  the  case  of  Bume  v.  Robinton  ban  been  relied  on  f(»r  that  purpose ; 
but  that  case  is  not  like  it,  for  the  42nd  section  contains  an  express 
provision  for  the  case  of  a  prior  creditor  in  possession,  and  such  a  case 
is  excepted  out  of  the  general  rule,  and  here  there  has  been  a  prior 
mortgagee  in  receipt  of  the  rents  until  the  sale  under  the  decree,  so  that 
on  that  part  of  the  case  I  should  feel  no  difficulty.     It  is  not,  however, 
necessary  to  decide  it  in  the  present  stage  of  the  cause,  nor  do  I  mean 
to  pronounce  any  decision  upon  it.    The  only  question  at  present  is 
the  right  of  the  plaintiff  to  the  principal ;  and  in  deciding  that,  it  be- 
comes unnecessary,  from  the  view  which  I  take  of  the  case,  to  pronounce 
any  judicial  opinion  as  to  the  construction  of  the  statute.     I  am  relieved 
from  that  necessity  by  the  decisions  which  have  been  made  both  before 
and  since  the  passing  of  the  statute.     The  case  of  Ferffui  v.  Gcrt 
appears  to  me  to  decide  the  present  question.     That  case  is  a  direct 
decision,  that  when  there  is  an  express  trust  for  the  payment  of  debts, 
the  right  of  the  creditor  to  take  the  benefit  of  that  trust  is  not  affected 
by  the  provisions  of  the  8   G.  1,  and  we  have,  therefore,   the  high 
authority  of  Lord  Redesdale  for  saying,  that  even  if  by  the  40th  section 
the  right  of  the  creditor  to  proceed,  either  at  law  or  in  equity,  for  the 
recovery  6f  his  debt,  were  expressly  taken  away,  his  right  to  take  the 
benefit  of  an  express  trust  would  Still  remain. 

The  effect  of  that  decision  has,  I  think,  been  misunderstood  in  the  course 
of  the  argument:  it  has  been  represented  as  proceeding  on  the  ground  that 
the  statute  merely  barred  the  remedy  for  the  debt,  and  left  the  equitable 
right  unaffected.  But  that  is  a  mistake,  the  8  G.  1,  was  as  much  binding 
on  Courts  of  Equity  in  its  terms  as  the  present  statute  of  limitations.  So 
that  in  that  case  we  have  it  laid  down,  that  the  ordinary  jurisdiction  of 
Courts  of  Equity  is  not  taken  away  by  a  statute  limiting  the  time 
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vHUn  vhich  a  party  ihould  proceed  for  the  recovery  of  bia  debt,  where 
M  express  trust  bas  been  created  for  the  payment  of  it  Noir,  bere  there 
ii  in  express  trast  for  the  payment  of  debts,  not  resting  merely  on 
dioie  esses  which  decide  that  a  derise  of  land  subject  to  the  payment 
of  debts,  or  a  devise  charged  with  the  payment  of  debts,  creates  an 
express  trust  in  the  consideration  of  a  Coort  of  Equity — but  here 
there  is  an  express  devise  upon  the  condition  of  paying  the  debts,  to 
psrties  who  are  to  take  no  benefit  from  that  devise  until  the  debts  are 
psid,  and  there  is  a  direction  to  have  the  property  applied  in  payment 
»f  those  debts  in  the  first  instance.     Under  these  circumstances,  I  feel 
apelf  bound  by  the  authority  of  Lord  Redesdale,  unless  a  distinction 
CM  be  drawn  between  the  8  Cr.  1,  and  the  recent  statute.    Such  a  dis- 
Usction  I  do  not  find,  and  I  do  not  feel  myself  bound  to  look  for  one ; 
kr  I  bave  the  express  authority  of  the  Master  of  the  Rolls  in  Keilp  v. 
£e%  tor  the  view  which  I  take  of  this  case.      In  that  ease  of  KeOjf  v. 
Keff^f  slthoqgh  there  were  other  circumstances,  yet  his  Honor  expressly 
Ibonds  bis  judgment  upon  the  principle,  that  the  ordinary  jurisdiction  of 
Courts  of  Equity  to  prevent  the  acts  of  the  Court  itself,  or  of  third 
penonsy  from  affecting  the  rights  of  others,  is  not  taken  away  by  the 
sUtote.    That  position  does  not  rest  merely  on  his  own  authority,  but 
08  the  authority  of  the  eases  cited  by  him  in  the  course  of  his  judg- 
■snt,  and  which  are,  in   my  opinion,  conclusive  upon  the  present 
qosflion.     The  firf^t  of  theee  is  Jonet  v.  Seott:  it  is  said  that  case  has 
heeo  overturned  on  appeal ;  bat  in  my  opinion  the  authority  of  it  upon 
the  present  question,  is  much  higher  than  if  the  ease  had  never  been 
brought  before  the  House  of  Lords.  The  Lords  reversed  Lord  Brougham's 
dedsion,  so  far  as  it  went  to  decide  that  a  trust  of  personalty  for  the 
payment  of  debts  was  not  affected  by  the  statute  of  limitations ;  but 
Id  doing  so  they  expressly  recognise  the  principle  that  such  a  trust, 
10  bras  regards  the  real  estate,  is  not  affected  by  the  statute  ;  and  so  far 
frtnn  the  authority  of  that  case  being  weakened,  so  far  as  it  bears  upon 
the  present  question,  by  the  reversal  of  Lord  Brougham's  decision,  it 
has,  in  my  opinion,  received  an  aditional  sanction.  Then  comes  Philippo 
T.  Mutmingt^  and  there  the  provisions  of  the  statute  were  relied  on  as 
a  bar  to  the  plaintiff's  equity,  bat  Lord  Cottenham  considered  the  case 
10  dear,  that  he  declined  to  hear  the  counsel  for  the  plaintiff  in  reply. 

A  great  deal  of  argument  has  been  used,  to  shew  that  those  decisions 
do  not  goTom  the  present  case,  yet  I  cannot  think  that  any  thing  is  left 
for  me  but  to  follow  them,  unless  I  was  clearly  satisfied  that  they 
vere  wrong ;  and  I  certainly  would  hesitate  long  before  I  would  set  up 
mj  own  opinion  against  the  authorities  I  have  referred  to.  The  ground 
open  which  they  proceed  is  this, — that  the  inherent  jurisdiction  of  Courts 
of  Equity  to  prevent  the  rights  of  a  party  frotn  being  prejudiced  by  their 
ovn  acts,  or  by  the  acts  of  the  persons  against  whom  those  rights  are 
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sought  to  be  enforced,  is  not  taken  away  by  the  statote.  If  that  juris- 
diction then  be  not  taken  away,  can  there  be  a  clearer  caae  for  its  ex- 
ercise than  the  present,  in  which  the  property  of  the  debtor  has  been 
administered  by  the  Court,  and  there  is  now  a  fond  in  bank  under  the 
control  of  the  Court]  itself.  Here  the  judgment  creditor  is  prevented, 
by  the  act  of  the  executor  in  placing  the  property  of  the  testator  under 
the  administration  of  the  Court,  from  receiFing  payment  of  his  debt 
out  of  that  which  was  the  natural  fund  for  the  purpose,  the  personal 
property.  The  property  was  thereby  taken  out  of  the  control  of  the 
executors,  a  receiver  is  then  appointed,  with  the  consent  of  the  devisees, 
to  collect  the  personal  property ;  the  fund  is  by  these  means  taken  into 
the  hands  of  the  Court,  and  is  no  longer  vested  in  the  executors*  Then 
the  mortgagee  files  her  bill  of  foreclosure ;  an  order  is  made  in  that 
cause,  upon  the  consent  of  all  parties,  by  which  the  receiver  is  ex- 
tended to  that  cause,  and  he  is  directed  to  apply  the  rents  in  payment 
of  the  interest  on  the  mortgage  under  the  control  of  the  Court,  and  he 
continues  in  possession  until  the  estate  is  sold.  In  such  a  case  it  is 
impossible  for  the  Court  to  refuse  r^ef  to  the  plaintifi>  without  aMi- 
eating  its  functions,  and  admitting  that  it  is  deprived  of  all  power  to 
prevent  parties  from  being  injured  by  its  acts* 

I  have  carefully  considered  the  case  with  respect  to  the  decision 
which  I  should  make  upon  the  question  of  the  costs  of  the  suit ;  and  as 
the  law  of  the  Court  entrusts  me  with  a  discretion  upon  the  subject,  I 
do  not  think  that  there  is  any  thing  in  the  case  to  warrant  me,  in  the 
sound  exercise  of  that  discretion,  refusing  those  costs  to  the  plaintiff. 
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EzecQtors  of  JOHN  MURTA6H,  deceased,  PlainHffs.  ^mi. 

JOHN  TISDALL  and  others 


WILLIAM  WHITE, 
JOHN  TISDALL  and  others. 


WILLIAM  CUFFE, 

JOHN  TISDALL  and  others^ 


Defendants.  RolU. 

PlainHff. 
Defendants. 

Plaintiff. 
Defendants. 


ARTHUR  R.  C.  NEWBURGH  and  WILLIAM 
PARSONS,  .  .  .  PlainHffs. 

JOHN  TISDALL,  Executors  of  MURTAGH, 
WILLIAM  WHITE,  WILLIAM  CUFFE, 
and  others  «...  Defendants. 


JEROME  TISDALL,  .  .  Plaintiff. 

JOHN  TISDALL,  JOHN  GR06AN,  Executors 
of  MURTAGH,  WILLIAM  WHITE,  WIL- 
LIAM  CUFFE,  and  others,        .  Defendants. 


(In  the  RoUs. )  ^*^ JV^  *'• 

Arraa  tiie  order  of  the  30th  November  1839,  in  these  causes  (ante^   An  annTiitant 
Tol  2,  p.  53),  whereby  it  was  ordered,  that  "  the  residue  of  the  funds  g^tgred  '^'*" 

''ftandins;  to  the  credit  of  the  first  four  causes  should  be  transferred  to    (plaintiff in 6fch 

,,,.__,,  „  .  ,  .  i.  »  cause)  filed  a 

''the  credit  of  all  the  causes,    it  was,  upon  the  motion  of  Jerome   bill  for  arrean, 

making  sub- 
sequent  encomVrancers  by  deeds  of  annuity  and  mortgage,  duly  registered  ifplaintiff 
in  second  and  third  causes),  and  a  creditor  by  judgment  intermediate  between  the 
unregistered  and  registered  deeds  (plaintiff  in  first  cause)  parties  defendant.  The  subse- 
quent annuitant  and  mortgagee  answered,  insisting  on  their  priority  to  the  plaintiff,  by 
reason  of  the  registration  of  &eir  deeds ;  and  the  decree  to  account  declared  that  their 
priori^  toiu  atMtted  ^  tKe plaintiff.  The  judgment  creditor,  to  whom  a  large  sum  was 
due,  did  not  seek  relief  in  this  cause,  and  allowed  the  bill  to  be  taken  »no  cm^euo  against 
him.  Before  any  demands  were  proved  or  report  made,  the  plaintiff  ootained  assignments 
of  the  registered  annuity  and  mortgage ;  and  the  Master  reported  that  he  did  not  find 
any  thing  due  upon  them,  the  same  having  been  assigned  after  decree  to  the  plaintiff, 
who  declined  to  prove  any  demand  under  them,  being  willing  that  they  should  remain 
chsrged  upon  the  unsold  lauds.  There  was  accordingly  a  final  decree  for  the  sum  due  on 
the  unregistered  annuity  without  regard  to  the  registered  encumbrances. 

Another  creditor  (plaintiff  in  four&i  cause)  by  judgment,  also  intervening  between  the 
onregistered  and  registered  deeds,  who  was  not  a  party  in  the  above  suit,  filed  his  bill,  and  in 
his  cause  had  a  report  of  the  sum  due  to  him.— The  iund  in  Court  was  realised  in  this 
latter  cause,  but  was  afterwards  transferred  to  the  credit  of  all  the  causes,  and  its  amount 
WHS  considerably  less  than  the  sum  due  upon  the  unregistered  annuity. 

The  judgment  creditors  now  insisted  that  their  judgments  were  entitled  in  priority  to 
the  unregistered  prior  deed,  by  reason  of  the  conflict  and  adimtted  priority  of  the  regis- 
tered deeols  subsequent  to  the  judgments :—  ITe/irf— that  the  judgment  creditor  who  was 
party  to  the  fifth  cause,  but  allowed  the  bill  to  be  taken  ftro  confesso  against  him  and  did 
not  piQve  his  demand  in  that  cause,  was  bound  by  the  final  decree,  and  could  not  be 
heard  to  insist  on  his  priority.  Held  cUto,  that  by  conflict  of  unregistered  and  registered 
deeds,  judgments  intermediate  do  not  obtain  absolute  priority  to  the  unregister^  deed, 
until  it  is  absolutely  postponed  to  the  registered  deed. 

SemUe^  where  the  decree  to  account  declared  that  the  plaintiff,  who  was  entitled  under 
an  unregistered  deed  of  the  10th  July  1808,  admitted  ihe  priority  of  A.  and  B.,  who 
were  entitled  under  registered  deeds  of  the  year  1827,  and  then  directed  an  account  of 
encumbrances  prior  to  the  deed  of  10th  July  1808,— judgment  debts  prior  to  the  registered 
deeds  of  1827,  might  be  proved  under  the  decree :  and,  Semble,  A.  and  B.  having  as- 
signed to  the  plaintiff  after  the  decree  to  account,  and  no  demand  being  proved  nor  any 
thing  found  due  upon  the  registered  deeds,  the  unregistered  deed  recmrered  its  originsd 
priority  to  the  intermediate  judgments,  at  least  as  to  all  creditors  not  parties. 
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Tisdall,  plaintiff  in  the  fifth  cause,  on  the  13th  of  December  1839, 
referred  to  the  Master,  to  inquire  and  report  the  relative  priority  of  the 
demands  of  the  several  parties  in  the  said  several  caoses,  and  the  sams 
in  bank  applicable  to  pay,  &c. 

Under  the  foregoing  order  of  reference,  the  Master,  by  his  report, 
filed  the  18th  of  Jane  last — after  finding  specially  the  several  fiicts 
stated  at  length  in  the  case,  aniCj  vol.  2,  pp.  41,  45  (a),  and  also  that  on 
the  26th  of  November  1839,  there  was  a  final  decree  in  the  fifth  cause, 
confirming  the  report  of  the  11th  of  November  1839 ;  and  that  the 
plaintiffs  in  the  first  cause,  being  also  defendants  in  the  third  and  fifth 
causes,  had  lately  filed  a  charge,  claiming  a  large  sum  for  debt  and 
costs ; — and  after  further  finding  that  the  plaintiff  in  the  fifth  canse, 
whose  demand  was  under  "  the  earliest  and  unregiUered    deed,"  having 


(a)  The  gtatement,  atUe^  toI.  3,  p.  41,  of  the  effect  of  the  aimnty  deed  of  lOth  Jnlj 
1808,  to  Sir  J.  Fitzpatrick,  wan  taken  literally  from  a  brief  used  in  the  oase,  and  after- 
wards kindly  fdrnished  to  the  Reporter,  who  supposed  its  description  of  the  deed  in 
question  was  an  accurate  transcript  from  the  instrument  itself ;  but  it  appears  by  the 
Master's  report,  that  the  statement  should  have  been  to  the  following  effect  :— 

<  By  deed  of  10th  July  1808,  the  defendant  John  Tisdall  granted  to  Sir  Jeremiah 
Fitipatriok,  his  heirs  and  assigns,  an  annnity  or  rent-charge  of  £400  late  cUTreney, 
imuing  out  of  the  sud  lands,  &c.,  for  the  life  of  the  said  John  TiadaU ;  and  it  was 
thereby  agreed  that  the  said  Sir  J.  F.  and  his  assigns  should  take  the  said  annuity  to 
his  and  their  own  use  for  and  during  the  joint  lives  of  the  said  Sir  J.  F.  and  John 
Tisdall ;  and  in  case  the  said  John  Tisdall  should  survive  the  said  Sirjj  J.  F.,  then 
£300  yearly,  being  one-half  of  the  said  annuity  accruing  from  and  after  Sir  J. 
F.'s  death,  should  be,  &c.,  to  the  use  of  such  child  or  children  of  Lucinda  Tisdall, 
daughter  of  tiie  said  Sir  J.  F.,  and  in  such  shares,  if  appointed  to  more  than  one,  as 
the  said  Sir  J.  F.  by  any  deed  or  instrument  in  writing  attested,  &c.  or  by  his  last 
will  might  appoint;  the  other  moiety  of  the  said  annnity  to  such  uses  as  the  said  John 
Tisdall  might  think  fit.* — The  Master,  by  his  report,  found  that  a  memorial  of  this 
deed  was  executed,  which  stated  that  in  consideration  of,  &c.,  the  said  John  Tiwlall 
granted  an  annuity  of  £400  out  of  the  lands  therein  mentioned,  To  koldio  the  said  Sir  J. 
F.  and  his  assigns  during  the  joint  lives  of  the  said  John  Tisdall  and  Sir  J.  F.,  and  to 
be  paid  quarterly. 

The  precise  dates  of  the  judgments  obtained  by  Newburgh  and  Parsons,  and  by 
Murtagh,  were  not  material  in  the  former  case,  nor  are  tiiey  in  the  present, — the  im- 
portant/act  being,  that  the^  were  judgments  intermediate  between  the  unregistered  and 
registered  deeds ;  however,  it  is  as  well,  for  the  sake  of  accuracy,  to  observe  that  those 
dates,  as  stated  in  the  Master's  report,  are  as  follow: — Newburgh's  and  Parsons' judg- 
ment, Easter  1833 ;  Murtagh 's  judgment,  Michaelmas  1833 ;  CufTe's  mortgage,  7th 
February  1837 ;  White's  annuity  deed,  31st  July  1837.—  The  Master  has  also  reported 
an  annuity  to  John  Grogan,  a  defendant  in  Tisdall 's  cause,  by  deed  bearing  date  the  9th 
December  1819,  and  duly  registered ;  but  there  were  no  arrears  upon  it,  and  as  no  question 
arooe  upon  the  admission  of  its  priority,  there  being  no  intervening  judgment  between 
it  and  the  unregistered  deed,  it  has  been  deemed  unnecessary  to  encumber  the  case 
with  any  mention  of  it.— In  all  other  respects,  the  findings  of  die  Master,  so  far  a^the 
question  in  the  present  case  is  coucemed,  and  the  statement  onie,  vol.  3,  pp.  41,  45, 
exactly  agree. 
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■nignineiito  of  the  sobtequent  registered  deeds,  had  not  filed 
Mj  charge  in  respect  of  them  or  anjr  of  them,  and  by  his  counsel, 
declared  that  he  did  not  intend  to  file  any  charge  upon  the  reference, 
or  to  seek  any  payment  thereunder  on  foot  of  the  said  registered 
deeds; — ^then  reported,  ^the  said  unregistered  deed  as  the  first  charge 
**  opoo  the  fund  now  about  to  be  distributed,  and  prior  to  all  the  judg« 
**  oMBts  aforesaid,  by  reason  of  its  prior  date.**  The  report  further 
stated  that  the  Master  had  so  reported,  because  there  was  no  subsisting 
conflict  before  him  between  the  registered  and  unregistered  deeds; 
''bat,*  the  Master  added,  '*  as  1  conceive  that  in  so  doing,  under  all  the 
^^dreumstMices,  I  go  a  step  further  than  any  decision  has  hitherto  gone, 
**  I  sobmit  the  same,  as  matter  of  difficulty,  and  fit  for  the  consideration 
**  of  your  Lordship." 

The  residue  of  cash  and  stock  remaining  after  the  payment  of  the 
costs,  ftc,  was  little  more  than  £1000 ;  and  the  Master  reported  that 
tbif  (sobjeet  to  the  question  submittetl  to  the  Court)  was  applicable,  as 
&r  as  it  would  extend^in  discharge  of  the  demand  of  the  plaintiff  in  the 
fifth  cause* 

There  was  now  an  application  on  behalf  of  Jerome  Tisdall,  the  plaintiff 
in  the  fifth  cause,  that  the  question  submitted  by  the  Master  for  the 
consideration  of  the  Court,  should  be  ruled  in  his  favour,  and  that 
the  report  should  be  confirmed,  and  the  fund  allocated  accordingly. 


1840. 
RoUm. 


MU&TAOH 

TISDALL. 

WHITE 

V. 
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P. 
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Mr.  WarreHj  Q.  C,  Mr.  KeaHnge,  Q.  C,  and  Mr.  J.  H.  Blake,  Q.  C, 
for  Jerome  Tisdall. 

Tbe  question  which  the  Master  has  submitted  for  the  consideration  of 
tbe  Court  arises  upon  the  following  hdU : — Our  demand,  which  he  baa 
reported  aa  the  first  charge,  is  for  arrears  of  an  annuity  under  a  deed 
execQted  by  the  defendant  John  Tisdall  so  long  ago  as  the  10th  of  July 
1908,  which,  though  registered,  was,  it  is  said,  registered  defectively; 
and,  for  the  purposes  of  the  present  motion,  it  is  to  be  considered  as  an 
unregistered  deed  (a).  The  plaintiffs  in  the  first  and  fourth  causes,  by 
whom  the  present  application  will  be  resisted,  are  judgment  creditors 
of  the  defendant  John  Tisdall,  by  judgments  obtained  against  him  as  of 
Easter  and  Michaelmas  Terms,  in  the  year  1822.  They  will  contend 
that  oar  prior  deed  being  unregistered,  should  be  postponed  to  their 
jodgmentt;  because,  in  the  year  1827,  the  defendant  Tisdall  executed 
a  mortgage  of  the  lands  to  William  Cuffe,  and  a  deed  of  annuity  to 
William  White  (the  plaintiffs  in  the  second  and  third  causes),  both  of 
which  were  duly  registered  ;  and  White  and  Cuffe,  being  defendants  in 
oarcaose,  by  their  answers,  alleged  that  the  deed  under  which  we  are 
entitled  was  not  duly  registered,  and  therefore  claimed  priority  to  us  in 
virtue  of  the  registration  of  their  deeds.  We  did  not  think  it  necessary 


{a)  See  note  at  the  conclusion  of  this  case. 
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to  litigate  the  qaestion  with  them  ;  and  by  the  decree  to  account  in  ear 
canse,  it  was  declared  that  we  admitted  their  priority  ;  hot  before  any 
demand  was  proredi  or  report  made  under  the  decree,  we  obtained  from 
them  assignments  of  a  11  their  right,  title^  and  interest  under  the  subse- 
quent deeds  of  mortgage  and  annuity,  and  the  Master  reported  spe- 
cially that  they  had  been  assigned  to  us,  and  that  he  did  not  find  any- 
thing due  upon  them,  as  we  declined  to  prove  any  demand  under  them, 
being  willing  that  they  should  remain  charges  upon  the  lands.  We 
therefore  had  a  final  decree  for  the  arrear  of  the  prior  annuity,  with- 
out regard  to  the  registered  deeds  subsequent  to  the  judgments.  The 
report,  now  before  the  Court,  has  a  similar  finding ;  and  thus  it  appears 
that  the  prior  unregistered  deed  never  has  been  postponed  to  the  sub- 
sequent registered  deeds ; — that  there  neither  is  nor  can  be  any  conflict 
between  the  demands  upon  them ;  as  all  of  them  are  now  vested  in 
Jerome  Tisdal],  who  will  of  course  take  care  not  to  defeat  his  own  prior 
rights.  But  the  judgment  creditors  will  contend,  that  by  the  answer  of 
Cufie  and  White  in  our  cause,  there  was  a  conflict  between  the  unregis- 
tered and  registered  deeds ;  and  although,  so  far  as  the  deeds  were  con« 
cemed,  that  conflict  had  no  effect,  still  the  intervening  judgments 
thereby  obtained  priority  to  the  unregi8teredj[deed.  They  insist  that 
such  is  the  law,  upon  the  due  construction  of  the  fifth  section  of  the 
Registry  Act.  (a). 


(a)  6  Anne,  c.  2.  The  following  are  the  sections  referred  to  in  the  course  of  the 
argument :— • 

Preamble,  tec.  1.  '^  For  fecnring  purchasers,  preventing  forgeries  and  fraudulent 
'^  gifts  and  conveyances  of  lands,  tenements  and  hereditaments,  which  have  heen  fre- 
"  quently  practised  in  thu  kingdom,  especially  by  Papists,  to  the  great  prejudice  of  the 
'<  Protestant  interest  thereof,  and  for  settling  and  establishing  a  certain  method,  with 
''  proper  rules  and  directions  for  registering  a  memorial  of  all  deeds  and  conveyances, 
''  which  from  and  after  the  S5th  day  of  March,  in  the  year  of  our  Lord  1708,  shall  be 
*'  made  and  executed,  and  of  all  wiUs  and  devises  in  writing  made,  or  to  be  made,  and 
'^  published,  where  the  devisor  or  testatrix  shall  die  after  the  said  3fith  day  of  March 
'^  1708,  for  or  concerning  any  honours,  manors,  lands,  tenements  or  hereditaments  in  this 
*'  kingdom."  (Public  office  for  registering  the  memorials  of  deeds  and  conveyances, 
wills  and  devises,  to  be  established  and  kept  in  the  city  of  Dublin.) 

Sec.  3.  ''  And  be  it  further  enacted  by  the  authority  aforesaid,  that  a  memorial  of 
'*  all  deeds  and  conveyances  which  from  and  alter  the  26th  day  of  March  1708,  shall  be 
''  made  and  executed,  and  of  all  wills  and  devises  in  writing,  made  or  to  be  made  and 
'^  published,  where  the  devisor  or  testatrix  shall  die  after  the  said  26th  of  March  1708, 
*'  for  or  concerning,  and  whereby  any  honours,  manors,  lands,  tenements  or  heredita- 
<' ments  within  this  kingdom  may  beany  ways  affected,  may,  at  the  election  of  the 
«  party  or  parties  concerned,  be  registered  in  such  manner  as  is  hereinafter  directed." 

Sec.  4.  "  And  be  it  further  enacted,  that  every  such  deed  or  conveyance,  a  memorial 
''  whereof  shall  be  duly  registered  according  to  the  rules  and  directions  in  this  act  pre- 
"  scribed,  shaU,  from  and  after  the  said  26th  of  March  1708,  be  deemed  and  taken  as 
"  good  and  effectual  both  in  law  and  equity,  according  to  the  priority  of  time  of  register- 
"  ing  such  memorial  for  and  concerning  the  honours,  manors,  lands,  tenements  and  he- 
'*  reditaments  in  such  a  deed  or  conveyance  mentioned  or  contained,  according  to  the 
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In  Hegd(m'$  case{a\  it  was  resobred,  ^  That  for  the  sare  and  true 
**  interpretation  of  all  statatea  in  general  (be  they  penal  or  beneficial, 
''rettrictire  or  enlarging  of  the  common  law)»  foar  things  are  to  be  dis- 
*^  eemed  and  oonaidered : — First,  what  was  the  common  law  before  the 
'^  making  of  the  act  :^  Second,  what  was  the  mischief  and  defect  for 
''which  the  common  law  did  not  provide : — Third,  what  remedy  the 
**  PU'Iiamenl  hath  resoUed  and  appointed  to  cure  the  disease  of  the 
"  commonwealth :  —  and  Fourth,  the  true  reason  and  remedy."  Let  the 
ititote  in  question  be  construed  according  to  those  roles.  How  stood 
the  common  law  before  the  making  of  the  act  ?  There  is  no  doubt, 
that  a  sabaeqoent  incumbrance  could  not  avoid  a  prior  charge — the 
prior  deed  had  the  prior  right.  Again,  what  was  the  mischief  and 
dsfeet  for  which  the  oommon  law  did  not  provide  ?  We  have  the 
to  that  question  in  the  preamble  of  the  act  itself,  which  is ''  For 
*mg  pwrehauTBf  preventing  forgeries  and  fraudulent  gifts  and  con- 
*^  veyaaces  of  lands,  tenements,  and  hereditaments,  which  have  been 
"  freqoently  practised  in  this  kingdom,  especially  by  Papists,  to  the  great 
"prejudice  of  the  Protestant  interest  thereof,"  &c.  Thus  it  appears  that 
the  miaehief  and  defect  for  which  the  common  law  did  not  provide,  and 
which  the  atatate  was  meant  to  cure,  was  this,  that,  as  at  common  law 
the  prior  deed  had  the  prior  right,  it  happened  by  secret  conveyances, 
•od  fraudulent  gifts,  purchasers  of  lands,  tenements,  and  hereditaments 
were  insecare.  The  third  question  is — What  is  the  remedy  appointed  ? 
By  the  first  section  of  this  act,  after  shewing  in  the  preamble  the  mis* 
diief  and  defect  for  which  the  oommon  law  did  not  provide,  it  is 
saacted,  **  that  one  public  office  for  registering  memorials  of  deeds  and 
**  conveyances,  wills  and  devises,  shall  be  established  and  kept  in  the 
"  city  of  Doblin."  The  second  section  is  as  to  the  office  of  Register. 
By  the  third  section,  it  is  .enacted  that  a  memorial  of  all  deeds  and  con* 
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(a)  3  Co.  7. 


"  rif;^  title  and  interest  of  the  person  or  persons  so  conveying  suoh  honours,  manors, 
''lads,  tenements  and  bercditamentB,  against  all  and  eTory  other  deed,  eonTeyance,  or 
**  dispoitcioa  of  the  bononrs,  manors,  lands,  tenements,  and  hereditaments,  or  any  part 
"tliereof  comprised  or  confiuned  in  any  such  memorial  as  aforesaid." 

See,  6.  '*  And  be  it  further  enacted,  that  every  deed  or  eonTeyance  not  registered, 
^  vkich  shall  be  made  and  executed  from  and  after  the  25th  of  March  1708,  of  all  or 
"  uy  of  the  honours,  manors,  lands,  tenements  or  hereditaments,  comprised  or  con- 
"  tuned  in  such  a  deed  or  eonTeyance,  a  memorial  whereof  shall  be  registered  in  pur- 
''•oanceof  this  act,  shall  be  deemed  and  adjudged  as  fraudulent  and  Toid,  not  only 
^  igsinst  sodi  a  deed  or  eonTeyance  registered  as  aforesaid,  hd  likewise  agaiiut  aU 
*^  and  every  eredUcr  and  eredHan  hy  judgment^  recognizance,  statute  merchant,  or  of  the 
**  itaple,  oonfessed,  acknowledged  or  entered  into  from  and  after  the  25Ui  of  March 
^  ibiftaid,  as  for  or  concerning  any  of  the  honours,  manors,  lands,  tenements  or  heredi* 
*'tiaeati  contained  or  expressed  in  suoh  memorial  registered  as  aforesaid.' 
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Yeyances,  which,  from  and  after  the  25th  of  March  1708,  shaU  be  made 
and  ezecated,  and  of  all  wills  and  deYiset  in  writing,  where  the  devisor 
or  testatrix  shall  die  after  the  said  25th  of  March,  ^'  for,  or  cobceming, 
**  and  whereby  any  honours,  manors,  lands,  tenements  or  hereditaments 
**  within  this  kingdom  may  be  any  ways  aflPected,  may,  ai  the  decikm  <^' 
"  thepoHy  or  parties  eonoemed^  be  roistered  in  such  manner  as  is  here- 
<*  inafter  directed.**  By  the  fourth  section,— every  such  deed  or  convey- 
ance, a  memorial  whereof  shall  be  duly  registered,  shall,  after  the  25th 
of  March  1708,  be  good  and  effectual  according  to  the  right  of  the  per- 
son conveying,  and  according  to  the  priority  of  time  of  registering,  against 
*^  all  and  every  other  deed,  conveyance,  or  disposition  of  the  honours,  roa- 
**  nors,  lands,  tenements,  or  hereditaments,  or  any  part  thereof  comprised 
«<  or  contained  in  any  such  memorial  as  aforesaid.*'  Thus,  it  appears  that 
as  the  insecurity  of  purchasers  by  secret  conveyances  and  fraudulent  gifts 
was  the  mischief  and  defect  which  the  statute  was  intended  to  cure,  so 
the  remedy  which  the  statute  gives  is  confined  to  that  mischief  and 
defect.  A  public  office  for  the  registration  of  wills  and  conveyances  is 
established,  in  which  parties  at  their  election  may  register ;  their  deeds 
will  not  be. null  and  void,  if  they  do  not  register,  but  the  consequence 
will  be,  that  a  subsequent  conveyance,  if  registered,  will  be  preferred. 
In  the  first  four  sections,  the  whole  purpose  of  the  statute  is  developed. 
It  is  confined  exclusively  to  deeds  and  purchasers ;  but  in  order  to  give 
full  effect  to  the  fourth  section,  it  became  incidentally  necessary  to  pro- 
vide for  the  case  where  judgments  intervened  between  the  unregistered 
and  registered  deeds ;  for  there,  the  registered  deed  could  not  be  pre- 
ferred, unless  the  unregistered  deed  should  be  postponed  not  only 
to  the  registered  deed,  but  also  to  the  intervening  judgments.  Ac- 
cordingly, by  the  fifth  section  (the  only  one  in  the  entire  statute  in 
which  judgment  creditors  are  once  mentioned  or  alluded  to),  it  is 
enacted,  that  the  registered  deed  shall  be  deemed  fraudulent  and  void  "not 
**  only  against  such  a  deed  or  conveyance  registered  as  aforesaid,  but 
^  likewise  against  all  and  every  creditor  and  creditors  by  judgment, 
«<  recognizance,  statute  merchant  or  of  the  staple,  confessed,  acknow- 
«  ledged,  or  entered  into  ft^m  and  after  the  25th  day  of  March  afore- 
**  said,  as  for  and  concerning  all  or  any  of  the  honours^  nutnors  (&c.),  con- 
*^  tained  or  expressed  in  such  memorial  registered  as  aforesaid^  It  is 
clear  upon  authority,  and  plain  from  the  concluding  words  of  the 
section  itself,  it  was  not  thereby  intended  that  in  every  case  a  judgment 
should  be  preferred  to  a  prior  unregistered  deed ;  but  only  that  the 
fourth  section  should  not  be  rendered  inoperative  by  judgments  which 
intervened  between  the  unregistered  and  registered  deeds;  as  in 
such  case,  the  registered  deed  taking  priority  should  carry  up  the  inter- 
mediate judgment?,  and  the  unregistered  deed  be  postponed  to  all. 
It  will  not,  and  cannot  be  denied,  that  there  must  be  a  conflict  between 
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the  unregistered  and  registered  deeds,  in  order  to  bring  this  section  into 
operation  for  the  benefit  of  the  intermediate  jadgments ;  but  it  will  be  con- 
tended here,  that  where  the  demand  under  the  registered  deed  has  once 
claimed  priority  to  that  under  the  unregistered— thus  bringing  the 
deeds  in  conflict — the  intermediate  judgments  thereby  obtain  an  abso- 
lute priority  to  the  unregistered  deed ;  although,  as  in  the  present  case, 
the  relative  situation  of  the  deeds  themselves,  and  of  the  rights  under 
them,  renuiins  unchanged.  We  say  that  such  is  not  the  true  interpre- 
tation of  the  fifth  section,  nor  consistent  with  the  several  decisions* 
respecting  it,  which  are  now  regarded  by  all  the  Courts  in  this  country 
as  settled  law.  But  before  eacamining  the  decisions,  let  us  fall  back  for 
a  moment  upon  the  rules  in  Heydon'a  case^  and  consider  **  the  true 
reason  and  remedy**  of  this  statute  :»-We  have  seen  that  theins  ecurity 
of  purchasers  under  the  common  law,  by  reason  of  scteret  conveyances 
and  fraudulent  gifts  of  a  date  prior  to  the  purchase,  was  ''  the  mischief 
and  defect**  which  the  statute  was  intended  to  cure ; — that  the  remedy, 
Tis.,  the  registry  of  conveyances  and  wills,  and  the  preference  of  snch 
as  are  roistered,  has  r^^rd  to  that  mischief  and  defect,  exclusively  ;— 
that  neither  in  the  preamble,  nor  in  the  first,  third,  or  fourth  sections, 
which  declare  the  the  mischief  and  provide  the  remedy,  are  judgment 
creditors  onoe  mentioned  or  alluded  to ;— 'that  neither  '<  the  true  reason*' 
nor  <' the  remedy"  of  the  statute  has  any  thing  to  do  with  judgments, 
which  are  mentioned  only  incidentally  in  the  fifth  section,  in  order  to 
provide  for  a  case  where  their  existence  might  render  the  enactment  of 
the  fourth  section[inoperative.  Therefor^  having  regard  to  ''the  true 
reason  and  remedy,"  we  conclude  that,  upon  the  due  construction  of  the 
fifth  section,  a  prior  unregistered^deed  does  not  lose  its  priority  to  judg- 
ments intermediate  between  it  and  a  registered  deed,  unless  that  loss 
heoomes  unavoidable  by  its  postponement  to  the  registered  ^eed*; — and 
consequently,  that,  in  the  present  case,  as  the  unregistered  has  not  been 
postponed  to  the  registered  deed,  neither  shall  it  be  postponed  to  the 
jadgments. 

The  following  decisions  were  then  cited  and  relied  upon : — 
La  TdwiiA  ▼.  Loffd  Duruany  (a) ;  ImwUu  v.  Kenny  (h) ;  Sparrow  v. 
Cooper  {c}. 


1840. 
Rolls. 

MURTAOH 

V. 
TtSDALL. 


WHITE 

V, 
SAME. 

CUFFS 

V. 
SAME 

NBWBC7R0H 

V, 

SAME 

TISDALL 

V. 

8AVE» 


Mr.  Jfofta&iii,  Q.  C,  and  Mr.  J.  J.  Murphy^  for  the  plaintifis  in  the 
first  cause. — We  were  defendants  in  Jerome  Tisdall's  cause,  in  which 
the  Court  did,  upon  the  decree  to  account,  that  which,  in  Sparrow  v. 
CoopoTf  was  done  upon  the  final  decree,  namely,  declare  the  priority 
of  certiun  parties.    In  Sparrow  v.  Cooper^  the  point  of  decision  (inas- 


(a)  1  Sch.  &Lef.  160^1.  (b)  Had.  &  Bro.  386,  390. 

(c)  1  Jones,  75,  77. 
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noch  M  lU  that  wu  nii)  sboat  the  R«giitry  Act  wu  extn-Jadldftl)) 
wu,  tbit  the  question  of  priority  mu  concladed  hf  the  decree.  It  is  > 
well  sertled  principle,  that  where  prioritie*  have  hepn  declared  by  the 
decree,  they  cannot  afterward*  be  altered  by  the  acta  of  the  partiea  i 
Worlkg  r.  BirkAaad{a);  Lord  Britlol  r.  Bwigajurd  mid  oOitrt{b)i 
Ex  parte  Kiwa(c);  tord  Pomfrtt  y.  Lord  Watdtor(d).  There- 
fore, relying  upon  the  decision  in  Sparrow  r.  Cooper,  and  the  othea 
caaea  jut  mentioned,  we  anbinii  that  the  priority  eitabliihed  by 
the  decree  to  aeeonnt  in  Tiadall'a  came,  wu  not  avoided  by  the  aBbw 
qnent  auigoment ;  and  conaeqnently,  that  oar  jndgnent  being priorio 
the  registered  deeds,  mnst  be  pud  off  in  priority  to  the  demand  nnder 
the  nnrepttered  one. 

[Masteh  of  the  Rolls.  I  do  not  think  that  the  execnton  of  Mortagh 
are  entitled  to  be  heard  apon  this  motion,  althoogh  I  am  very  glad  to 
hare  had  the  assistance  of  their  eonnaeL  I  think  they  are  concladed 
by  the  final  decree  in  Tisdall't  canse  to  which  they  were  parties.  I'^nt, 
they  allow  the  bill  to  be  taken  pro  confetio ;  and  then,  although  aeoord- 
ing  to  tbe  argument  of  their  connsel,  they  wonld  hare  been  entitled  to 
prove  their  demand  under  the  decree  to  aceonnt — as  the  aoooant  of 
"  incombrancea  prior  to  deed  of  10th  Jnly  1B08"  conid  scarcely)  aAar 
the  declaration  of  the  priority  of  the  anbseqaent  registered  mortgage 
and  annuity  of  Onflfe  and  White,  have  meant  ^rior  to  the  date  tf  tht  dttd, 
but  prior  to  tbe  exiadng  charge  nnder  it — yet  they  did  not  attempt  to 
prove  any  demand  ander  the  decree,  but  iu&ered  the  report  to  be  made 
np  without  finding  any  thing  dne  to  them.  I  do  not  say  that  they  shonld 
now  have  l>een  entitled  to  priority  even  if  they  had  proved  their  demaodi; 
bat  as  they  did  not,  and  inffered  the  plaintiff  to  obtain  a  final  decree 
in  flivonr  of  the  naregistered  deed,  they  are  bonnd  by  it.  Tbe  Messrs. 
Newburgh  and  Parsons,  who  were  not  parties  to  Tisdall's  canse,  are,  1 
think,  tbe  only  persona  entitled  to  resist  the  present  application.] 


Mr.  CoOint,  Q.C.,  and  Mr.  Marlley,  for  Newbnrgh  and  Parsons.— 
Onrs  is  the  earliest  Jadgment^  and  onr  case  differs  from  Mortagh's  not 
only  in  this,  that  we  were  not  parties  in  Tisdall's  canae,  bat  in  other 
very  important  particulars  also.  It  is  necessary  that  wa  should  advert 
shortly  lo  tbe  history  of  the  fond,  now  in  qnestion,  as  it  appears  opoo 
the  finding*  of  the  MaMer's  report :— prior  to  the  year  I8S1,  Coffe  and 
White  iostitnted  their  snits,  the  one  to  foreclose  bia  raftered  mort- 
gage, and  the  other  for  the  arrears  of  his  registered  annaity.  A 
receiver,  previonaly  appointed  in  the  cause  of  Martagh  (who  was  the 
iret  to  file  his  bill),  was  extended  to  the  cansea  of  Coffe  and  White  t 


(a)  3  Vei.  len  671. 
(tl  n  Vea.61». 


(1)  ST«rn.691. 


CASES  IN  EQUITY* 


93 


Body  lh«retipon,  Moiiagh,  White,  and  Cofie  entered  into  a  consent  that 
the  rents  received,  and  to  be  received,  should  be  divided  in  certain 
proportions  between  them  on  account  of  their  demands;  and  that 
osDsent  was  made  a  rule  of  Conrt  on  the  7th  of  December  1833.  In 
the  year  18S1,  TisdaU  filed  his  bill  for  arrears  of  his  unregistered  an- 
nuity, making  Mnrtagh,  White,  and  Gaffs,  parties  defendant ;  and  White 
sod  CdFe  answered,  insisting  on  their  priority  by  virtue  of  the  Registry 
Act  The  conflict  which  thus  arose  between  the  registered  and  un- 
registered deeds,  continued  for  a  series  of  years  down  to  the  date  of 
the  assignment  from  White  and  Gnffe  to  TisdalL  While  at  its  height, 
in  the  year  1835,  we  (i.  e.  Newbnrgh  and  Parsons),  having  issued  an 
c2e^  upon  our  jndgment,  filed  our  bill  making  Mnrtagh,  White,  and 
Cofie,  parties ;  and  our  demand  being  entitled  in  priority  to  theirs,  we 
obtained  an  order,  on  the  2lst  of  June  1836,  extending  the  receiver  in 
their  cause  to  ours,  and  staying  all  further  payments  under  the  consent 
order  of  7th  December  1833.  The  fund  now  in  Court  is  the  amount 
of  the  rents  received  and  brought  in  before  the  1st  of  May  1838,  by 
means  of  the  order  so  obtained  by  us.  On  the  21st  of  June  il838,  it 
was,  upon  the  consent  of  the  several  parties  concerned,  referred  to  the 
Master  to  take  an  account  of  the  sums  due  to  Murtagh,  White,  Cufie» 
sod  to  us;  and  to  report  as  to  the  relative  priority  of  the  demands. 
Under  that  order  White  and  CoflFe  filed  charges,  claiming  large  sums 
00  foot  of  their  registered  mortgage  and  annuity,  and  insuting  on  their 
priority  to  Jerome  Tisdall.  After  the  filing  of  those  diarges,  there 
WIS  a  decree  to  account  in  Tisdall's  cause  on  ihe  21st  of  November 
1838,  whereby  it  was  declared  that  the  plaintiflF  admitted  the  priority 
of  White  and  Cofie. 

Upon  thoae  facts,  every  one  of  which  is  specially  found  by  the  report, 
it  appears  indisputably,  that  there  has  been  a  protracted  conflict  between 
the  unregistered  and  registered  deeds,  which  continued  until  the  pri- 
ority of  the  registered  deeds  was  established  by  a  decree  of  this  Court ; 
and  although  not  parties  to  that  decree,  we  are  entitled  to  insbt  upon  it 
ia  so  fitf  as  it  brought  the  Registry  Act  into  operation.  We  therefore 
rely  open  the  argument  already  addressed  to  the  Court  by  the  counsel 
of  the  execntors  of  Murtagh,  and  the  several  authorities  cited  by  them. 
After  die  priorities  were  declared  by  the  decree,  the  subsequent  dealings 
of  the  parties  could  not  alter  them.  It  cannot  be  denied  that,  according 
to  the  strict  letter  of  the  statute,  we  are  entitled  to  priority,  and  we  are 
not  less  entitled  by  its  spirit  and  meaning.  We  admit  that  the  primary 
object  of  the  act  was  for  securing  purchasers,  but  we  say  that  it  had  se- 
Tend  other  objects :  for  example,  the  establishment  of  a  general  registry ; 
the  prevention  of  forgery ;  the  prevention  of  a  man's  obtaining  credit  on 
the  false  appearance  of  possessing  an  estate  which  by  a  secret  conveyance 
had  become  the  property  of  another ;  and  we  say  that  the  true  reason  of 
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the  Bct  extends  to  judgment  creditors.  We  admit  that,  aooording  to 
late  decisions,  judgments  gain  no  benefit,  miless  they  are  intermediate 
between  conflicting  anregistered  and  regutered  deeds ;  bat  that  is  the 
case  here,  and  the  priority  of  the  registered  deed  has  been  established 
by  a  decree.  The  argument  upon  the  other  side  does  nothing,  unless 
it  goes  to  the  extreme  of  contending,  that  the  fifth  section  of  the  Registry 
Act  does  not  in  any  case  operate  in  faTonr  of  judgment  creditors,  unleis 
effect  is  giren  to  the  established  priority  of  the  sobseqnent  registered 
deed :  so  that,  in  the  present  ease,  if  the  decree  to  aooount  had  been 
followed  by  a  report  finding  the  sums  due  to  White  and  Cnflb  upon 
their  registered  deeds ;  and  that  report  had  been  followed  by  a  final 
decree  ordering  payment  to  White  and  Cnffe  in  priority  to  Tisdall; 
and  then.  White  and  Cnffe,  in  collusion  with  Tisdall  for  the  purpose 
of  defeating  the  judgment  creditors,  asngned  to  him,  he  might,  by  for- 
bearing hb  demand  upon  the  r^pistered  deed,  restore  his  unregistered 
demand  to  its  original  priority  and  defeat  the  judgment  creditors.  The 
statement  of  the  proposition  in  detail  renders  it  absnrd. 

The  general  inoonTenience  of  such  a  principle  could  not,  perhaps, 
be  better  Ulnstrated  than  by  the  very  case  now  before  the  Court  As 
already  mentioned,  Tisdall  did  not  obtain  his  decree  to  account  until 
the  21st  of  Norember  1838,  and  the  receiver  was  not  extended  to  his 
cause  until  the  lOthof  December  1838.  The  fund  in  question  is  the  amount 
of  rents  stayed  by  the  order  obtained  by  us,  from  going  to  the  very 
persons  who  were  declared  by  the  decree  in  Tisdall's  cause  to  be  entitled 
in  priority  to  him ;  it  was  realised  in  the  very  years  during  which  the 
conflict  between  the  unregistered  and  registered  deeds  was  proceeding 
most  determinedly ;  and  it  had  been  brought  in  serend  months  before 
there  was  either  a  decree  or  receiver  in  TisdalFs  cause*  Our  judgment, 
and  Murtagh*s,  upon  which  there  were  large  sums  due  for  debt  and 
costs,  were  prior  the  to  demands  of  Cnffe  and  White ;  who  could  there* 
fore  have  had  little  chance  of  receiving  any  thing  at  least  for  some  years ; 
and  there  was  nothing  to  look  to  except  the  debtor's  life  estate.  Of 
course,  they  were  easily  persuaded ;  and  after  a  decree  establishing 
their  priority,  Tisdall  obtains  an  assignment  from  them,  and  says  there 
is  no  conflict,  and  that  his  unregistered  deed  u  prior  to  our  judgments. 
We  need  not  now  repeat  the  case  which  we  made  a  year  ago,  when  he 
came  to  have  the  fund— realised  by  our  diligence  and  brought  in  before 
he  had  mther  a  decree  or  receiver— extended  to  his  cause ;  but  we  sub- 
mit that,  on  the  present  occasion,  both  the  law  and  justice  of  the  case 
are  clearly  in  our  favour. 


Mr.  J,  H.  Biake,  Q.  C,  in  reply. — I  shall  now  disencumber  the  question 
of  the  several  topics  which,  I  think,  have  already  Ireen  disposed  of  in 
the  coarse  of  this  discussion.     In  the  first  place,  MurtagVs  judgment  is 
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out  of  the  way,  as  he  was  clearly  bonnd  by  the  final  decree  in  our  caase 
to  which  he  was  a  party ;  and  I  may  assume  that  a  judgment  is  not  to 
be  preferred  to  a  prior  unr^stered  deed,  unless  there  be  subsequent  to 
the  judgment  a  registered  deed  iu  conflict  with  the  unregistered. 

[Mastbr  op  thb  Rolls.  The  question  which  most  presses  my  mind 
is  this, — How  long  may  the  conflict  between  the  registered  'and  un- 
registered deeds  continuey  and  when  does  it  cease^  without  giring  pri«- 
ority  to  the  judgment  creditors?] 

I  admit  fully,  that  if  White  and  Cufie  had  proved  their  demands  in 
oar  cause,  and  the  report  of  the  sums  due  to  them  had  been  followed  by 
a  final  decree  ordering  payment  to  them  in  priority  to  us,  the  iotenren- 
ing  judgment  creditors  not  bound  by  the  decree  would  have  been  abso- 
lutely entitled  to  priority :  for  in  such  case,  just  as  in  Sparrow  v. 
Cooper^  there  would  have  been  an  ascertained  demand,  and  its  priority 
declared.  But  what  is  the  eflPect  of  the  declaration  in  the  decree  to  ae- 
coQDt  in  our  cause,  of  which  so  much  has  been  said  ?  It  is  admitted 
that  a  judgment  is  not  to  be  preferred,  unless  there  be  a  subsequent 
registered  deed ;  it  is  further  admitted,  that  the  mere  existence  of  a 
subsequent  registered  deed  has  no  e£Pecty  unless  there  be  a  conflict. 
Here  there  is  a  decUration  in  the  decree  to  account  open  to  two  obser- 
vations: first,— -it  is  not  a  judicial  determination,  but  the  statement  of 
a  naked  lact,  namely,  that  we  thought  proper  to  waive  our  priority  in 
favour  of  certain  defendants ; — ^for  what  reason,  does  not  appear  by  the 
decree.  Again,  even  supposing  that  the  declaration  here  was  an 
express  decision  upon  the  question  of  priority  between  the  parties,  it 
was  plainly  conditional*— tf  any  thing  was  due ;  and  so  the  parties  were 
sent  to  an  account  to  ascertain  whether  any  thing  was  due ;  and  the 
Master  reports  that  the  registered  deeds  have  been  withdrawn,  and 
that  he  does  not  find  any  thing  due  upon  them.  What  then  becomes 
of  Uie  declaration  in  the  decree  to  account  ?  It  falls  to  the  ground ;  it 
is  a  nullity ;  and  the  registered  deeds  are  as  if  they  had  never  been  iu 
suit,  and,  so  far  as  the  present  question  is  concerned,  as  if  they  never 
existed. 


1840. 

RoUs. 

MUBTAOH 
TrSDALL. 


WHITE 

V, 
dAJHE* 

CUFFE 

V, 
SAME. 

NEWBUBOH 

SAME. 

TI8DALL 

V. 

SAME. 


The  Master  of  the  Rolls,  after  stating  at  length  the  findings  iu 
the  report,  and  the  question  thereby  submitted  for  his  Honor's  consider- 
ation, now  delivered  his  judgment  upon  it  to  the  following  effect  :-— 

Mr.  Tisdall,  the  plaintiflp  in  the  fifth  cause,  now  moves  that  the  Court 
may  rale  in  his  favour  the  question  submitted  by  the  Master,  and  that 
the  report  may  be  confirmed,  and  the  fund  allocated  accordingly.  This 
motion  is  resisted  by  eertun  judgment  creditors  of  the  principal  defend- 
ant John  Tisdall— whose  judgments  intervened  between  the  execution 
of  the  unregistered  and  registered  deeds  already  mentioned, — namely, 
the  executors  of  Murtagh,  who  are  the  plaintiffs  in  the  first  cause,  and 
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MUBYAOH 

TIBDALL, 

WHITB 

tr. 
0AMB* 

<AMB. 
MBWBUBOH 

0AlfB. 

TliDALL 

0. 

8AHB. 


by  the  reoeirer  in  the  firit  four  caaset,  before  any  decr^  wai  pro- 
noonoed  in  the  fifth  eaoBe,  were  amply  Bnfficient  to  iatitfy  the  demand! 
of  the  plaintiffB  in  the  fourth  oaiue,  whidi  were  prior  to  the  demands  of 
the  parties  in  any  of  the  first  three  causes ;  and  inaamuoh  as  the  Master 
should  not  hare  been  authorised  to  report  under  the  decree  in  the  fifth 
cause*  the  costs  of  the  plaintiflb  and  defendants  in  the  fi^urth  cause.  He 
now  moved  that  that  they  might  be  at  liberty,  at  their  own  expense,  to 
file  a  charge  on  account  of  their  judgment  in  the  office  of  the  Master  in 
the  fifth  eansoy  and  to  procure  a  separate  report  thereon ;  and  that  the 
plaintiflF  in  the  fifth  cause  might  be  stayed  until  farther  orders  firom 
acting  on  the  order  of  the  13th  instant  to  the  prejudice  of  the  plaintiffi 
in  the  fourth  cause  (a). 

Mr.  /.  H.  Biq/ke,  Q.  €.,  eanira.  ^ 

0 

MaSTBB  of  THB   R0LI48. 

Newburgh  and  Parsons  are  now  too  late*  They  might  have  goae  ia 
under  the  decree  to  aoconnt,|^  and  they  were  parties  to  the  order  of 
reference  of  ISth  December  1839.     I  think  they  are  barred. 


Reftise  the  applicaSion»  without  costs. 


■^■jPt-4li  I'll 


*►> 


(a)  Even  if  tiie  prefeenaipplication  had  been  granted,  Newbnrgh  and  Panontf  could 
not,  it  Ib  eonceit«d,  hate  derited  anj  adtantage  Cram  it.  Had  tfaej  or  Mnrtagh,  u 
wai  Boggeetodby  the  Mastar  of  the  BoUs  upon  the  pievions  auitloB,  prond  tbeirdemandB 
under  the  decree  to  acoonnt  in  the  filth  oanoe  before  the  date  of  the  assignment  from 
White  and  Cnffe  to  TiedaU,  "  a  Tory  nice  question  might  have  been  raised ;"  bat 
whether,  eyen  in  that  case,  they  conld  have  succeeded  in  establishing  the  priority  of 
their  jodgmenta  to  the  unregistered  deed,  may  well  be  doubted  r  See  Mr.  Biake^t 
argument,  tmte^  86.  The  intermediate  judgments  were  to  be  advanoed  by  preference 
4^^  demands  upon  the  registered  deed  :*  those  demands  have  never  been  ascertained, 
Jf^t^  ond  it  does  not  appear  thai  there  were  any.  It  is  not  easy  to  perceive  how  demands 
can  conflict,  or  have  any  priority  until  they  ascertained :  any  declaration  of  ^e  Court 
in  their  favour,  while  they  rest  in  statement  merely,  can  be  only  conditional ;  and  with 
the  greatest  deference  it  is  conceived  that  the  cases  cited  to  shew  that  after  decree 
priorities  ci^inot  be  altered  by  the  dealings  of  the  parties,  have  no  application  to  the 
present.  In  Woriley  v.  Birkhead  there  was  a  fi/uU  decree  for  ateertamed  demands ; 
and  what  Lord  Eldon  said  in  Ex  parte  Knotty  must  be  uadentood  of  parties  having 
ascertained  demands ;  so  in  Brietci  v.  Htmgerford  the  demands  of  the  parties  had  been 
■Ascertained,  and  there  had  been  a  report  of  priorities.  If  demands  under  the  ragistered 
deeds  had  been  proved  upon  the  account  in  the  fifth  cause,  either  by  Culfe  and  White 
or  by  Tisdall  as  their  assignee,  and  afterwards  Tisdall  had  said— '<  I  will  not  take 
"  a  decree  for  them,  as  I  am  willing  that  they  should  remain  charges  upon  tiie  unsold 
"  lands," — ^the  authorities  just  mentioned  might  have  been  urged  with  great  force,  but 
the  case  would  have  been  totally  different  from  the  present. 
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JBFFERYBS  v.  GOODWIN,  Administnttor  of  ARABELLA  IS40. 

JBFFERYES  GROVE.  v-fj^ 

Nov,  10. 

Mr.  Lbbus,  on  behalf  of  the  plaintiff,  moved  for  leave  to  set  down  a  Where  it  ap- 
demoirer  for  migmnent,  notwithstanding  that  the  time  for  so  doing,  rc^!tnt1:^l 
limitad  by  the  General  Orders,  had  expired.  It  appeared  that  the  bill  ^^^^l^^^^ 
was  filed  on  the  6th  of  June  last,  and  the  demorreri  which  extended  to  the  whole  bill, 
Ik.  whole  bill,  on  tho  28th  of  Jaly.  loT  f^Jgu- 

The  ai^lieation  wasg^anded  on  an  affidavit,  made  by  the  plaintiff's   ment  within  u 
ttUdtor,  stating  that  he  resided  in  Cork,  and  for  the  last  three  or  fonr   tice^  pursuant 
jrean  had  hb  Dablin  business  transacted  principally  through  the  agency   ^  ^^^  ^^ 
of  a  ooirespondent ;  in  consequence  of  which  he  was  not  well  acquainted   of  Noo.  1834, 
with  all  the  New  Rnles  of  the  Court  of  Chancery,  and,  in  particular,  he   [owed^  U  to  b^ 
was  not  aware  of  the  rule  limiting  the  time  within  which  demurrers    ^t  down. 
iboald  be  set  down  for  argument  (a).    The  affidavit  further  stated, 
that  when  the  demmrer  was  filed,  the  Dublin  agent  was  absent  from 
town,  and  his  derk  forwarded  to  deponent  a  copy  of  the  demurrer, 
without  any  instructions  respecting  it,  or  any  notice  of  the  rules  limiting 
tke  time  for  setting  it  down  for  argument,  or  allowing  it  and  amending 
the  bill ; — that  deponent,  being  in  ignorance  of  those  rules,  did  not  take 
the  opinion  of  counsel  upon  the  demurrer,  until  more  than  fourteen  days 
after  service  of  the  notice  of  it  had  expired ;  and  counsel  having  given 
it  u  hie  opinion  that  the  demurrer  should  be  disallowed  upon  argu- 
meat,  d^ionent  sought  to  set  it  down  forthwith,  but  found  that,  in  con- 
Kqosaoe  of  the  said  rules,  he  could  not  then  do  so  without  the  special 
Icate  ef  the  Court. 

Mr.  iP.  Bail  and  Mr.  Sieame  Miller^  for  the  defendant. — This  appli- 


(a)  19th  Genera]  Order,  Noc,  1834.  - "  That  the  plaintiff  shall  he  allowed  four- 
^'tcen  dajB  from  the  day  on  which  he  nhall  be  daly  senred  with  notice  of  a  demnrrer, 
**  or  plea  filed,  to  allow  the  same  by  notice  on  payment  of  coetd,  and  thereupon  he  shall 
^be  tt  Uherty  to  amend  the  bill,  making  snch  amendment  within  fourteen  days,  or  set 
**davii  the  same  with  the  Registrar  for  hearing,  and  duly  serve  notice  thereof,  and  in 
*'  de£nh  the  demurrer  shall  be  allowed  with  costs ;  and  in  the  case  of  a  plea,  the  same 
'*  skill  be  allowed  with  costs,  and  deemed  thereafter  Talid  in  substance  and  form,  and 
*'ihe  parties  shall  proceed  on  such  plea  as  if  the  same  were  an  answer  deemed  sufficient 
'oQ  the  expiration  of  the  said  fourteen  days." 

ttth  General  Order,  Noo*  1834. — "  That  where  a  demurrer  shall  be  deemed  allowed, 
"&<  plaintiff  shall,  unless  otherwise  specially  ordered,  pay  the  defendant  the  costs  of 
*'tk  demurrer,  and  of  all  proceedings  thereon,  to  be  taxed  by  the  Mastet ;  and  where 
'*  tiie  demnrrer  extends  to  the  whole  bill,  the  bill  shall  stand  dismissed,  as  far  as  regards 
"*  tlie  defendant  demurring,  with  the  further  costs  of  such  to  be  taxed  by  the  Master, 
'*  va]«H  within  ten  days  from  the  allowance  of  the  demurrer,  the  plaintiff  shall  amend 
*'AebiIL" 
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r. 

OOODWIN. 


cation  miei  two  quastioiM :  first,  whetbor  the  Coart  has  jarisdiction 
to  graot  it  ?  tknd  second,  supposing  the  jarisdiction, — whether  the  Coart, 
in  the  exercise  of  its  discretion,  would  grant  it  under  the  drramstances  ? 
Here,  the  demnrrer  is  to  the  whole  bilL  By  the  19th  of  the  New  Rales, 
the  plaintiff  must  amend  his  hiU,  or  set  down  the  demurrer  for  argu- 
ment within  fourteen  days  after  notice  of  it  has  been  duly  senred,  aod, 
in  default,  the  demurrer  shall  be  aUowed  with  costs ;  and  by  the  20th 
of  the  New  Roles,  it  is  declared  that  where  the  demurrer  extends  to  the 
whole  bill,  the  bill  shall  stand  dismissed  with  costs,  so  far  as  regards 
the  defendant  demurring,  unless  within  ten  days  from  the  allowance  of 
the  demnrrer,  the  plaintiff  shall  amend  the  bilL  The  only  differenoe 
between  the  Old  and  New  Rules  upon  this  subject  is,  that  the  Old 
Rules  allowed  only  twelve  days  for  setting  down  the  demurrer,  uid  the 
New  allow  fourteen.  Mr.  Daniell,  in  his  Chancery  Praetieej  says, 
^  Strictly  speaking,  upon  demnrrer  to  the  whole  bill  being  allowed, 
^the  bill  is  out  of  Court,  and  no  subsequent  proceeding  can  be 
"  taken  in  the  cause"  (a) ;  Smiih  v.  Bamei  (fi) ;  Waildns  y.  Btuh  (c). 
[The  merits  of  the  bill  were  then  obsenred  upon.] 


Mr,  Leslie  in  reply. — There  can  be  no  doubt  that  the  Court  has 
jurisdiction  to  grant  the  present  application,  if  it  thinks  proper  to  do  so : 
Baker  t.  MeliM  (d) :  the  Court  can  relax  any  of  its  general  orders 
when  justice  requires  it :  Burrell  v.  Nicholson  (e) ;  Lord  Luean  r. 
La  Touche  (f).  We  think,  that  upon  aignment  of  the  demnrrer  it 
should  be  disallowed,  and  that  we  have  a  dear  case  for  a  decree.  It 
appears  plainly  that  our  non-compliance  with  the  rule  which  requires 
the  demnrrer  to  be  set  down  within  fourteen  days,  vras  not  intentional, 
but  by  a  casualty ;  and  the  simple  question  is,  whether  we  are  to  be 
turned  out  of  Court  in  consequence  of  a  purely  accidental  omission  on 
a  point  of  form,  having  no  connexion  with  the  merits  of  the  case,  nor 
in  any  degree  prejudicing  the  opposite  party  ? 

The  Master  of  the  Rolls  said  he  would  read  the  bill  and  the 
demurrer,  before  he  made  any  order  in  the  case. 

^oo  13.  The  Master  of  the  Rolls  now  adverted  to  the  foregoing  application, 

and  after  stating  the  contents  of  the  affidavit  of  the  plaintiff's  solicitor 
as  already  set  forth,  said, — 

This  application  is  resisted  on  the  authority  of  a  passage  in  DameUs 
Chancery  Practice,  aod  of  two  cases  in  Dickens  cited  to  support  it 


(a)  2  Dan.  Ch.  P.  87. 
(c)  2  Dick.  701. 
(e)  6  Sim.  612. 


(6)  1  Dick.  67. 
(rf)ll  Ve8.72. 
(/)  4  Law  Bee.  N.  S.  186. 
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Mr.  Daniell  says-*'*  Strictly  ipeaking,  open  a  demarrer  to  Ihe  whole 
**  bill  being  allowed,  the  bill  is  oat  of  Coort,  and  no  sobseqaent  pro- 
^oeeding  can  be  taken  in  the  cause  (a),"  and  he  cites  as  an  authority  for 
this  position  the  cases  of  Smith  y.  Somes  (6),  and  Watkins  v.  Bush  (c). 
In  the  report  of  the  former  case  it  is  merely  said,  that  **  a  demnrrer  to 
**  the  bill  was  allowed  ;**  and  in  the  latter  it  appears  that  the  allowance 
of  the  demorrer  was  apon  argnment :  therefore,  although  Mr.  DanielFs 
statement,  as  a  general  proposition,  may  be  true,  the  cases  cited  do  not 
Gsrry  it  to  the  extent  to  which  it  is  here  sought  to  be  applied ;  and  I 
thinlc  it  would  have  been  more  correct  if  it  had  been  directed  more 
partienlarly  to  the  case  of  a  demurrer  aUowed  upon  argument  Where, 
as  in  the  present  case,  there  is  a  formal  allowance  of  the  demurrer,  in 
consequence  of  its  not  being  set  down  for  arg^ument  within  the  time 
limited  by  the  general  orders,  and  it  appears  that  it  was  prevented 
from  being  set  down  within  the  regular  time  by  an  accident,  the  Court 
will  relieve  the  party  from  the  effect  of  the  accident,  and  relax  the 
role  so  as  to  meet  the  justice  of  the  case.  In  Btiker  v.  MeUish(d)^ 
Lord  Eldon  observed,  "  It  is  frequently  said  in  the  books,  that  where 
'*a  demurrer  to  the  whole  bill  is  allowed,  the  bill  is  out  of  Court,  and 
"  the  plaintiff  must  begin  again.  Strictly  speaking  that  is  the  principle. 
"  But  I  know  many  instances,  where,  after  a  bill  dismissed  by  order,  it 
*<  has  been  considered  in  the  discretion  of  the  Court  to  set  the  cause  on 
''foot  again."  So,  in  the  Attorney- General  v.  Fellows  (e),  the  defendant 
obtained  an  order  that  the  bill  should  be  dismissed  for  want  of  prose- 
cution, and  it  appeared  that  two  days  before  the  notice  of  the  motion 
to  dismiss  was  served,  the  plaintiflF's  solicitor  had  given  instructions  to 
hitderk  in  Court  to  file  a  replication,  which  he  omitted  to  do.  Upon 
an  affidavit  stating  those  facts,  the  Vice- Chancellor  restored  the  cause, 
coDsideriog  that  it  was  by  a  slip  that  the  replication  had  not  been  filed. 
In  like  manner,  in  the  present  case,  it  was  by  a  slip  that  the  demurrer 
was  not  set  down  in  proper  time ;  and  applying  the  principle  of  the 
decisions  I  have  just  mentioned,  I  think  I  am  bound  to  grant  the 
present  application  (f), 

(a)  3  Dao.  Ch.  P.  87.- The  rule  in  similarly  stated  in  Barry  &  Keogh's  Cb.  P.  204. 
{*)  1  Dick.  701.  (c>  2  Dick.  701. 

{d)  11  Yes.  72.  {e)  6  Madd.  1 11 . 
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GOODWIN. 


(f)  See  the  eases  of  Stewart -v.  Service^  1  Lloyd  &  G.  303 ;  In  re  LyonSy  1  Dm.  &  W. 
327,333;  &  Grady  y.  Barry  ^  1  Ir.  £q.  B.  13.  But  although  under  special  circum- 
stances the  Court  may  dispense  with  the  strict  ohservance'of  any  of  its  general  orders, 
tbe  Masters  cannot :  Smith  ▼•  Webster,  3  My.  &  Cr.  244. 
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1840. 
Rotis.  In  the  mattor  of  LAWLBRS,  Iftnorf. 

JVim.  11. 

mere  a  soli-  Q^  the  petition  of  Mrs.  Lawler,  who  was  mother  of  the  minors  and 
deeds,  &e.,  gnarduui  of  their  persons,  and  one  of  the  executoTS  of  James  Lawler 
claiming  a  lien    deceased,  the  minors*  father,  it  was  ordered  on  the  8th  of  December 

for  costs,  this 

Court  upon  the  1838,  that  it  shoald  be  referred  to  the  Master  to  iiN|nire  and  report 

tion°'  may^by  whether  the  late'solicitor  for  the  minors,  who  had  also  been  the  solicitor 

its  inherent  of  the  said  James  Lawler  deceased,  had  any  Ken,  and  to  any  and  what 

its  officers  re-  extent,  opon  the  deeds,  docoments,  or  secarities  relating  to  the  real 

fer  the  bill  for  ^i^  personal  estate  of  the  said  James  Lawler  deceased,  in  his  possession 

taxation,    and  *  <• 

in  case  of  more  or  power ;  and  if  so,  out  of  what  fund  snch  lien  should  be  discharged. 
Llmr Uxedoff        ^^^^^  Lawler  lately  presented  a  farther  petition,  stating  that  on  the 

disallow^  the  14th  of  October  1840,  the  Master  made  his  report  onder  the  foregoing 

of  taxation  and  order,  and  thereby  found,  that  the  said  solicitor  had  in  his  possession  or 

ordef  that  the  power  the  several  deeds,  docoments,  and  secarities  mentioned  in  the 

client  s   costs 

upon  the  tax-   first  schedule  to  the  report,  and  claimed  a  lien  on  them  amounting  to 

d^°uctS*from  ***«  ■""  ®^  ^^^^'  ^'^  ^^  **«'"»  ^^^  amount  of  several  bills  of  costs 

the  taxed  costs,  furnished  by  him  iu  the  month  of  November  1839,  for  the  porpese  of 

^licitor'  shaU  ^^^  reference,  from  which  the  sum  of  £313.  Os.  4^.  had  been  taxed  off 

^elijer  up  ^e  and  disallowed,  leaving  the  sum  of  £238.  6s.  1^.  certified,  including 

on  payment  of  therein  £22.  Os.  10^.  the  costs  of  taxation  ; — ^that  the  particulars  of 

^e  Cou^^de^  ^^  '^^"  ^^^^  '^^  ^^  ^  ^^®  second  schedule  to  the  said  report,  and 
dining  to  fol-  that  the  said  solicitor  had  received,  as  admitted  by  him  in  his  discharge 
sion  in  Rogers  ^^^  0"  ^^^  ^^^  reference,  of  cash  collected  out  of  the  outstanding  debts 
M^l^w'^'h^  due  to  the  said  testator  James  Lawler,  several  sums  amounting 
588.  altogether  to  the  sum  of  £109;  Is.  3^,  which  being  deducted  from  the 

said  sum  of  £238.  6s.  l|d.  left  the  sam  of  £128.  16s.  9^.  doe  to  tiie 
said  solicitor,  together  with  the  sum  of  £8.  Os.  6^d.  paid  by  him  on 
behalf  of  the  plaintiff  to  the  defendant  in  a  certain  cause  of  Lawier 
V.  EggUton  therein  mentioned,  the  said  two  sums  making  together 
£136.  17s.  4d. ;  and  the  Master  reported  that  the  said  solicitor  had  a 
lien  upon  the  said  deeds  and  documents  in  his  possession  to  the  extent  of 
the  said  sum  of  £136.  17s.  4d.,  which  should  be  paid  out  of  the  assets 
of  the  said  James  Lawler  deceased. 

It  appeared  that  there  were  several  classes  of  costs,  some  of  which 
were  disallowed  altogether,  and  the  others  reduced  on  the  taxation  con- 
siderably more  than  one-sixth. 

The  prayer  of  the  petition  was  now  moved.  It  was, — ^that  the  Master's 
report  might  be  confirmed,  and  the  petitioner  be  at  liberty  to  bring 
in  and  lodge  to  the  separate  credit  of  this  matter  and  of  the  said  solicitor 
the  sum  of  £114.  16s.  4d.,  being  the  amount  of  the  said  lien  after 
deducting  thereout  the  said  sum  of  £22.  Os.  10^  costs  of  taxation ; 
and  thereupon,  that  the  said  solicitor  should  within  one  week  lodge  in  the 
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Mtftff't  oiSce  to  the  crafit'of  ftlih  iimtter  the  several  deeds,  docaments,         1840. 

ml  nnritiee  in  his  peesession  or  preoorement  relating  to  the  real  and  ,    ■^^'  , 
pmoeal  estate  of  the  testator  James  Lawlerr  and  all  pleadings,  copies        In  re 

of  desds,  writings,  &&,  set  forth  or  eharged  for  in  tho  said  several  liills  i^wi>kK8» 

ofmlBi  to  he  verified  on  tho  oath  of  tho  said  solicitor ;  and  that  he  -^''i^'- 


be  ordered  to  pay  to  tho  minors  in  this  matter  their  costs  of  the 
tnstisa  of  the  said  sevend  hills  of  oosts^  and  that  the  amoant  thereof 
vbai  so  taxed  and  aseertained  might  he  deducted  from  the  said  snm  of 
£114.  16s.  4d.,  and  the  balance  paid  over  to  the  said  solicitor. 

Mr.  SmiA^  Q.  C,  and  Mr.  H.  O.  Hughes^  for  the  petitioner,  cited 
BkfAe  V.  Daviei  {a) ;    SiheHop  v.  Bamsay  {b)  ;  In  the  maUer  of 

Rue{e}. 

Mr.  Btakef  Q.C.,  and  Mr.  H*  ffBara  on  the  other  side,  submitted 
tkt  the  Cont  had  not  jurisdiction  to  grant  the  present  application,  as 
tlsi  CMC  was  plainly  not  within  the  statute.*  Here,  the  solicitor  was  not 
the  proflsovent :  he  had  not  commenced  any  action,  but  furnished  his 
cnIi  Hi  coanplianee  with  tho  order  of  this  Courts  made  upon-  the  appli- 
otiott  of  the  petitioner,  wlio  obtained  the  reference  for  taxation  with- 
ost  giving  any  undertaking  to  pay  the  sum  which  might  be  found  duOb 
Attiioegh  a  very  large  proportion  of  the  costs  claimed  was  disallowed, 
it  did  not  appear  that  there  was  any  thing  improper  or  exorbitant  in  the 
diargss ;  but  the  bills  happened  to  include  some  classes  of  costs  which, 
in  the  opinion  of  the  Master,  were  not  properly  chargeable  as  against 
the  flunors ;  Rogers  v.  Peierson  (d). 

The  Mastbr  op  thb  Rolls,  after  stating  l^e  contents  of  the  petition 
is  tti  case,  now  pronounced  his  judgement  upon  it  as  follows :— > 

The  present  application  is  resisted  upon-  the  ground  that  the  Court 
Im  bo  jarisdietion,  except  by  statute,  to  charge  the-  solicitor  with  the 
emu  of  taxation,  however  exorbitant  may  have  been  his  bill,  and  that 
tbii  case  is  not  within  the  statute.  If  the  law  were  so,  it  could  not  be 
^eiod  too  soon :  for  it  would  just  amount  to  this,  that  a  solicitor  having 
is  his  possession  the  title  deeds  of  his  client  and  claiming  a  lien  upon 
then  for  costs,  may  always  secnra  to  himself  the  costs  of  taxation  by 
nsdering  those  costs  unavoidable  by  the  extravagance  of  his  demands. 
Sodi  is  not  the  doctrine  of  a  Court  of  Equity.  In  Ex  parte  BeUott,  in 
r<  Lmfford  (e),  the  solicitor  was  ordered  to  pay  the  costs  of  taxation, 
nsre  than  one-sixth  having  been  taken  oflF;  and  there,  the  bill  was  re- 

(a)  1  Craw.  &  Dix,  223.  (b)  1  Beav.  134. 

(r)  2  Keen,  181.  (d)  4  Mee.  &  Welsh.  688. 

ie)  4  Madd.  379. 
•  7  (?.  2,  c.  14,  8.  9. 
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Amd  withoDt  any  lodgment  of  money  or  undertakuig  to  pay,  and  the 
Coart  don  not  ^pev  to  hare  had  any  other  aatbority  in  the  case  thin 
iU  ordimuy  jarisdictioa  in  banlcmptcy.  In  Barr  t.  Wig^M»{<^  there 
was  a  •imilar  ezerciw  of  the  authority  of  the  Court.  The  caw  1*  tke 
matltr  of  met  (b)  wai  plunly  not  nnder  the  itatnte,  and  perhapt  comei 
nearest  to  the  present.  The  solicitor  in  that  case,  baring  in  his  po«te«- 
sion  oert«n  title  deeds  of  his  client,  and  claiming  a  lien  upon  them  for 
coats  of  conreyandng  and  other  general  business  aot  at  all  contemplated 
by  the  sUtnte,  refused  to  give  np  the  deeds  until  paid  those  cmI«. 
There  Lord  Langdale,  M.  R.,  upon  the  client's  petition,  referred  the 
cost*  for  taxation,  reserving  the  qnestion  as  to  the  costs  of  the  petilios 
oBtil  the  return  of  the  report;  and  one-third  of  the  bill  haring  been 
disallowed  upon  taxation,  the  solicitor  was  not  merely  disallowed  hit 
costs  of  taxation,  but  was  ordered  to  pay  the  client's  costs  of  taxatian 
and  of  the  original  application  and  subsequent  petition  to  confirm  the 
report.  I  cannot  adopt  the  reasoning  nor  follow  the  decuian  lu  the 
case  of  Rogtrt  r.  Ptteracm  (e).  Whether  I  regard  the  solicitor  a*  as 
Officer  of  the  Court  bound  to  observe  its  regulations  and  practice,  and 
not  to  exact  from  the  suitors  under  his  direction  any  other  or  greater 
diarges  than  are  wairanted  by  such  r^fulaiions  and  practice; — or  whether 
I  regard  him  opon  the  taxation  as  a  party  litigating  or  insisting  npon 
certain  demands  in  this  Conrt, — 1  can  discover  no  renson,  nor  colunr  of 
reason,  for  doubting  the  jurisdiction  of  the  Court  to  charge  him  with  the 
costs  occasioned  by  his  inequitable  proceeding  (d). 

In  the  present  case,  the  solicitor,  holding  the  title  deeds  of  his  client, 
claimed  a  lien  for  costs  amounting  altogether  to  a  sum  of  £551.  6s.  6d., 
being  the  total  of  several  bills  of  costs,  some  of  which  have  been  diul- 
lowed  altogether,  and  from  every  one  of  which  much  more  than  one-sixth 
has  been  taxed  off ;  so  that  the  amonnt  certified  is  considerably  less  than 
oue-balf  of  the  original  demand.  I  have,  therefore,  oo  doubt  a>  to  the 
propriety  of  the  order  I  am  about  to  pronounce. 

Order  : — That  the  report  made  by  William  Curry,  Esq.,  the 
Master  in  this  matter,  bearing  date  ifao  14th  October  1S40, 
do  stand  confirmed;  and  that  the  sum  of  £22.  Os.  10^.,  in  tud 
report  mentioned  as  the  tud  solicitor's  costs  of  taxation,  be 
deducted  from  the  sum  of  £136.  17s.  4d.  reported  due  to  him; 
and  the  Court  doth  declare  that  the  nid  solicitor  ouf^t,  nnder 
the  drcnmstances  in  the  said  report  and  petition  mentioned, 
to  pay  the  costs  incurred  by  the  petitioner  Elisa  Lawler,  the 

(a}  4  Sim.  13».  (b)  3  Seen,  181. 

(c)  t  H«e.  &  Wfljb.  SB8.         ((0  See  BtaiiKt  an  Cvtlt,  Sod  ed.  pp.  169,  rl  «cf. 
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nirdian  of  dm  sud  minon,  in  havinff  the  several  bills  of  oosto  1840. 
ckimed  by  the  said  solicitor  taxed ;  and  aocordinglj it  is  fiorther  ^_.'-^'_ » 
ordered,  that  the  said  Master  do  tax  and  ascertain  the  said  In  re 
costs ;  and  that  the  same  when  ascertained  shall  be  deducted  I'^I'BRS, 
together  with  the  said  sum  of  £22.  Os.  lO^d.  from  the  said  sum 
reported  dne  to  the  said  solicitor ;  and  that  the  residae  be  paid 
to  him  out  of  the  fonds  in  bank  to  the  credit  of  this  matter ;  and 
accordingly,  that  the  Acconntant*General  do,  out  of  the  gOTem- 
ment  stock  now  in  bank  to  the  credit  of  this  matter,  transfer 
so  mnchy  &c.,  as  with  the  approbation  of  the  said  Master  will 
be  e^oiralent  to  the  balance  that  the  said  Master  shall  certify  to 
be  due  to  the  said  solicitor  on  foot  of  the  said  costs,  after  snch 
dedoctions  as  aforesaid ;  and  it  is  farther  ordered  that  the  said 
solicitor  do,  within  one  fortnight  from  the  date  of  this  order, 
bring  in  and  lodge  in  the  office  of  the  said  William  Carry,  Esq. 
the  Master  In  this  matter,  the  several  deeds,  documents  and 
secarities  in  his  possession  or  procurement  relating  to  the  real 
and  personal  estate  of  the  testator  James  Lawler,  and  all 
pleadings,  copies  of  deeds,  and  writings  set  forth  or  charged 
for  in  the  said  bills  of  costs  of  the  said  solicitor,  to  be  verified 
by  affidavit.* 


*  The  form  of  the  petitioner's  proceeding  in  the  foregoing  case  passed  without 
'^MiTation,  although  it  is  conceived,  it  was  not  in  strictness  free  from  objection.  It  may 
be  obserred  tiiat  the  Master  having  discretion  to  allow  or  disallow  the  solicitor's  costs  of 
tuition  (see  the  10th  General  Order,  February  1839),  included  them  in  the  sum 
<«^<d ;  and  therefore  it  would  seem  that  the  report  should  have  been  objected  to,  and 
t^  to  strictness,  the  application  should  have  been,  not  that  the  report  might  stand 
''^^cfinDed,  bnt  that  it  should  be  varied  according  to  the  objections.  See  the  following 
ca«f. 


POWER  V.  NA6LB. 


Not.  \7. 


Ama  thu  canse  had  been  far  advanced,  the  solicitor  of  one  of  the  A  solicitor  fur- 

ptrties  on  whose  behalf  very  heavy  costs  had  been  incurred^  famished  J^his client 

nt  bill  to  his  client,  and  reqnireil  him  to  pay  or  give  security  for  the  *^^i  •f*®'  ^^ 

laooDt,  and  declined  otherwise  to  be  farther  concerned  for  him.  Some  the  month  al- 

frnitless  hot  irritating  negociation  ensued,  in  consequence  of  which  the  *°2!!}  ^^  *^* 

snicitor  wrote  to  the  client,  discharging  himself  as  solicitor ;  and  more  menced  an  ac- 

d»n  a  month  having  elapsed  after  the  delivery  of  the  bill,  commenced  ^ount,*Ae 

client  having 
taken  no  step 
in  the  mean  time.  Afterwards,  upon  the  client's  netition  the  action  was  staved,  and 
the  costs  were  referred  for  taxation,  the  client  undertaking  to  pay  whatever  should  be  the 
nun  certified  as  due.  Upon  the  taxation,  more  than  one-sixth  having  been  taken  off,  the 
Court  ordered  that  the  solicitor's  costs  of  Uie  taxation  should  be  disallowed,  and  also  that 
the  client's  costs  of  the  taxation,  and  of  the  applicatioa  upon  the  return  of  the  report, 
shoald  be  deducted  from  the  amount  of  the  taxed  costs* 
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■o  aeti4Ni  for  Um  anioaDt**  In  the  mean  time,  the  cUenl  appointed 
another  solioitor,  to  whom  the  former  eelidtor  was  calkd  open  by  notice 
to  hand  over  all  the  client's  papers,  &c^  in  his  possession^  necessary  to 
enaUe  the  new  solicitor  to  jnooeed  in  his  steady  and  snbjeet  to  sach  lien 
for  costs,  if  any,  as  he  ought  have.  This  was  refused;  and  therenpon 
the  dient  presented  a  petition,  praying  that  the  former  solicitor  shoold 
hand  over  all  the  papers,  Ins.,  someot  to  sach  lien  as  he  might  have  for 
4XMits;  and  that  it  might  be  referred  to  the  Master  to  tax  the  same— the 
client  thereby  nndertaking  to  pay  whatever  sam  should  be  foond  doe; 
and  that  in  the  mean  time  the  actbn  might  be  stayed.  The  costs  were 
accordingly  referred  for  taxation,  and- the  action  stayed  as  desired ;  and 
npon  the  taxation  some  considerable  cash  advances  made,  as  it  was 
alleged,  by  the  solicitor,  on  account  of  a  commission  to  Coric,  and  other 
matters  having  been  disaUowed,  more  than  one-sixth  of  the  bill  as  fiuv 
abhed  was  taken  off;  bnt  the  Master  indoded  in  the  sum  certified  on 
fiK>t  of  the  costs  the  solicitor's  costs  upon  the  reference.  Two  objeo 
tions  ivere  taken  to  the  report :  first,  that  more  than  one-sixth  of  the  bill 
having  been  taken  off,  the  solicitor's  costs  incurred  npon  the  taxation 
should  ,have  been  disallowed  and  not  indoded  in  the  sum  certified ;  and 
second,  that  for  the  same  reason,  the  petitioner's  costs  of  taxation  should 
have  been  allowed  and  deducted  from  the  sum  ceittfied.  The  Master 
having  dedined  to  yield  to  these  objections, — 

Mr.  Brewster^  Q.  C,  for  the  petitioner,  now  moved  that  the  Master's 
report  should  be  sent  back  to  be  reviewed,  and  that  he  might  be 
directed  to  deduct  from  the  sum  certified  the  solicitor's  costs  of  taxation, 
and  also  the  amount  of  the  dient's  costs  of  taxation ;  and  that  the  soli- 
citor should  be  ordered  to  pay  the  costs  of  the  petitions,  and  of  this 
motion. 

Mr.  CollinSy  Q.  C,  and  Mr.  Michael  Barry ^  for  the  solicitor,  sub- 
mitted, that  as  the  petitioner  had  not  taken  any  step  within  the  month 
allowed  by  the  statute,  and  suffered  an  action  to  be  commenced  against 
him,  the  subsequent  reference  was  not  under  the  statute,  and  therefore 
that  the  Court  had  not  jorisdictioo  to  grant  the  present  application : 
Smith's  Chancery  Praotice,  707 ;  Jay  y. Cooke  (a);  BwrUm  v.  Bmllard  (b); 
Bogere  v.  Petereon  (c). 

(a)  3  Man.  &  By.  85 ;  S.  C.  8  Bar.  &  Cr.  635.  {h)  4  Bing.  561. 

(c)  4  Mee.  &  Wel^b.  688. 


*  Qiutre.—  Coold  this  action  have  been  maintained  P — It  baa  been  held,  tbat  pend- 
ing the  canse  in  wbicb  coets  are  incurred,  the  statute  of  limitations  does  not  mn  a^ioBt 
a  8oUcitor*ff  demand.  See  bis  Honor's  judgment  in  Eutletfge  ▼.  BuUedgt,  S  Jr.  £q. 
Rep.  p.  386,  and  the  cases  there  cited. 
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Mr.  BretoMUr,    in  reply,  cited  the  follovriog  cases: — Eltoood  ▼.  1840. 

Pearee  (a) ;  Feaiherstomhaugh  v.  Keen  {b)  ;   Baker  v.  Wills  (c) ;  Mur-  .J^l_ 

ray  7.  BaTlee{d) ;  Davison  ▼.  Allen  (e);  Holdemessv,  Barkworth  (f)  ;  powbr 

SUeeriop  r.  Ramsay  (g) ;  /n  the  maUer  of  Rice(K) ;  Blythe  v.  Dames  (t).  t^* 

NAOL& 

The  Master  or  thk  Rolls,  after  adverting  briefly  to  the  facts  of 
tbit  case,  and  to  his  decision  in  iMwlctSy  Minors^  made  the  following 
order:— « 

Let  the  parties  abide  their  own  costs  of  this  reference,  save  so  far 
as  hereinafter  directed ;  and  declare  that  the  sum  allowed  to  the 
said  solicitor  for  the  costs  of  taxation  onght  to  be  disallowed, 
and  deducted  from  the  sam  of  £610.  12s.  6d.,  certified  by  the 
Master  to  be  dae  for  costs  ;  and  declare  that  the  costs  incurred 
by  the  said  petitioner  on  the  taxation  onght  to  be  allowed,  and 
deducted  from  the  amount  of  the  said  taxed  costs ;  and  accord- 
ingly, let  the  Master  ascertmn  the  amount  thereof,  and  deduct 
the  same«  together  with  the  costs  of  this  application ;  and  let 
the  solicitor  for  the  said  petitioner  furnish  the  amount  of  the 
costs  of  this  application  within  one  week  from  the  date  of  this 
order ;  and  let  the  said  petitioner,  pursuant  to  his  undertaking 
contained  in  the  order  of  reference  bearing  date,  ftc,  pay  to 
the  said  respondent  the  sum  so  to  be  ascertained  within  one 
week  after  the  Master  shall  certify  the  same ;  and  on  payment 
of  the  sum  which  the  Master  shall  certify  to  be  due,  let  the 
re^>ondent  hand  over  the  said  deeds  and  documents,  &c.  relat- 
ing to  these  costs,  Terified  by  affidavit 

(a)  S  Bing.  8S.  (6)  3  Tyr.  640. 

(e)  4  TjT.  979.  (<0  7  Sim.  194. 

(e)  Jwntt  fat  1840,  p.  850.  (fi  8  Mee.  &  Welsh.  891. 

{g)  1  BeaT.  434.  (A)L3  KeeD,  181. 

(0  Crawfl&Diz.  Ab.  N.C.323. 
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1840. 
r/^mcvry.  MANNIX  V.  DRINAN. 

Jj-! 1/  fin  Chancery. J 

Thf  c*>nusorof 

H  jud^Mnentyby    ANDREW  Drinan,  the  testator  in  the  pleadings  of  this  caase  named^  on 

111 4  »4» \\\  \n  . 

1802  be-  ^^^  I^'b  of  February  and  7th  of  April  1796,  executed  two  bonds  with 
queatbes   cer-    warrants  of  attorney  collateral,  in  the  penal  sums  of  £1000  each,  condi- 

tain  leaseboldfl 

«peci(ically,  tioned  for  secaring  £500  of  the  then  currency  to  Thomas  Mannix, 
the  conusee  a  attorney.  Two  judgniento  were  entered  on  these  bonds,  one  in  Tri- 
tniMtee  under     nitv  Term  1796,  and  the  other  in  Michaelmas  Term  1799,  and  Mannix, 

his  will.     The 

executor  aa-  ^Y  ^^^  of  the  15th  January   1800,  executed  on  his  marriage  with  the 

sentstotbebe-  plaintiff  Charlotte  Mannix,  assigned  those  two  judgmenU,  to  trustees 

having  at  the  upon  trust,  to  pay  the  interest  to  himself  for  life,  and  after  his  decease, 

tiuB  payment  of  ^  ^>*  intended  wife,  the  plaintiff,  for  her  life ;  and  in  case  she  survived 

all  debts  of  the  htm,  and  there  was  no  issue,  then  upon  trust  for  her  absolutely. 

A.  suit  is  in-        Andrew  Drinan,  the  conusor  of  these  judgments,  was,  in  and  prior  to 

^  oViL^  ^    1  the  year  1802,  seized  of  several  denominations  of  land  for  freehold 

1812  for  a  sale  J  ^ 

of  part  of  the  interests,  and,  amongst  the  rest,  of  the  lands  of  Kaffeen,  which  he  held 
!^^.lt^kl^  Fir    ondei  a  lease  for  lives  renewable  for  ever,  and  was  entitled'  to  chattel 

perty  by  aspe-  ' 

cific  encum-  interests  in  various  other  denominations  of  land,  and,  amongst  the  rest, 

under  the  de-  the  lands  of  Maglin  and  Ballyorban,  for  long  terms  of  years,  and  was  also 

cree  in  that  entitled  to  very  considerable  personal  property,  the  chief  part  of  which 

judgment  is  was  invested  in  a  valuable  brewery,  held  for  a  long  term  of  years,  fie, 

decufed?^  by  bis  will,  dated  the  9th  of  February  1802.  directed  his  debts  to  be 

charge  on  the  paid  out  of  all  such  property  as  he  should  die  seised  of  or  entitled  to, 

saletj^es  ^^^  expressly  postponed  all  bequests  in  his  will  to  the  payment 

place,  and  af-  thereof,  and  subject  thereto,  devised  the  said  lands  of  Raffeen  to  Bar- 

terthe  death  of  »  ^  »  ... 

the  oonusee  in   tholomew  Foley  and  Thomas  Mannix  (the  conusor  of  the  two  judg- 

dow '  who  wtl  ™®"^)>  °P^°  ^'^^  ^^^  ^^  ^'^®  Mrtj  Drinan,  for  life,  and  after  her 

entitled  to  the  decease  to  his  son  George  Drinan,  his  heirs  and  assigns,  and  bequeathed 

der^a°settle-  ^^®  *^^^  lands  of  Maglin  to  his  son  David ;  and  by  hts  said  will,  he 

ment  which  bequeathed  the  lands  of  Ballyorban  to  the  same  trustees,  upon  trust  for 

gave  the  conu-  i  •  i. 

see  a  life  inte-  his  son  John  Dnnan,  when  he  should  attain  the  age  of  twenty-three 

h^^^b'U  to  ^^^  yean>  absolutely ;  and  he  gave  and  bequeathed  the  brewery  concerns  to 

the  amount,  the  same  trustees,  upon  trust,  as  to  one-third  for  his  son  George,  and 

amends  in  ^^  ^  another  third  for  his  son  Andrew ;  and  as  to  the  remaining  third, 

1836,  making  upon   trust  for  his  widow  for  life,  and,  at  her  death,  for  such  of  his 

parties  the 
specific    lega- 
tee, his  wife  and  children,  upon  whom  the  chattel  had  been  settled  by  a  post-nuptial  set- 
tlement:—H«/^,  that  she  was  entitled  to  compel  the  owner  of  the  chattel  to  contribute 
to  the  payment  of  the  iudgment. 

A  creditor  who,  by  lying  by,  permits  the  executor,  having  at  that  time  assets  for  pay- 
ment of  debts,  to  pay  a  legacy,  does  not  thereby  lose  his  right  to  compel  that  legatee^ to 
contribute  to  the  payment  of  bis  debt,  if  the  executor  subsequently  waste  the  assets  ;  but 
the  assets  of  the  defaulting  executor  must  be  first  resorted  to,  and  the  insolvency  of  the 
executor  not  having  been  proved : — Held,  that  the  legatee  was  entitled  to  an  inquiry  upon 
the  point,  even  alter  a  decree  to  account,  and  a  report  under  it. 
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sons  as  she  should  by  will  appoint  The  stock  in  the  brewery  the 
testator  gave  to  his  sons  George  and  Andrew,  and  his  widow,  share  and 
share  alike,  provided  the  same  did  not  exceed  £4000;  bnt  if  it 
sboold  be  /onnd  npon  a  valuation  to  exceed  £4000,  then  the  sorplns  to 
go  to  his  widow ;  and  if  she  did  not  exercise  her  power  of  appointment 
as  to  her  own  third,  then  the  same  was  to  go  to  his  said  sons  equally. 
He  gave  legacies  of  £2000  each  to  his  daughters  Anne  and  Margaret, 
and  he  made  his  widow  sole  residuary  legatee,  and  appointed  her  exe- 
cutrix during  her  life,^and  at  her  death,  his  sons  George,  David,  and 
Andrew. 

The  testator  died  shortly  after  the  date  of  his  will,  without  having 
altered  or  revoked  it,  leaving  his^  two  daughters  Anne  and  Margaret, 
his  five  sons  George,  Andrew,  David,  Charles  and  John,  surviving. 

The  testator's  widow  (Mary)  proved  the  will,  and  she  and  her  sons 
George  and  Andrew  carried  on  the  brewing  business  on  the  testator's 
concerns  in  partnership  for  some  years. 

The  debts  due  by  the  testator  were  very  small,  compared  with  the 
amount  of  his  personal  estate ;  and  shortly  after  his  death,  his  son 
David,  with  the  assent  of  the  executrix,  went  into  possession  of  the 
lands  of  Maglin ;  and  when  John  attained  his  age  of  twenty-three  years, 
he  also,  with  the  like  assent  of  the  executrix,  possessed  himself  of  the 
lands  of  Ballyorban. 

On  the  1 1th  of  June  1807,  George  Drinan  mortgaged  his  share  of 
the  brewery,  and  other  premises  which  had  been  devised  to  him  by  the 
testator,  to  his  brother  Andrew,  for  securing  £7500.  That  mortgage 
included  some  premises  adjoining  the  brewery,  which  had  never  been 
the  property  of  the  testator,  but  upon  which  certain  extensions  of  the 
concern  had  been  built  after  his  death. 

Shortly  afterwards,  Mary  Drinan  assigned  her  share  to  George, 
in  consideration  of  his  taking  on  himself  the  payment  of  the  two 
legacies  given  to  his  sisters :  and  he  accordingly,  by  deed  of  the  25th 
of  February  1808,  mortgaged  the  brewery  for  £4000  to  John  Williams, 
who  had  married  testator's  daughter  Margaret,  upon  trust  as  to  one-half 
for  the  other  daughter  Anne. 

Andrew  Drinan,  on  the  14th  of  February  1812,  assigned  the  mort- 
gage for  dC7500,  to  John  Haynes,  as  a  collateral  security  for  £1000. 

The  interest  on  Mannix's  judgments  was  paid  up  to  the  year  1813, 
from  which  period  it  was  suffered  to  fall  into  arrear. 

On  the  30th  October  1812,  John  Williams  filed  his  bill  to  foreclose 
the  mortgage  of  the  25th  February  1808,  executed  to  secure  the  legacies 
to  the  testator's  daughters.  On  the  11th  December  1813,  a  decree  to 
account  was  pronounced,  under  which  the  Master  was  directed  to  take 
an  account  of  what  was  due  on  foot  of  the  mortgage  of  the  11th  June 
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1807 ;  and  all  persons  having  debts  or  encumbrances  prior  to  tbe  mort- 
gage of  Febroary  1608,  were  declared  al  liberty  to  come  in  and  provt. 

A  supplemental  bill  was  filed  on  the  19th  of  October  1814^  against 
J.  HayneSy  to  which  he  appeared  and  answered. 

The  surviving  trustee  in  IVlannix's  marriage  settlement  proved  the 
judgments  under  the  decree,  and  the  Master  reported  £1092.  8s.  5d.  to 
be  due  to  him  on  foot  of  them  for  principal,  interest,  and  costs. 

A  final  decree  was  pronounced  on  the  3rd  of  March,  1815,  by  which 
Geoi|^  Drinan  was  directed  to  pay  the  amount  of  the  mortgage,  and 
of  all  prior  encumbrances  (including  Mannix's  judgments),  and  that  in 
default  of  his  doing  so,  the  premises  comprised  in  the  mortgage  should 
be  sold,  and  that  out  of  the  purchase-money,  the  plainttflp  in  that  cause 
and  the  several  prior  encumbrancers  should  be  paid  the  amount  of  their 
demands  according  to  their  priorities ;  and  in  case  the  produce  of  the  sale 
should  be  insufficient,  after  paying  all  prior  encumbrances,  to  satisfy  the 
demand  of  the  plaintiff  Williams,  then  it  was  directed  that  an  accooDt 
should  be  taken  of  the  real  and  personal  estate  and  effects  of  the  testator 
Andrew  Drinaii. 

Under  that  decree,  the  mortgaged  premises  were  set  up  for  sale  in 
1815,  and  Andrew  Drinan  was  declared  the  purchaser,  for  a  sum  of 
£5900.  No  steps,  however,  were  taken  to  confirm  the  sale,  and  no 
further  proceedings  were  had  in  the  cause. 

Mary  Drinan,  the  widow  and  executrix  of  the  testator,  died  in  1820, 
and  George  Drinan  took  out  administration  to  her,  and  afterwards  he 
obtained  probate  of  the  will  of  the  testator  Andrew,  as  the  surviving 
executor. 

There  was  no  issue  of  the  marriage  of  plaintiff  with  Thomas  Manniz, 
and  he  died  in  December  1822,  having  bequeathed  all  his  personal  pro- 
perty to  the  plaintiff,  and  appointed  her  executrix.  She  proved  the 
will,  and  on  the  30th  of  November  1826,  filed  an  original  bill,  for  the 
purpose  of  having  the  amount  of  the  judgments  raised  out  of  the  real 
and  personal  estate  of  the  testator,  and  brought  before  the  Court  several 
parties  who  had  acquired  interests  in  the  real  estates  of  the  testator, 
and  amongst  the  rest  John  Drinan,  as  entitled  to  a  mortgage  of  Raffeen. 

In  1835,  plaintiff  amended  her  bill,  introducing  statements  shewing 
the  devolution  of  various  portions  of  the  landed  property  of  the 
testator,  both  freehold  and  chattel,  and  seeking  to  compel  them  to  con- 
tribute to  the  payment  of  the  judgments :  and  she  also  set  forth  the  pro- 
ceedings of  the  cause  of  WiUiams  v.  Drinan,  and  prayed  that  she  might 
have  the  benefit  of  the  decree  pronounced  in  it,  and  that  an  account 
might  be  taken  of  what  was  due  to  her  on  foot  of  her  several  demands, 
as  ascertained  by  that  decree,  and  of  the  interest  that  had  since  accrued 
due  on  the  principal  thereof ;  and  also  an  account  of  the  real  and  per- 
sonal estate  of  the  testator. 
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To  this  amended  bill,  rapretenlatires  of  the  original  testator  of  hb 
widow  Marjr  and  of  hb  sons  Greorgei  Andrew  and  Darid,  all  of  whom 
bad  been  set  ap  by  the  plaintiff  herself,  were  parties.  That  hill  also 
stated  that  John  Drinan,  by  deed  of  the  I9th  of  February  1824, 
assigned  the  lands  of  Ballyorban,  upon  certain  trusts,  for  his  wife  and 
ehildren,  and  that  they  claimed  an  interest  in  said  lands  under  that. 
He,  his  wife  and  children  (all  of  whom  were  minors)  were  made  parties, 
and  the  personal  representative  of  the  trustees  in  that  deed  were  also 
brooght  before  the  Court. 

John  Drinan  and  his  wife  never  answered  the  amended  bill,  which  was 
taken  as  confessed  against  them ;  and  the  usual  minors'  answer  was  put 
io  for  their  children,  by  the  plaintiff. 

On  the  1st  of  May  1837,  a  decree  was  pronounced,  by  which  it  was 
declared  that  the  plaintiff  was  entitled  to  the  benefit  of  the  decree  of 
1815;  and  it  was  referred  to  the  Master  to  take  an  account  ''of  what 
**  was  due  and  owing  to  the  plaintiff,  on  foot  of  her  several  demands  for 
^  principal,  interest  and  costs,  ascertained  to  be  due  by  the  decree  pro- 
"nonnced  in  the  cause  of  Williams  v.  Drinan^  on  the  3rd  of  March  1815, 
**  and  of  the  interest  which  had  since  accrued  due  on  the  principal  thereof*' 
according  to  the  plaintiff's  priority,  and  of  the  debts,  legacies,  and 
funeral  and  testamentary  expenses  of  the  testator  Andrew  Drinan,  and 
of  the  real,  freehold,  and  personal  estate  and  effects  of  the  said  Andrew, 
in  whom  vested,  and  who  are  now  entitled  to  the  same  respectively, 
and  subject  to  what  debts,  charges,  and  encumbrances. 

The  Master  made  his  report  under  that  decree  on  the  11th  of  June 
1840,  and  by  that  he  found  that  there  w&h  due  to  the  plaintiff,  as  exe- 
catrix  of  Mannix,  and  in  her  own  right,  on  foot  of  the  judgments,  the 
entire  of  the  principal  sum  secured  thereby,  and  interest  on  the  said 
principal  sum  from  the  22nd  of  February  1815  (up  to  which  time  inte« 
tereti  had  been  computed  thereon,  in  the  cause  of  WiUiam$  v.  Drinan) 
np  to  the  22nd  of  November  1839,  making  the  entire  amount  due  for 
principal  and  interest  exceed  the  penalties  of  the  bonds. 

The  report  found  that  there  were  not  any  other  debts  of  the  testator 
doe  at  his  decease,  and  that  the  testator's  interest  in  the  lands  of 
Raffeen  had  been  conveyed  by  George  Drinan,  by  deed  of  the  6th  of 
May  1831,  to  William  Andrew  Drinan,  one  of  the  defendants,  in  whom 
it  remained  vested.  That  John  Drinan  having  attained  twenty-three, 
executed  two  leases  of  Ballyorban,  bearing  date  respectively  the  29th 
January  1808,  and  21st  of  February  1809,  to  Thomas  Cnthbert. 

That  John  Drinan  and  his  undertenants  had  been  ever  since  the  exe- 
cution of  these  leases  in  the  exclusive  possession  of  thfse  lands,  and  that 
they  were  now  vetted  in  him  subject  to  the  debts  of  the  testator.  The 
report  also  found  the  facts  statud  before  respecting  the  brewery,  and 
and  that  Greorge  Drinan  lei  it  in  1810,  together  with  other  premises 
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adjoining,  acquired  by  him,  and  on  which  he  had  built  an  eztention  of 
the  concern,  at  a  rent  of  £1800  and  a  fine  of  £5000.  It  then  iband 
the  mortgage  by  George  to  Andrew,  the  snb-mortgage  by  Andrew  to 
Haynesi  and  that  the  defendant  Elisabeth  Haynes,  his  personal  repreten* 
tatire,  then  held  the  same  as  a  security  for  the  balance  due  on  foot  of 
the  sub-mortgage. 

With  respect  to  the  lands  of  Maglin,  the  report  contained  a  special 
finding,  that  DaWd,  to  whom  the  testator's  interest  therein  had  been 
spedfically  bequeathed,  entered  into  possession  thereof  shortly  afler  the 
testator's  death,  the  executrix  baring  assented  to  the  bequest;  and 
that  he  continued  in  possession  until  1611,  and  that  in  the  month  of 
November  in  that  year  he  sold  hit  interest  therein  to  James  Connell, 
the  husband  of  defendant  Mary  Connell,  for  the  full  ndue, — and  that 
Connell,  when  he  paid  the  purchase  money,  had  no  notice  of  either  of 
the  plaintiff's  judgments;  that  Connell's  interest  in  the  lands  was 
Tested  in  the  defendant  Mary ;  and  that  no  proceedings  had  been  taken 
against  James  Connell,  or  the  defendant  Mary,  to  compel  contribution 
to  the  debts  of  the  testator  until  1835,  and  submitted  to  the  Court 
whether  the  raid  lands  were  subject  to  the  testator's  debts  and  liable  to 
be  considered  as  part  of  his  assets  ?  The  report  found  that  all  the  lands 
devised  by  the  testator  had  been  lost  by  expiration  or  eviction,  except 
the  premises  therein  specified,  including  Raffeen,  Ballyorban,  the  pre- 
mises in  Barrack-street,  Maglin  and  others,  which  it  is  unnecessary 
to  specify  here  ;  all  of  whch  except  Maglin,  as  to  which  there  had  been 
a  special  finding,  were  found  to  be  subject  to  the  debts  of  the  testator. 

The  report  further  found  that  the  brewery  and  other  concerns,  and 
other  personal  property  of  the  testator,  consisting  of  stock  in  trade, 
debts  due  to  him,  household  furniture,  and  other  moveables,  amounted 
in  value  to  £10,000,  all  which  had  come  to  the  hands  of  the  executrix 
and  executors  of  the  testator,  and  was  wasted  by  them,  and  that  no 
part  of  the  personal  property  of  the  testator  was  then  forthcoming,  save 
the  leaseholds  for  years. 

To  this  report  the  defendant  John  Drinan,  his  wife  and  children,  who 
were  still  infants,  took  six  exceptions.  The  first  of  which  was,  that  the 
Master  had  reported  interest  beyond  the  penalty  to  be  due  to  the  plaintiff. 

The  second  and  third  exceptions  related  to  the  amount  of  the  testator's 
personal  property,  found  to  have  come  to  the  hands  of  executrix  and 
executors,  which  the  defendant  contended  ought  to  have  been  found  of 
much  larger  value.  The  fourth  was  on  the  ground  that  the  Master  had 
not  found  that  Mannix  acted  as  the  trustee  of  the  testator's  will,  as  his 
attorney,  and  the  attorney  of  his  widow  and  of  other  members  of  his 
family.  The  fifth  was  because  the  Master  had  not  reported  the  sale 
under  the  decree  of  1815,  and  that  Andrew  Drinan  had  purchased  the 
brewery  premises  and  remained  in  possession ;  but  no  exception  was 
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taken  to  the  finding  in  the  report  that  BaUyorban  vas  subject  to  the 
testator  t  debts. 

The  oaase  was  set  down  by  the  plaintiff  to  be  heard  upon  the  report 
and  exceptions,  and  by  the  defendant  J.  Drinan  for  further  directions. 

Mr.  Pennefather,  Q.  C,  Mr.  Warren^  Q.  C,  and  Mr.  Collins,  Q.  C, 
for  the  plaintiff. 

Mr.  W.  Brookey  Q.  C,  Mr.  Blake^  Q.  C,  and  Mr.  Haig^  for  the  defend- 
ant John  Drinan^  his  wife  and  children. 

The  SolicUor-  General,  Mr.  Serjeant  Chreene,  and  Mr.  Henn,  Q.  C,  for 
the  defendant  WiUiam  Andrew  Drinan. 
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Mr.  Longfidd  for  the  defendant  Elizabeth  Haynes. 

With  respect  to  the  first  exception,  it  was  contended  by  the  counsel 
for  the  defendant  J.  Drinan,  that  the  decree  of  1837,  when  it  directed  the 
Master  to'  compute  the  interest  that  accrued  since  1815,  meant  merely 
interest  accordiogt'o  the  course  of  the  Court,  not  exceeding  the  penalty ; 
and  for  that  they  cited  Hamilion  ▼.  Houghton  (a),  and  Gorman  v. 
Arthure  (6).  That  the  only  case  in  which  Courts  of  fruity  ga?e  interest 
beyond  the  penalty  was,  when  the  creditor  had  been  prevented  from 
obtaining  payment  by  the  acts  of  the  debtor  whose  estate  was  sought 
to  be  affected, and  that  such  acts  must  amount  to  misconduct;  and  they  re- 
lied on  the  cases  of  Claris  ▼.  Seion  (c);  Moore  v.  Maenamara  (d);  Hughes 
r.  Wynne  (e) ;  Berringion  ▼.  Evans  (f) ;  Grant  v.  Grant  (g) ;  Hiehson 
V.  Aykoard  (A) ;  and  Sterling  v.  Wynne  (t) ;  for  this  purpose, — and  to 
shew  the  role  at  law  M^Clure  v.  Dunkin  (A),  and  Amott  v.  Redfem  (/), 
were  dted. 


For  the  plaintiff  it  was  contended,  that  upon  the  true  construction  of 
the  decree  of  1837,  the  Master  was  warranted  in  allowing  interest 
beyond  the  penalty.  That  in  Hamilton  v.  Houghton  the  decree  merely 
directed  that  interest  should  be  computed ;  and  in  Gorman  y.  Arthure 
the  direction  was,  that  the  Master  should  take  an  account  of  what  was 
doe  for  prindpal  and  interest ;  but  that  here  the  plaintiff  was  declared 


(a)  3  Bligh.  169. 
{e)  6  Vm.  414. 

(e)  1 M  J.  &  Kee.  20. 
ig)  3  Bim.  340. 

(f)  1  Jones,  61. 


{b)  LI.  &  Goold,  Cas.  temp.  Plnnket,  335. 

(cO  1  B.  &  B.  809. 

(f)  1  Young,  46. 

(A)  LI.  &  Goold,  Cas.  temp,  Plunket,  233. 

{k)  1  Eait,  436. 

(0  3  Bing.  363. 
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entitled  to  interest.  That  when  the  decree  was  pronoonced  there 
were  seven  yean'  interest  doe  beyond  the  penalty,  and  that,  therefore, 
the  direction  in  the  decree  to  calculate  accraiag  interest  shewed  that  the 
Conrt  mnst  have  meant  that  the  plaintiff  was  to  have  interest  beyond 
the  penalty.  That  the  delay  had  been  occasioned  by  the  acts  of  the 
defendants  in  dividing  the  property  into  a  great  number  of  fractional 
parts,  rendering  it  necessary  for  the  plaintiff  to  make  upwards  of  sixty 
defendants ;  and  the  case  of  Hyde  v.  Price  (a)*  was  cited. 


The  Lord  Chancellor. 

This  exception  mnst  be  allowed.  I  do  not  think  that  any  case  has 
been  made  to  entitle  the  plaintiff  to  interest  beyond  the  penalty,  either 
in  allegation  or  proof.  No  case  has  been  made  either  of  miscondact  on 
the  part  of  the  defendant  whose  estate  is  sought  to  be  affected,  or  of 
difficulties  in  the  way  of  the  plaintiff's  recovering  this  debt,  to  take  this 
case  out  of  the  general  rule,  that  interest  shall  not  be  recovered  beyond 
the  penalty.  The  counsel  for  the  plaintiff  have  rested  their  case  on  the 
decree  of  18S7,  which  they  contend  has  given  interest  beyond  the 
penalty ;  and  if  it  have  done  so,  of  course  there  is  an  end  of  the  case,  u 
this  is  not  a  rehearing  of  the  cause.  If  it  had  done  so,  it  would  have 
directed  nothing  that  was  unjust  or  inequitable,  but  I  cannot  find  any 
thing  in  it  to  shew  that  it  has  done  so.     I  must,  therefore, 

Allow  the  first  exception. 

All  the  other  exceptions  were  overruled— the  fourth,  because  the 
(acts  stated  in  it  appeared  on  the  face  of  the  plidntiff  's  amended  bill,* 
and  the  sixth,  because  the  sale  in  1815  was  part  of  the  proceedings  in 
the  cause  of  Williams  v.  Drinan,  of  which  plaintiff  sought  the  benefit ; 
and  it  was,  therefore,  unnecessary  that  it  should  appear  upon  the  report 

On  the  part  of  the  plaintiff  it  was  contended,  that  there  was  no  laches 
on  the  part  of  Mannix  in  not  having  enforced  payment  earlier,  as  he 
was  paid  interest  down  to  1813  ;  and  even  if  there  were,  the  plaintiff,  who 
was  ufime  eoverte  down  to  1822,  when  her  right  first  accrued,  could  not 
be  affiected  by  it,  and  that  any  attempt  to  controvert  her  rights  novr 
was  inconsistent  with  the  decree  of  1837,  which  gave  her  the  benefit  of  the 
decree  of  1815.  That  John  Drinan  and  his  wife  allowed  the  will  to  be 
taken  as  confessed  against  them  and  their  children,  appeared  by  counsel 
at  the  hearing.    That  they  had  taken  no  exception  to  the  part  of  the 

(a)  8  Sim.  57S. 


*  See  the  report  of  thin  case  in  Mr.  C  P.  Coaper*M  RepoirU^  1  toI.  193,  where  all  the 
authorities  on  thia  nbjoct  are  dtacusfed  in  a  note  of  the  editor. 
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report  which  foand  Ballyorban  to  be  sabject  to  the  debts  of  the  testator. 
That  the  plaintiff's  was  the  ordinary  case  of  a  creditor  coming  into  a 
Coort  of  Equity  to  compel  a  legatee  to  refund  when  the  assets  prove 
defictent>  and  that  the  onus  lay  upon  the  defendants  of  proving  before 
the  Master  that  there  were  general  assets.  That  the  fact  of  plaintiff's 
being  obliged  to  raise  representatives  to  the  executrix  and  executor 
shewed  that  there  were  no  assets  of  the  latter  to  answer  any  devas^ 
tavit.  That  if  any  such  inquiry  were  to  be  directed  now,  it  should  be 
at  the  expense  of  the  party  seeking  it,  and  the  plaintiff  should  not  be 
deUyed  in  the  meantime ;  that  a  receiver  should  be  appointed  over  all 
the  property  of  the  testator.  That  the  statute  of  limitations  did  not 
apply,  as  John  Drinan  was  a  party  to  the  bill  of  1826,  which  sought  a 
general  account  of  the  real  and  personal  property  of  the  testator,  and 
the  statute  did  not  apply  to  suits  pending  when  it  passed, — and  that  as 
to  his  children,  the  decree  of  1837  was  as  binding  on  them  as  if  they 
were  adult.  In  order  to  shew  that  the  right  of  a  creditor  to  compel  a 
legatee  to  refund  when  the  assets  prove  deficient^  is  not  affected  by  the 
drcomstance  that  at  the  time  when  the  legacies  were  paid  there  were 
assets  in  the  hands  of  the  executor  for  the  payment  of  the  debts,  they 
cited  Hodges  ▼.  Waddington  (a\  Anonymous  (b) — which  is  the  same 
case  as  that  in  Veniris, — Newman  v.  Barton  (c);  Hardwicke  v. 
Mynd(d), 
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On  the  part  of  the  defendant  John  Drinan,  his  wife  and  children,  it 
was  contended,  that  the  bill  should  be  dismissed  as  against  them  with 
costs,  as  Mannix  recognised  his  going  into  possession,  and  was  a  party 
to  the  leases  of  1808  and  1809,  as  a  trustee  under  the  testator's  will, 
at  a  time  when  the  executrix  had  ample  assets  for  the  payment  of  the 
debts,  and  as  his  possession  had  never  been  disturbed  since.  That  the 
bill  of  1826  made  J.  Drinan  a  party  merely  as  a  mortgagee  of  Raffeen, 
and  the  prayer  of  that  bill  was  for  payment  out  of  the  real  and  personal 
estate  of  the  testator.  That  the  mortgage  to  Williams  in  1 808,  for 
wearing  the  legacies,  was  an  admission  of  assets  for  the  payment  of  debts, 
and  the  plaintiff  should  have  shewn  that  there  were  none  forthcoming; 
that  a  creditor  cannot,  by  merely  alleging  a  deficiency  of  assets,  compel 
a  legatee  to  refund ;  Orr  v.  Kaimes  (e).  That  in  the  cases  of  Hodges  v. 
Waddington^  and  Newman  v.  Barton,  and  Hardwicke  v.  Mgnd,  the  in- 
solvency of  the  executor  was  proved.  That  even  when  the  insolvency 
of  the  executor  was  proved,  relief  was  refused  to  legatees  when  the  assets 
were  sufficient  at  the  time ;  fValcot  v.  Hall  ffj;  Orr  y.Kaimes(g);  Maglin 
V.  Cooper,  stated  in  the  note  to  the  preceding  case  in  Mr.  BeU*s  edition 


(a)  Veot.  360. 
(0  3  Ver.  305. 
(e)  3  Yes.  sen.  194. 


(g)  3  Yes.  sen.  194. 


(5)  1  Yer.  163. 
(i>  1  Ans.  109. 
(f)  3  B.  C.  C.  306. 

Q     t 
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of  Brown.    That  the  only  cases  in  which  a  legatee  was  compelled  to 
refund  for  payment  of  debts,  was  where  these  debts  could  not  have 
been  provided  for  at  the  time ;  Chelsea  Waiertoorks  r.  Cooper  (a) ;  Monk 
▼.  Russell  (b).    That  plaintiff  might  have  got  fall  relief  in  the  soit  of 
1812  by  merely  applying  for  carriage  of  the  decree,  instead  of  which 
she  filed  a  new  biU  and  amended  it  in  1835,  making  every  one  who 
appeared  by  the  registry  to  have  got  any  interest  in  the  lands  of  the 
testator,  a  party.     That  in  the  present  suit  plaintiff  could  not  compel  a 
specific  legatee  to  contribute  until  the  primary  fund  for  the  payment  of 
the  debts,  namely,  the  assets  of  the  defaulting  executrix  and  exe- 
cutors, was  exhausted;  that  plaintiff  had  given  no  proof  that  there  were 
no  such  assets,  and  that  under  the  decree  of  1837,  which  directed 
an  account  of  the  property  of  the  testator,  no  account  could  be 
taken  of  the  assets  of  the  executrix  or  executors.     That  defendants 
were  entitled  to  a  further  inquiry  upon  that  point,  not   merely  to  settle 
equities  between  themselves,  but  to  shew  that  there  is  no  ground  for 
the  plaintiff 's  equity  against  them.     That  this  was  open  io  the  defend- 
ants on  the  report,  although  they  had  not  excepted,  as  the  matter  ap- 
peared upon  the  face  of  it,  and  was  a  question  not  of  £act  but  of  law ; 
that  in  the  case  of  Tat/lor  v.  Gorman  (c),  it  had  been  decided  that 
where  a  matter  appeared  on  the  face  of  the  report,  an  exception  was  not 
necessary. — [The  Lord  Chancellor.     I  do  not  think  the  case  cited 
is  precisely  in  point.     Where  the  Master  stating  in  his  report  all  the 
facts,  draws  an  inference  from  those  focts,  there  the  Court,  having  all 
the  information  before  it,  may  draw  its  own  inference,  even  though  it 
should  differ  from  that  of  the  Master.    But  is  there  any  authority  to 
shew  that  where  the  Master  has  founded  a  conclusion  upon  particolar 
facts,  which  conclusion  would  be  right  if  there  were  not  other  facts  in 
the  case,  which  the  Master  has  not  found,  an  inquiry  could  be  directed  as 
to  those  facts,  at  the  i^pstance  of  a  party  who  had  not  excepted  to  the 
report  in  that  particular  ^] — That  the  case  fell  within  the  principle  of 
Brodie  v.  Barry  (d),  and  Adams  v.  Claxton  (e).     That  by  the  decree 
of  1815  George  Drinan  was  directed  personally  to  pay  these  judgments, 
and  a  fund  had  been  realised  in  that  cause  which  would  have  been 
available  for  the  payment    of    the  plaintiff,   if    due  diligence  had 
been  used  by  the  trustee.    That  that  decree  would  be  followed  up  by 
making  the  assets  of  Geoi^  available.     That  the  decree  of  1837, 
directing  the  accounts  of  1815  to  be  carried  on,  did  not  displace  the 
right  of  a  legatee  to  contend  that  a  creditor  could  only  come  on  them 
in  default  of  the  primary  fund ;  and  the  report  finding  the  lands  of 
Ballyorban  subject  to  the  debts  of  the  testator,  decided  nothing  as  to  the 


(a)  1  Esp.  S76. 

(c)  Not  reported  as  to  this  point 

{e)  1  Ja.  &  Wal.  471. 


(b)  3  My.  &  Or.  96. 
(</)  6  Yes.  sm. 
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ffder  in  which  Ihey  were  then  to  be  resorted  to.  That  notvrithstaDding 
the  decree  of  1837  it  was  still  open,  at  least  to  the  minors,  to  contend 
tkst  the  plaintiff's  right  was  barred  by  the  statute  of  limitations^  as  more 
tbn  twenty  years  had  elapsed  without  any  daim  on  the  part  of  the 
pkiatiff  to  affect  those  lands.  That  a  receiver  could  not  be  appointed 
pending  the  inquiry,  because  it  might  turn  out  that  these  lands  could  not 
be  resorted  to  at  all,  and  that  the  fund  was  not  in  danger  in  the 
ioterim. 
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Mr.  Longfiddf  for  the  defendant  Elisabeth  Haynes,  contended  that 
tin  phunttfis  could  not  resort  to  the  premises  on  which  they  had  the  sub- 
mortgage without  paying  her ;  that  she  was  a  purchaser  from  a  specific 
l^tee^jifter  the  executrix  had  assented  to  the  bequest;  and  as  such  could 
Bot  be  made  liable  to  the  debts  of  the  testator  (a) ;  and  that  although 
tbe  report  of  the  Master  in  the  cause  of  Williams  ▼.  Drinan^  had  found 
ber  charge  to  be  puisne  to  those  of  plaintiff,  that  was  manifestly  errone- 
oas,  and  the  Court  would  now  set  it  right,  as  the  whole  matter  appeared 
spon  the  laoe  of  the  proceeding^. 

[Upon  opening  the  case  for  the  plaintiff,  Mr.  Penne/ather  stated,  that 
be  did  not  mean  to  argue  the  special  point  submitted  by  the  Master 
respecting  Maglin,*  as  the  other  lands  were  sufficient  for  the  payment 
of  the  plaintiff 's  demands ;  but  that  it  was  open  to  any  of  the  defendants 
vbo  chose,  to  insist,  that  those  lands  were  liable  to  be  made  contribute. 
None  of  the  defendants'  counsel,  however,  argued  the  question ;  the  special 
poiot  was  ruled  in  favour  of  the  defendant  Mary  Connell,  and  the  bill 
vtt  dismissed  against  her  with  costs.] 

The  Lord  Chancellor. 

A  good  deal  of  argument  has  been  used  in  this  case  with  respect  to 
the  ftitnation  of  Mannix,  both  as  a  trustee  under  the  will  of  the  testator 
ud  as  the  confidential  law  adviser  of  the  executrix,  but  no  question 
bas  been  raised  as  to  the  original  validity  of  the  demand  which  the 
plaintiff  seeks  to  enforce,  the  fairness  of  which  is  not  disputed.  The 
priodpal  question  has  been,  not  the  original  fairness  of  those  demands, 
nor  even  their  amount,  but  the  fund  out  of  which  they  are  to  be  paid. 
The  connsel  for  John  Drinan  contend,  that  there  has  been  such  laches 
on  the  part  of  Mannix,  that  all  right  to  proceed  against  the  portion  of  the 
testator's  property  in  the  possession  of  their  client  is  gone.  Now,  I  do 
not  eoncor  in  that  argument,  nor  think  that  any  blame  is  to  be  attributed 

(a)  Spaceman  v.  THnbreUy  8  Sim.  260. 


*  See  in  addition  to  the  case  of  Spackman  ▼.  ThnbreU  cited  by  Mr.  Longfieldy  the 
C3K  of  Ckamberiam  t.  Chamberlain^  1  Ch.  Cas.  257,  and  2  Free.  142,  and  the  obaer- 
vitioBi  of  Lord  Cottenham,  C,  in  bis  judgment  in  March  v.  RtuieUy  3  Mj.  &  Cr.  41. 
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to  Mannix  for  not  enfordog  payment  of  his  debt  earlier  from  theie 
parties ;  on  the  contrary,  perhaps,  there  wonld  have  been  some  degree 
of  harshneee  in  his  condnct,  considering  the  situation  in  which  he  stood 
towards  them,  if  he  had  pressed  for  payment  of  the  debt  which  appeared 
to  be  amply  secured,  and  on  which  interest  appears  to  have  been  paid. 
In  1813^  a  snit  is  instituted  for  a  sale  of  part  of  the  testator's 
property,  and  a  decree  made ;  and  he  comes  in  and  proves  his  debt 
under  that  decree,  and  it  is  declared  a  charge  on  the  lands  set  up  to  be 
sold.  No  sale,  however,  takes  place,  and  he  dies  in  1822.  He  was 
only  tenant  for  life  of  this  fund,  and  on  his  death  the  rights  of  his 
widow  accrue.  Up  to  that  time  she  had  been  a  feme  eaverte,  and  could 
not  be  aflPected  by  the  acts  or  defaults  of  her  husband.  In  1826  she 
files  her  bill  to  raise  the  amount  of  these  judgments,  and  a  decree  is 
made  in  that  cause,  establishing  her  right  to  be  paid  the  amount  of 
them ;  and  a  report  is  made  under  that  decree,  to  which,  in  this  respect, 
no  exception  has  been  taken.  It  is  said  that  John  Drinan  was  not  a 
party  to  the  bill  of  i82B,  and  is  not  to  be  affected  by  it.  Now,  whether 
he  has  or  not,  that  alone  is  not  such  laches  as  to  disentitle  the  plaintiff  to 
relief.  But  even  supposing  that  he  was  not,  he  was  confessedly  a  party 
to  the  bill  of  1835.  He  appeared  in  that  cause — he  was  then  of  fall 
age — he  had  perfect  cognizance  of  all  dealings  and  transactions  res- 
pecting the  property — he  had  then  a  fiiU  opportunity  of  setting  op  the 
statute  of  limitations,  had  he  been  so  inclined;  but,  probably,  knowing  that 
that  would  not  be  a  just  course  for  him  to  pursue,  probably  satisfied  of  the 
fiurness  of  plaintiff  *s  claim,  he  neglects  to  do  so,  and  suffers  the  bill  to  be 
taken  as  confessed  against  him.  The  statute  of  limitations  may  be  a 
very  just  defence  where  it  proceeds  npon  a  presumption  of  payment; 
but  in  order  to  entitle  himself  to  the  benefit  of  it,  a  party  must  set  it 
np  at  the  proper  time  ;  and  I  cannot  now,  at  this  stage  of  the  suit,  set 
up  such  a  defence  for  a  party  who  has  neglected  to  avail  himself  of  it 
when  he  had  the  opportunity.  But  then,  it  is  said,  although  he  is 
concluded,  his  children,  who  are  minors,  are  not,  and  that  they  can  seek 
the  benefit  of  the  statute.  I  think  that  neither  is  it  open,  to  them  to 
do  so.  The  minors  appeared  in  the  cause — their  trustee  was  a  party  to 
the  snit ;  and  as  the  bar  of  the  statute  was  not  relied  on  in  their  behalf 
at  the  original  hearing,  it  cannot  be  resorted  to  now.  In  my  opinion, 
the  mouths  both  of  the  fiither  and  of  the  children  are  closed  by  the 
decree  of  1837,  and  neither  of  them  can  resist  the  right  of  the  plaintiff 
to  the  relief  which  that  decree  gives  her.  By  that  decree,  an  account 
was  directed  of  the  real  and  personal  estate  of  the  testator,  in  whom 
Tested,  and  by  what  title ;  and  with  that  direction  the  case  goes  before 
the  Master.  It  is  then  inquired  into,  the  facts  are  ascertained ;  the 
parties  had  in  the  oflBce  an  opportunity  of  establishing  any  case  of 
exemption  from  the  general  liability  to  contribute  to  the  payment  of 
these  debts  which  they  might  be  entitled  to.    The  Master  makes  his 
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report^  fioding  that  those  debts  are  diarges  on  all  the  property  spedfied 
in  ity  and  to  that  finding  no  fzoeption  is  taken.  Under  those  circnm- 
ttances,  it  would  be  most  nnjast  to  attribute  any  laches  in  fact  to  the 
plaintiff  here. 

Bot  then  conies  another  question — ^not  of  laches  in  het,  but  of  laches 
growing  out  of  the  general  principle  of  law— whether,  if  an  executor, 
who  has  assets  for  the  payment  of  all  the  debts,  pays  legacies — a 
creditor  who  lies  by,  not  enforcing  the  payment  of  his  debt,  and  suffers 
the  l^acies  to  get  into  the  hands  of  the  legatees,  can  afterwards,  when 
the  assets  prove  deficient,  compel  those  legatees  to  refund  ?  That  is  a 
qoestion  that  has  never  yet  been  decided,  and  it  is  not  necessary  for  me 
to  decide  it  in  the  present  case.  I  have  no  hesitation  in  saying  that  I 
have  formed  a  strong  opinion  upon  it.  I  have  not  been  able  to  find  a 
distinct  authority  upon  the  point.  The  two  cases  in  Vemanf  Hodges 
T.  Waddington  and  Noel  v.  Robinson^  were  cases  in  which  one  legatee 
sought  to  compel  contribution  from  another ;  and  in  stating  the  right  of 
the  legatee  to  compel  that  contribution,  they  state  it  as  subject  to  the 
qoalification,  that  the  executor  must  not  have  had  sufficient  for  the 
payment  of  all  the  legatees  at  the  time  when  he  made  the  payment  to 
one ;  and  that  if  he  had  assets  which  were  subsequently  lost  by  his 
dmuiaviif  no  right  of  contribution  exists ;  but  in  stating  the  right  of 
the  creditor,  they  state  it  without  any  such  qualification  ;  and  although 
as  I  have  said,  there  is  no  decision  upon  the  point,  yet  we  have  the 
dictum  of  Lord  Nottingham  in  Noel  v.  Bobinson^  and  that  of  the  Lords 
Commissioners*  in  the  case  of  Newman  v.  Barton^ 

There  is  also  the  passage  which  has  been  cited  from  the  Treatise  on 

Eqmty,  which,  although  a  text-book,  yet,  as  the  author  is  dead,  may 

be  referred  to,  not  as  an  authority  which  is  to  govern  the  Court,  but  as 

shewing  his  opinion,  and  as  such  entitled  to  some  weight.     In  Mr. 

WUUttnu'  book  On  Executors^  the  same  position  is  laid  down,  but  he 

cites  no  authority  for  it ;  and  although  Mr.  Williams  is  a  respectable 

text-writer,  and  his   work  one  of  considerable  merit,  yet  I  do  not 

consider  him    as  an    authority.      The   case    in  Anstruther  certainly 

goes  a  great  way;  for  there  the  creditor  had  actually  dealt  with 

the  administrator,  and  received  a  higher  rate  of  interest.     1  am  not 

prepared  to   say  that  I   should  follow  that  case  to  its  full  extent; 

yet,  even  there,  the  legatees  were  compelled  to  refund  only  on  failure 

of  the  other  fund.    That  other  fund  in  this  case  is  the  assets  of  the 

defaulting  executrix  and  executors;  and   I  do  not  think  that  the 

deficiency  of  that  which  is  the  primary  fund  has  been  sufficiently  proved. 

No  snch  case  is  made,   either  by  the  bill  of  1826  or  that  of  1835 ; 

sod  I  think  that  the  J^;atees  are  entitled  to  have  an  inquiry  directed 

upon  the  point     But  considering  the  time  at  which  they  call  for  that 

inqatry,  and  the  stage  of  the  suit  at  which  the  objection  is  set  up,  I  am 
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*  Majnard,  Keck  and  RawUnaon. 
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boond  to  take  care  that  no  injaiy  is  done  to  the  phiinti£F,  whose  debt  is 
not  now  bearing  interest,  by  the  delay  which  snch  an  inquiry  might 
occasion.  What  I  am  disposed  to  do,  therefore,  is,  to  give  the  defend- 
ants the  inquiry,  putting  them  under  terms  of  procuring  the  Master  s 
report  within  a  giren  time ;  and  that  if  the  report  be  not  procured  within 
that  time,  then  a  receiver  to  go  over  all  the  property  which  the  Master 
finds  to  be  subject  to  the  debts  of  the  testator. 

Mr.  Longfidd  contends,  on  behalf  of  Mrs.  Haynes,  that  although  no 
exception  has  been  taken  by  her,  yet  that  the  Court  will  not  decide 
against  the  manifest  justice  of  the  case  appearing  on  the  face  of  the 
report,  which  states  the  fiwts  so  as  to  enable  the  Court  to  draw  an 
inference  from  them  different  from  that  drawn  by  the  Master.  But 
here  the  party  whom  his  client  represents  was  a  party  to  the  suit  of 
1813,  the  decree  in  which  expressly  finds  these  judgments  to  be  the  first 
encumbrance  on  the  property  included  in  the  mortgage ;  and  the  present 
defendant  was  a  party  to  the  bill  of  1835|  and  allowed  it  to  be  taken  as 
confessed  against  her ;  and  under  that  decree  a  report  is  made,  finding 
this  property  subject  to  the  debts,  and  she  has  not  excepted  to  the 
report  I  must  therefore  consider  her  as  bound  by  the  decree  of  1815, 
to  which  her  husband  was  a  party,  and  by  that  of  1837,  which  she 
allowed  to  be  made  against  herself. 


By  the  notes  of  the  decree  ultimately  drawn  up,  the  plaintiff  was 
declared  entitled  to  a  sale  of  the  lands  and  premises  found  by  the 
report  to  be  subject  to  her  demands;  such  sale  to  be  suspended  until 
the  Master  shall  have  made  his  report  upon  the  matters  thereby 
referred  to  him,  or  the  cause  shall  be  set  down  for  further  direc- 
tions ;  and  let  the  Master  inquire  and  report  how  much  of  the  snm 
of  £10,000,  in  the  report  mentioned,  came  to  the  hands  of  the 
executors  of  Andrew  Drinan  respectively,  and  how  much  of  that 
part  thereof  which  was  not  specifically  bequeathed  was  wasted  by 
them  respectively ;  and  also  inquire  and  report  whether  there  are 
any  and  what  personal  assets  of  said  executors,  or  of  any  and  which 
of  them,  available  to  make  good  such  sum  as  he  shall  find  to  hare 
been  wasted  by  them  respectively.  And  let  the  defendant  John 
Drinan  have  the  carriage  of  said  reference ;  and  let  him  procure  the 
Master's  report  thereunder  within  six  months.  And  upon  the 
making  of  the  said  report,  or  in  case  the  same  shaU  not  be  made 
within  the  time  aforesaid,  let  the  plaintiff  or  any  of  the  parties  in 
the  cause  be  at  liberty  to  set  down  the  cause  for  further  directions. 
And  let  the  Master  inquire  and  report  in  what  order  the  lands 
found  subject  to  the  plaintiff's  demand  ought  to  be  sold,  and  in 
what  order  the  produce  of  the  same  should  be  applied,  or  whether, 
as  between  the  defendants,  the  said  ^nds  should  contribute  in 
any,  and  what  proportion,  towards  payment  of  plaintiff 's  demands. 
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BARRY,      Petitioner;     WILKINSON,    Respondent. 


1840. 

EquUy    Each, 


CAREY, 


;     Same,      •    •    .    Respondent. 


BOWLES,  Petitioner;     Samb,      .    .    .    Respondent 


TiJSXmWi^  Petitioner;    Same,      .    .    .    Respondent. 


TIERNEY,  Petitioner  ; 

LOPDELL  and  MCCOOK,  Assignees  of' 

WILKINSON, Respondents. 

(Equity  Exchequer.) 


Nop.  38,  SO. 
Dec.  2. 


Bt  an  order  of  the  29  th  of  January  1 839,  made  in  these  matters,  it  was  re-   ^  o^r  for  the 

ferred  to  the  Remembrancer  to  inquire  and  report  the  priorities  of  the    appointment  of 

J  t  *  receiver  on  a 

demands  (if  any)  of  the  several  petitioners,  and  the  sums  due  to  them  re-  judgment,  nn- 

tpectiTely,  for  prindpal,  interest  and  costo  on  foot  of  the  judgment  and  ^^  ^%f  sf  ^ 

proceedings  in  the  petitions  mentioned,  under  the  5  &  6  W.4t,c.  55,  after  the  order  ap- 

all  just  allowances;  charging  the  petitioners,  custodiamBnd  ekgit  ere-  receiver  within 

diton,  with  all  sums  which  hare  been  received,  or  which,  without  wilful  the  meaning  of 

that  act,  it  be* 

defimlt,  might  have  been  received,  under  or  by  virtue  of  the  grants  in  ing  subse- 

autodiam  or  etegit ;  and  that  the  Remembrancer  should  report  the  exact  ^^^^  ^^^ 
oatiire  of  the  several  encumbrances  therein  mentioned :  and  the  periods       The  order 

ptrticnlarly  at  which  the  funds  fell  due,  and  were  received  respectively,  extendi^  a^ 

with  reference  to  the  dates  of  the  several  orders  obtained  in  these  mat-   receiver  on  a 

judgment  at- 
ten;  and  how  much  of  the  said  funds  (if  any)  were  applicable  to  each  or   tachea  the  ar- 

aay,  and   which  of  the  several  denumds  of  the  several  petitioners  ^en'in^the'^te^ 

respectively.  nant's  hands, 

The  Remembrancer  made  his  report,  dated  the  1st  of  July  1840 ;  and  of  the  perron 

from  it  and  the  several  orders  made  in  these  matters,  the  following  fiusts  obtaining  it. 

appeared : — In  Michaelmas  Term  1813,  William  Gabbett  obtained  a  judg-  ufe  confesses  a 

ment  against  the  respondent  Thomas  Wilkinson  in  the  penal  sum  of  £300,  l^^^^^dslis'- 

late  currency,  to  secure  the  sum  of  £150,  with  interest ;  and  afterwards   charged  as  an 

insolvent — and 
then  dies.  The 
Conrt  has  jurisdiction,  under  the  5  &  6  TT.  4.  c.  56,  after  his  death  to  make  abso- 
lute as  against  his  assignees,  a  conditional  order  for  extending  a  receiver,  obtained  in 
the  lifetime  of  the  insolvent,  upon  a  petition  against  him.  so  far  as  to  give  effect  to  the 
lien  of  the  petitioner  on  the  life  estate,  and  the  rents  received  by  the  receiver  thereout, 
and  the  purposes  necessarilj-  connected  therewith. 

Before  the  passing  of  the  6  &  6  fT.  4,  c.  65,  a  judgment  creditor  proceeded  by  elegit 
and  inquisition,  but  was  kept  ont  of  the  possession  of  the  estate  by  prior  creditors.  He 
afterwards  obtained  an  order  extending  a  receiver  obtained  on  the  petition  of  a  prior  cre- 
ditor to  the  matter  of  his  petition  on  his  judgment  i—Held,  that  he  was  entit^  to  the 
costs  of  his  proceedings  at  law  in  the  same  priority  with  his  demand. 

A  creditor  by  cnstodiam,  on  a  judgment  in  a  penal  sum,  obtained  an  order  for  the  ap- 
pointment of  a  receiver : — Heldy  that  he  was  not  entitled  to  interest  beyond  the  penalty, 
which  had  accrued  on  the  principal  sum  subsequent  to  the  appointment  of  the  receiver. 
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1640.        die«L  His  ezecoton,  in  the  year  1821,  obtained  a  grant  in  cnstodiam  of 
Bpdty  Exch.   th^  ]MkA%  in  the  petition  mentioned,  for  payment  of  the  sum  dne  on  foot 
BARRY       of  the  judgment:  and  by  deed  of  the  24th  of  Jane  1832,  assigned  the 
V.  judgment  and  grant  in  cnstodiam  to  J.  Barry,  the  petitioner  in  the  first 

WILKINSON,  n^^ji^,.^  j^  Barry  afterwards  presented  a  petition  under  the  5  &  6  FT. 
4,  c.  55,  and  obtained  a  conditional  order  for  a  receirer  on  the  4th  of 
December  1835,  which  was  made  absolute  by  order  of  the  10th  of  Feb- 
ruary 1836.  J.  Barry  died  in  September  1839,  having  by  his  will 
appointed  three  executors ;  of  whom  two,  Thonuis  Barry  and  James 
Barry  alone  proved  the  will,  and  afterwards  revived  the  proceedings. 

In  Hilary  Term  1 834,  Richard  Carey,  the  petitioner  in  the  second 
matter,  obtained  a  judgment  against  the  respondent  in  the  penal  som 
of  £500 ;  and  in  the  year  1835,  obtained  a  grant  in  cnstodiam  of  sud 
lands :  and  having  presented  the  petition  in  the  second  matter,  he,  on 
the  2drd  of  January  1836,  obtained  a  conditional  order  for  a  reoeiTer, 
which  was  made  absolute  on  the  10th  of  February  1836,  the  day  oa 
which  Barry's  conditional  order  had  been  made  absolute. 

In  Easter  Term  1824,  H.  Bowles,  the  petitioner  in  the  third  matter, 

*    obtained  a  judgment  against  the  respondent  in  the  penal  sum  of  £590 ; 

and  in  Easter  Term  1825,  obtained  another  judgment  against  the 

respondent  in  the  penal  sum  of  £400.     In  June  1826,  he  proceeded  by 

elegit  on  foot  of  his  judgments  against  the  said  lands :  and  having  pre- 

■ 

sented  the  petition  in  the  third  matter,  he,  on  the  2nd  of  Febrnaiy 

1837,  obtained  a  conditional  order  to  extend  the  receiver  in  the  first 
and  second  matters  to  the  third  matter ;  which  order  was  made  absolate 
on  the  1 1th  of  May  1837. 

In  Hilary  Term  1826,  E.  Tierney,  the  petitioner  in  the  fourth 
matter,  obtained  a  judgment  against  the  respondent  in  the  penal  som 
of  £520,  and  in  June  1825  proceeded  thereon  hj  elegit:  and  having 
presented  the  petition  in  the  fourth  matter,  he,  on  the  2nd  of  Febroary 

1838,  obtained  a  conditional  order  to  extend  the  receiver  in  the  three 
first  matters  to  the  matter  of  his  petition  ;  which  order  was  served  apon 
the  several  petitioners  in  the  first,  second,  and  third  matters.  Thomas 
Wilkinson,  the  respondent,  died  in  April  1838,  before  that  conditional 
order  was  made  absolute ;  whereupon  E.  Tierney,  the  petitioner  in  the 
fourth  matter,  presented  the  petition  in  the  fifth  matter  to  the  Court, 
setting  forth  the  proceedings  which  had  been  theretofore  had  in  the 
matter  of  his  petition  ;  the  death  of  Wilkinson ;  that  he  was  but  tenant 
for  life  of  the  lands  in  question ;  that  in  1821  he  had  been  dischar^ged 
as  an  insolvent,  and  that  Lopdell  and  M'Cook  were  his  assignees  ;  and 
praying  that  the  proceedings  already  had  might  be  continued  as  against 
Lopdell  and  M'Cook,  and  that  the  petitioner  might  be  declared  entitled 
to  the  benefit  of  those  proceedings ;  and  for  that  purpose,  that  the 
receiver  already  appointed  might  be  extended  to  the  matter  of  his 
petition. 
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BARRY 
WILKINSON 


By  an  order  bearing  date  the  I8th  of  Jane  1838,  made  in  the  fi^e  1840. 
mattersy  it  was  ordered  by  the  Court,  that  the  proceedings  in  the  fourth  ^^9  -S^q^ 
matter  be  oontinned  agiunst  said  Lopdell  and  AfCook,  assignees  of  the 
estate  and  effeefes  of  the  respondent  Thomas  Wilkinson,  so  far  as  to 
giro  effect  to  the  lien  of  the  petitioner  Tiemey  on  the  life  estate  of 
Thomas  Wilkinson,  and  the  rents  received  by  the  receiTor  thereout,  and 
the  purposes  necessarily  connected  therewith,  unless  good  cause  should 
be  shewn  to  the  contrary  in  ten  sitting  days  after  service  of  this  order, 
serving  the  order  upon  Lopdell  and  M'Cook,  the  assignees  of  Thomas 
Willdoson,  and  on  Dominick  Lopdell^  Charles  Lopdell,  and  Margaret 
Lopdell— (these  persons  claimed  an  interest  in  the  remainder,  after 
the  determination  of  the  life  efState  of  Thomas  Wilkinson^  in  opposition 
to  Thomas  Rilner  Wilkinson) — and  upon  Thomas  Kilner  Wilkinson, 
and  on  the  ezeentors  of  said  Thomas  Wilkinson  (if  any),  and  on  the 
petitioners  in  the  second  and  third  matters. 

By  another  order  of  the  same  date,  made  in  the  three  first  matters,  it 
was  ordered,  on  the  motion  of  the  petitioner  in  the  first  matter,  that  the 
proceedings  in  the  said  several  matters  be  continued,  so  far  as  to  give 
efiiect  to  the  liens  oC  the  petitioners  on  the  life  estate  of  Thomas  Wil« 
kinion,  and  for  the  purposes  necessarily  connected  therewith,  unless 
caose  in  ten  sitting  days  after  service  of  this  order ;  serving  the  order 
on  H.  J.  M'Cook  and  J.  Lopdell,  the  assignees  of  Thomas  Wilkinson, 
and  on  the  several  other  persons  mentioned  in  the  order  of  equal  date. 

There  was  no  personal  representative  of  Thomas  Wilkinson. 

On  the  29th  of  January  1839,  the  petitioner  in  the  first  matter  moved 
thtt  the  conditional  order  of  the  18th  of  June  be  made  absolute,  not- 
withstanding the  affidavits  of  W.  Roche  and  Richard  Carey ;  and  also 
that  it  be  referred  to  the  Remembrancer  to  inquire  and  report  the 
priorities  of  the  demands  of  the  petitioners  in  these  matters,  and  the 
somi  due  to  them  respectively  for  principal,  interest  and  costs  on  foot  of 
the  judgments  and  proceedings  in  their  several  petititions  mentioned ; 
whereupon  and  upon  reading  the  said  conditional  order,  the  affidavits, 
and  the  Accountant-General's  certificate ;  and  upon  hearing  counsel  for 
the  petitioner  Carey,  and  also  counsel  for  Tierney  the  petitioner  in  the 
fourth  and  fifth  matters,  who  moved  to  make  absolute  the  conditional 
order  of  the  18th  of  June  last,  notwithstanding  the  affidavit  of  R.  Carey 
filed  as  cause  against  same:  and  upon  reading  the  said  order  and  affidavits, 
it  was  ordered  by  the  Court,  that  the  conditional  order  of  the  18th  of 
J  one,  obtained  by  the  petitioner  in  the  first  matter,  be  and  it  was  thereby 
noade  absolute,  subject  to  the  directions  therein  and  hereinafter  men- 
tioned; and  that  the  date  of  the  order  of  the  18th  of  June  last,  obtained 
by  £.  Tiemey  the  petitioner  in  the  fourth  and  fifth  matters,  be  amended 
by  making  it  bear  date  the  20th  of  June  ;*  and  that  said  conditional 

*  The  reaaon  for  tliis  put  of  the  order  was,  that  Tiemey  moved  his  motion  on  the 
I8th  of  Jone,  withoat  a  petition ;  and  the  Court  then  made  the  order,  directing  a  peti- 
tion to  be  Sled :  which  was  not  done  until  the  20th  of  June.  a  t 
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1840.        order  be  and  it  was  thereby  made  abtolote,  lobject  to  the  direcdoof 
•^y**j^  ^^   therdn  and  hereinafter  mentioned;  and  that  the  proeeedings  in  the 

■aid  MTeral  matters  be  oontinoed  bo  far  as  to  giro  effect  to  the  liens, 
if  any,  of  the  petitioners  on  the  life  estate  of  Thomas  Wilkinson, 
and  for  the  purposes  neoessarily  connected  therewith.  The  order  then 
referred  it  to  the  Remembrancer  to  report  the  priorities  of  the  serenl 
demands,  as  hereinbefore  mentioned. 

The  report  found  that  none  of  the  petitioners  were  chargeable  with 
wilful  default,  inasmuch  as  from  the  period  of  the  grant  in  custodiam  in 
1821  to  the  appointment  of  the  receiver,  the  lands  were  in  the  posses- 
sion of  other  creditors  of  the  respondent,  whose  demands  were  prior  to 
the  demands  of  the  petitioners : — ^that  there  was  due  to  the  petitioners 
in  the  first  matter,  on  foot  of  the  judgment  obtained  by  Gabbett,  for 
principal,  interest  and  costs,  including  the  costs  of  the  custodiam  proceed- 
ings, and  of  the  assignment,  and-  their  costs  in  these  matters,  the  som 
of  £516.  lis.  7d.  in  case  the  Court  should  be  of  opinion  that  they  were 
entitied  to  interest  beyond  the  penalty  of  the  judgment,  from  the  10th 
of  February  1838  ;  but  if  the  Court  should  not  be  of  that  opinion,  that 
then  there  was  due  to  the  petitioner  the  sum  of  £480.  Os.  lOd.  only, 
being  the  amount  of  the  penalty  and  costs:— -that  there  was  dae  to 
R.  Carey,  on  foot  of  his  judgment,  £160.  8s.  lOd.  for  principal,  interest 
and  costs,  including  the  costs  of  the  custodiam  proceedings : — that  there 
was  due  to  H.  Bowles,  on  foot  of  his  judgment  of  Easter  Term  1824, 
£603. 198.  6d.  for  principal,  interest  and  costs,  including  the  costs  of  his 
proceedings  by  eUgii;  and  the  sum  of  £416.  2s.  2d.  on  foot  of  his 
judgment  of  Trinity  Term  1825 : — and  that  there  was  due  to  £L  Tiemey, 
on  foot  of  his  judgment,  the  sum  of  £489. 14s.  Sd.  for  principal,  interest 
and  costs,  indnding  the  costs  of  his  proceedings  by  degiL 

It  further  appeared,  that  there  was  reoeiyed  by  the  reoeiTor,  afier 
deducting  all  expenses— 

From  the  date  of  his  appointment  to  the  2nd  of 

February  1837 £233  19    9 

From  the  2nd  of  February  1837  to  the  11th  of 

May  1837 2  12    2 

From  the  12th  of  May  1837  to  the  2qd  of 

February  1838 601  IS    9 

From  the. 2nd  February  1838  to  the  29th  of 

January  1839  •  .  .  •  •  .  422  18  8 
From  the  29th  of  January  1839  to  the  date  of  his 

lastaooonnt  95    7    7 

£1356  11  11 
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Of  tliii  tdiii,  there  was  reoeived  on  aooount 

Of  the  rent  dae  the  Ist  of  May  1836  and  the  1st 

of  November  1836 

Of  the  rent  due  the  Ist  of  May  1837 

Of  the  rent  dae  the  let  of  November  1837 

Of  the  rent  doe  the  Ist  of  May  1838 


1840. 
Equity  Exeh. 

£502    5 

6 

BARRY 

256  11 

286  18 

lOi 
0 

V. 
WILKINSON 

310  16 

H 

£1366  11 

11 

The  Rememhranoer  then  reported  how  the  fands  shoald  be  allo- 
cited ;  first,  in  ease  the  Court  shoald  be  of  opinion  that  the  creditor 
obcsiaiog  an  absolnte  order  for  appointing  or  extending  a  receiver 
Doder  the  act  thereby  became  entitled,  according  to  his  priority,  to  all 
the  rents  which  were  received  by  the  receiver  oat  of  the  lands,  after  the 
mking  of  such  order ;  althoogh  the  same  were  received  on  account  of 
rents  which  became  due  previous  to  the  making  of  such  order :  and 
•eoondly,  in  case  the  Court  shoald  be  of  opinion  that  the  creditor  obtain- 
ing inch  absolute  order  thereby  became  entitled  to  all  the  rents  which 
acerned  due  by  the  tenants  before  the  receiver  should  be  extended  to  a 
nbtequent  matter ;  although  the  same  were  not  received  by  the  receiver 
Qotil  after  he  had  been  so  extended. 

Mr.  •/•  OBritn^  for  the  executors  of  Barry,  now  moved  that  the  special 
point  reserved  by  the  report  as  to  the  interest  claimed  by  them,  be  ruled 
in  their  favour;  and  that  they  be  declared  entitled  to  have  interest 
allowed  them  beyond  the  penalty  of  the  judgment,  from  the  10th  of 
February  1836  up  to  the  date  of  the  report,  as  thereby  calculated ; 
together  with  the  interest  since  accrued  thereon  :  that  the  other  special 
points  as  to  the  costs  of  the  eUffU  proceedings  and  the  priorities  of  the 
demands  of  the  petitioners  in  the  second,  third  and  fourth  matters,  be 
mled  as  the  Court  shall  deem  fit :  and  for  payment  of  the  sum  in 
bank,  according  to  the  rule  to  be  made  by  the  Court  At  the  same  time, 
counsel  for  the  petitioners  in  the  other  matters,  moved  that  the  money 
be  paid  according  to  the  priorities  which  they  respectively  contended 
the  petitioners  were  entitled  to. 

The  first  question  debated  on  the  motion  was,  whether  the  conditional 
order  of  the  2nd  of  February  1838,  obtained  by  Tiemey  to  extend  the 
receiver  to  the  matter  of  his  petition,  had  been,  in  fact,  made  absolute 
by  the  subsequent  order  of  the  29th  of  January  1839.  The  Court* 
were  of  opinion  that  it  had  in  substance,  though  not  in  terms,  been 
made  absolute  by  the  order  of  January. 

Mr.  Z>.  R.  Kanef  and  Mr.  Smithy  Q.  C,  for  Tiemey. 


*  Brai>v,  C.  B.,  absent. 
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Tht  Coort  harioir  decided  tlut  Tieniej'i  condltiomi  order  to  extend 
die  receiver  ban  been  nude  abwlote,  the  qoeatioiM  now  are,  fint, 
whether  the  renti  doe  hj  the  tenuiti,  but  not  collected  by  the  receirer 
at  the  time  when  the  order  extendinjf  the  receiver  wni  made,  are  to  be 
distribnted  a*  if  that  order  bad  not  been  made ;  or  are  to  be  paid  to  the 
■abieqnent  petitioaen  according  to  the  prioritiea  of  thrir  jndgneott: 
and  Mcondlf,  if  they  are  to  be  paid  to  them  according  to  the  priori^ 
of  their  jodgmenta,  from  what  period  ia  the  order  extending  the  receirer 
tu  bare  that  operation. 

1.  The  order  extending  the  reoeirer  attachea,  for  the  benefit  of  the 
petitioner  obtaining  it,  all  rent*  which  are  dne  and  nocollected  by  the 
receirer  at  the  period  Jt  comes  into  operation.  The  abject  of  the  5  &  6 
If .  4,  c  &5,  in  thii  reipect,  wai  to  gire  the  creditor  a  more  apeedy  and 
beneficial  execaUoo  than  he  theretofore  poneaeed  by  writ  of  dtgit .-  and 
in  punnance  of  that  object,  the  30lh  lection  provide*  that  rent!  not 
received  at  the  time  an  absolate  order  for  app<^ting  or  extending  a 
receiver  npon  the  petition  of  a  cnstodee  a  prononoced,  shall  be  paid  to 
the  receiver:  and  the  SSrd  section  enacts  that  in  every  order  made  for 
the  appointment  of  a  receiver,  the  tenants  shall  be  required  to  pay  bim 
all  rente  dne,  or  which  shall  thereafter  become  dne  by  thorn.  And 
althongh  it  has  been  held  by  this  Conrt,  that  the  order  appointiag  a 
receiver  does  not  attach  the  rents  whichhad  theretofore  aoomed  doe, 
and  were  atill  in  the  hands  of  the  tenants ;  yet  that  leaves  the  present 
qnesUon,  which  relates  to  an  order  extaiding  a  receiver  already  ap- 
pointed, wholly  nntonched.  The  3Sth  section,  which  directs  how  the 
rents  are  to  be  applied  when  the  receiver  has  been  extended,  ia  concla- 
aive  in  Csvonr  of  Tiemey's  claim,  so  &r  as  it  relates  to  this  question.  It 
enacts  that  in  case  any  snm  thaU  be  received  before  an  order  to  extend 
the  receiver  to  the  matter  of  another  petition  shall  be  madc^  tie  hkm^ 
to  received  shall  be  diitributed  and  paid  aa  it  would  have  been  if  soch 
order  had  not  been  made ;  but  in  diatribnting  the  fbnda  llum^ter  to  be 
rteneed,  the  Conrt  shall  have  regard  to  the  rights  of  the  penon  tX 
whose  instance  the  order  extending  the  receiver  was  made.  The  period 
of  the  leceipt  of  the  funds  is  that  which  determines  how  they  are  to  be 
applied.  Bhnd  v.  Gotiid  (a),  and  Neate  v.  7Xc  Duke  <^  Marlhoromgk 
(A)  were  referred  to. 

Z,  The  rents  are  attached  from  the  date  of  the  conditional  order,  if 
it  be  afterwards  made  absoloto.  To  hold  otherwise  would  be  to  offer 
a  premium  to  the  respondent  and  to  jMnme  judgment  creditors  who  had 
obtkined  orders  for  a  receiver,  to  litigate  in  a  vexatioas  and  wanton 
manner  the  appointment  of  a  receiver  on  the  petition  of  a  prior  judg- 
ment creditor.    The  act  does  not  reqaire  that  the  Court  sbal^  in  the 


(a)  1  It.  Eq.  K.  HI. 


<t)  3  Hj.  &  Ct.  407. 
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fint  iii8taiice»  pronoanoe  a  conditional  order.  Wbether  it  does  so  or 
oot,  b  a  matter  of  practice.  It  is  said  that  the  Master  of  the  Rolls  will 
give  an  absolute  order  to  extend  a  receiver^  in  the  first  instance^  if 
notice  be  given  to  the  respondent;  althongb  he  wiU  only  grant  a  oon- 
ditional  order  to  appoint  a  receiver.  Bat  the  rights  of  the  suitor  oqght 
not  to  be  made  dependent  on  the  practice  of  the  Court ;  and  tberefore» 
to  remedy  the  mischief  which  would  otherwise  ensue,  and  to  give  ^ 
suitor  in  this  Court  the  advantages  which  he  would  possess  if  he  had  sued 
in  Chancery,  the  Court  ought  to  hold  that  the  absolute  order  extending 
the  receiver  has  reference  back  to  the  conditional  order,^  and  attaches 
tiie  rents  and  arrears  from  the  time  it  was  pronounced. 


IMO. 

BARRT 

r. 

WILKINSON. 


Mr.  BenneUf  Q.  C,  and  Mr.  Cooper^  Q.  C„  for  Carey. 

1.  The  Court  has  ruled  that  the  conditional  order  of  the.  2nd  of 
Febmary  1838  was,  in  ftct,  made  absolute  by  the  order  of  the  29tb  of 
Janosry  1839 :  but  this  question  remains,  whether  the  Court  had  jprisdic- 
tion  to  make  the  conditional  order  absolutei  after  the  death  of  the 
respoodeat  ?  We  submit  that  it  had  not.  The  3 1st  section  specifiea  the 
property  over  which  the  receiver  is  to  be  appointed.  It  if,  all  land% 
tenements  or  bereditameats,  which  the  creditor  would  be  entitled  to  have 
extended  or  appraised  under  a  writ  of  elegU,  Could  the  lands  be  ex- 
tended under  an  eUgit  after  the  death  of  the  debtor,  tenant  for  life  ?  If 
not,  neither  could  the  Court  appoint  a  roceiver  over  them.  Again,  tbe 
32nd  section  specifies  the  persons  against  whom  the  proceedings  are  |o  be 
cotttinaed  on  tbe  death  of  the  respondent  They  are,  the  real  or  peiv 
sonal  representative  or  representatives,  or  the  assignee  oyr  assignees  of 
snch  deceased  party,  or  the  person  or  persons  in  whom  the  interest  of 
tbe  deceased  party  has  become  vested,  or  who  claim  the  same*  But 
Wilkinson  being  but  tenant  for  life,  had  no  real  representative ;  he  died 
insolvent,  and  it  is  admitted  that  he  has  no  personal  representative : 
neither  has  he  any  assignee  within  the  meaning  of  the  act,  nor  is  there 
any  person  in  whom  his  interest  is  now  vested ;  for  it  determined  by 
hit  death. 

[PfiimsFATHaii,  B. — ^The  assignees  took  the  entire  life  estate  of 
Wilkinson.  The  interest  of  the  deceased  party, was  the  right  to  veoeive 
the  rents  which  accrued  in  his  lifetime ;  and  that  vested  in  his  assignees. 
Richards,  B. — If  the  demands  of  the  petitioners  had  been  paid  off, 
tiie  assignees  would  be  entitled  to  receive  the  uncollected  rents.] 


2.  The  order  appointing  or  extending  a  receiver  does  not  attach  the 
srrears  of  rent  in  the  tenants'  hands.  This  act  is  framed  with  reference 
to  proceedings  by  ekgU^  where  the  rents  are  attached  from  the  date  of 
the  inquisition  only.  The  82nd  section,  which  directs  that  the  rents 
shall  be  applied  according  to  the  priority  of  each  creditor,  as  ascertained 


ife 


CASES  IN  EQUITY. 


2^^^^^^  bjtkedatsoftbe  JndgOHat,  wstrietlj  ia  wMOr&nee  witktkanleu 
'——.-■-'  law.  If  m/>t(UiK  judgment  creditor  imim  an  dtffit  and  obtain  a  finding 
"^"^  apon  an  inqaUition,  he  i*  entitled  to  the  revta  mtil  deprived  of  them 
wi  ixnaoK.  ^J  *  prior  judgment  creditor ;  bat  the  Utter  ia  only  entitled  to  them 
from  the  data  of  hii  inqoitition.  So  ia  prooeeding  nnder  thia  act,  the 
prior  jndgment  creditor  it  only  entitled  to  the  rent*  from  the  date  of 
tbe  abtolnte  order  extending  the  reeeirer,  which  is  tabetitoted  for  the 
inqtuntton. — [PnracrATHKB,  B.  Tbe  Court  ia  diapoaed  to  differ  from 
yon  apon  that  point.  We  are  inclined  to  be  trf  opinioa  that  whea  the 
conditional  order  u  made  abaolnte,  it  ia  to  be  cmaidered  aa  made  ibw- 
lute  from  iti  date,  ao  aa  to  attach  the  fiuid  from  that  time.j — SnppOM 
the  jwuM  creditor  waa  paid  between  the  dates  of  the  conditional  and 
absoliite  oidera  to  extend  tbe  receirer,  coold  the  prior  creditor  recal  tlie 
moaejr? — [Pbmkkpatbxr,  B.  That  qneation  doea  not  arise  in  the  preMnt 
eaae.  It  is  a  priniaple  of  equity,  applicable  to  these  orders,  that  a  psrtjr 
seeking  the  aatistance  of  the  Conrt  most  ase  diligence.  If  he  lie  by  tad 
saffisr  the  fnnd  to  be  distriboted,  he  loses  his  rigbu] — The  conditional 
order  is  mere  notice  to  the  opposite  party,  calling  on  him  to  shew  caue 
why  an  order  of  a  particniar  natare  shoald  not  be  made.  It  stops  nothing, 
and  is  wholly  inopeiatire. — [Pemnkfathkr,  R  The  conditional  order  ii 
modi  more  than  mere  notice.  It  is  as  if  the  Court  had  swd,  we  would 
hare  made  the  order  absolote  in  the  first  instance,  upon  the  htta  which 
hare  been  lud  before  ns,  only  that  there  may  be  some  reason  suggeited 
by  the  parties  in  posKsdon  of  the  estate,  why  we  ihoold  not :  therefore,  in 
tenderness  to  those  persons,  wa  will  not  make  it  absolute  in  the  first 
instance.  Bat  that  r^ard  for  the  rights  of  those  in  possession  onght 
not  to  be  tamed  to  the  prejudice  of  bim  wbo  seeks  the  iaterren^oo  of 
tbe  Coort,  if  it  should  appear  that  there  was  no  reason  why  the  order 
shonld  not  bare  been  made  absolote  in  the  first  instance.] 

3.  Tbe  extending  creditor  is  only  entitled  to  the  rents  which  accrued 
doe  after  the  order  extending  the  receiver  was  made. 

[The  Court  said  that  it  was  not  necessary  to  argue  that  question; 
(w  tliat  it  was  tbe  practice  of  the  Court,  settled  many  years  since,  that 
the  order  appointing  the  receirer  should  only  attach  the  rents  thereafter 
to  become  due.J 

Mr.  Hobart,  for  Bowles,  cited  ^^nof^iisowf,  (a)  to  shew  that  the  order 
on  the  tenants  to  pay  their  rents  to  the  receirer  only  applied  to  rents 
which  aocmed  due  after  his  appointment ;  and  Balitr  r.  PMgme  (b), 
fat  the  dietum  of  the  Master  of  the  RoUb,  that  the  absolote  order  ii 
the  order  appointing  the  receirer. 


(a)  6  Law  B«c.  N.  S.  133. 


it)  SIi.  Eq.  Rep.  144,  ISO. 
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BARRY 
V. 
WXLKIM80K. 


Mr.  Smidk,  Q.  C^  in  reply.— 1.  As  to  the  effeet  of  a  Gonditional  order;  1840. 
is  it  an  order  imprmsefUif  tabject  to  be  defeated  on  the  performance  SpaiyExeh. 
of  a  eondition  snbseqaent,  viz.,  if  good  caase  be  shewn  against  it. 
Tbe  eider  making  it  absolute  shews,  by  its  terms,  that  it  is  not  a  sub- 
itaotiYe  independent  order ;  for  its  language  is  that  the  amdiiumal 
order  of  ike  previoui  dai$  be  made  absolute.  Its  object  is  to  shew  that 
the  conditiott  subsequent  has  not  been  performed ;  and,  therefore,  that 
tiie  first  order  is  operative  from  the  time  it  was  pronounced. 

2.  With  respect  to  the  jurisdiction  of  the  Court  to  make  the  conditional 
order  sbeolate  after  the  death  of  Wilkinson : — [Pennefatuer  B.-^The 
Afiodty  in  this  part  of  the  case  originated,  not  with  Tiemey,  but  with 
tbe  petitioners  prior  to  him.  They  ought  to  have  made  the  assignees 
of  Wilkinson  parties  to  their  original  petitions ;  for  the  legal  estate, 
iffBcted  by  the  judgments,  was  vested  in  them."*  Wilkinson  had  no 
otate  whatever  in  him.]— He  would  not  have  been  a  necessary  party 
to  a  bill  in  equity  relative  to  his  estate.  Therefore,  the  abatement  in 
tki8caie(as  it  has  been  improperly  called)  arose  out  of  the  death  of  a 
ptity  who  had  no  interest;  and  the  amendment  was  merely  formal. 

3.  The  creditor  is  entitled  according  to  his  priority,  to  the  arrears  of 
itBti  which  were  in  the  tenants'  hands,  at  the  time  the  order  extending 
tko  receiver  was  made.  The  practice  which  this  Court  has  adopted  upon 
tUf  subject,  is  at  variance  with  that  in  the  Rolls  Court,  and  does  not 
oppesr  to  be  warranted  by  the  statute.  But  it  is  not  necessary  to  over  rule 
it  in  the  present  instance ;  for  it  only  relates  to  orders  appoinHng 
icenrers,  whereas  the  question  here  is  with  respect  to  the  effect  of  an 
order  extending  a  receiver  already  appointed.  The  dSth  section  is 
decisive  upon  the  latter  question  ;  vis.,  that  the  rents  are  to  be  applied 
whh  reference  to  the  periods  at  which  they  were  received— not  when  they 
MI  doe.  The  language  of  the  3drti  section  is  also  confirmatory  of  this 
viewof  the  question;  and  if  it  be  not  qualified  by  other  parts  of  the  statute, 
i^ws  that  the  order  appointing  a  receiver  attaches  the  arrears  of  rent 
is  the  tenants'  hands.  Such  a  construction  would  be  the  most  beneficial 
one  for  the  debtor  and  creditor ;— -for  the  latter,  because  he  would  be 
iooaer  paid  if  the  receiver  be  authorised  to  collect  the  arrears ; — ^for  the 


*  Dmi,  AMtignee  nf  Flood  PeHtitmer  t.  Masaey  Respondent.— E^.  Ex.,  T.  T.  1840. 
Tlia  wu  mn  application  to  let  land3  in  the  poflseetiion  of  Payne.  The  petition  was 
pewoted  on  foot  of  a  judgment.  It  appeared  that  Payne  was  the  alienee  of  the  conn* 
KTf  bj  a  deed  executed  rabseqaent  to  the  rendition  of  the  judgment. 

PtMWKFATBXB,  6.,t  refused  to  make  the  order ;  sayiog  that  the  petition  and 
<aderf  thereon  were  wrong ;  for  that  the  petition  should  have  been  presented  against 
^  pcnoa  over  whoee  estate  the  receiver  was  sought  to  be  appointed. — Thursday 
J^T  ^  1840. 

t  Soius. 


ISO 
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debtor,  beeaue  If  the  reeeiver  be  net  eo  aathoritedy  the  atrean  will  ia 
all  probability  be  lost. 

PaNNEFATHBRy  B«— The  questions,  whether  the  absolute  order  takes 
efieet  horn  the  date  of  the  conditional  order,  and  whether  the  order 
appointing  or  extending  a  reoeirer  attaches  arrears  of  rent  doe  by  the 
tenants  bat  not  receired,  are  rerj  important ;  and  it  is  desirable  that 
they  shoold  be  discussed  before  the  fall  Coort.  Therefore  we  thiak  it 
better  to  let  this  motion  stand  until  Wednesday  next,  when  the  Lord 
CuiBF  Barom  and  Baron  Fostbr,  will  be  present  in  Court. 

On  Wednesday,  December  2nd,  the  case  was  agun  argued  at  length 
before  the  full  Court,  by  Mr.   Cooper^  Q*C.,  for  Carey,  and  Mr. 
Q.C.,  forllemey. 


Mr.  Cooper,  Q.  C— 1.  The  conditional  order  coold  not  be  made  abso- 
lute agunst  the  assignees  of  Wilkinson  after  his  death ;  for  the  assignees 
were  not  then  assignees  of  any  estate  or  interest  Wilkinson  had,  it 
having  determined  by  his  death. 

[Bradt,  C.  B. — Carey  has  continued  his  own  proceedings  against 
the  assignees  of  Wilkinson,  after  the  death  of  the  latter :  it  is  not  com- 
petent for  him  now  to  make  this  objection.  Pbnkbpathbr,  B.  The 
assignees  took  the  entire  of  the  life  estate  of  Wilkinson,  and  are  enti- 
tled to  the  rents  which  accrued  due,  though  not  receired  in  his  lifetime. 
They  had  that  interest  of  the  insolvent  vested  in  them  at  the  time  when 
the  conditional  order  was  made  absolute.  Even  if  it  were  otherwise, 
we  think  that  Carey,  having  revived  his  own  proceedings  against  the 
assignees,  cannot  now  sustain  the  objection.] 

2.  The  absolute  order  does  not  refer  back  to  the  conditional,  as 
has  been  contended.  It  is  not  an  order,  but  merely  notice  that  if  the 
party  does  not  shew  cause,  the  Court  will  make  an  order  to  the  effect 
mentioned  in  it.  If  it  be  the  order  extending  the  receiver,  no  money 
ought  to  be  drawn  out  of  Court)  before  it  is  made  absolute,  without 
notice  to  the  extending  creditor :  and  is  the  prior  petitioner  to  be  tied 

up  until  the  subsequent  petitioner  obtains  an  absolute  order  ? 

3.  But  supposing  the  absolute  order  to  have  operation  from  the  date 
of  the  conditional  order,  nevertheless  it  only  attaches  the  rents  there- 
after to  become  due.  The  difficulty  arises  from  the  ambiguity  of  the 
words  ''  thereafter  to  be  received,"  in  the  38th  section.  If  the  expres- 
sion were  **  thereafter  received,"  it  would  clearly  embrace  rents  doe 
before  and  received  afterwiards ;  but  ''  thereafter  to  be  received**  means 
rents  which  thereafter  became  receivable.  If  a  contrary  constmction 
be  adopted,  the  receiver  may  collude  with  the  subsequent  petitioner, 
and  give  hun  an  undue  preference  over  the  prior  petitioner,  by  delaying 
to  collect  the  rents. 
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Mr.  SmitAf  Q.C,  for  EL  Tiemey.— The  nature  of  what  is  here  called 
B  oooditional  order  18  more  accarately  expressed  by  the  title  giren  to  it 
in  Eoglandy  namely,  a  rale  nUi ;  that  is,  an  order  in  presenHj  to  be  de- 
feated on  the  performance  of  a  condition  subsequent.  As  to  the  other 
qoestioD,  the  language  of  the  38th  section  is  decisive :  the  first  part  of 
it  would  be  wholly  unneoessary,  if  the  second  petitioner  is  only  entitled  to 
the  rents  which  aceraed  due  after  the  order  extending  the  receiver.  The 
language  of  the  33rd  section  is  also  very  precise,  and  bears  strongly  on 
the  present  question.  It  is  said  that  the  act  was  framed  with  reference 
to  the  rights  of  a  creditor  under  his  elegii  and  inquisition  ;  by  which  he 
cao  only  attach  rents  accruing  due  subsequent  to  the  inquisition :  but 
it  is  more  reasonable  to  hold  that  the  Legislature  intended  to  give  to  the 
creditor  rights  beyond  those  he  possessed  at  law.  If  the  rents  which 
ha^e  accrued  due  are  not  attached,  the  tenants  will  be  harrassed  by  the 
receiver  and  the  debtor  proceeding  at  the  same  time  against  them ;  or  the 
rents  will  be  lost. — [Pennefather,  B.  It  is  certainly  a  very  important 
observation  with  regard  to  convenience,  that  the  debtor  should  not  receive 
the  arrears,  and  the  receiver  the  accruing  rents.  In  framing  the  order  ap- 
pointing the  receiver,  the  Court  was  influenced  by  the  analogy  between  it 
and  the  inquisition  on  an  degiL  Richards,  B.  The  decision  of  this  Court 
in  the  Anomfmous  case  (a)  which  has  been  cited,  is  not  an  authority 
npon  the  construction  of  the  33rd  section :  it  was  an  application  to  amend 
the  order  on  the  tenants  to  pay  their  rents,  by]directing  them  to  pay 
the  receiver  the  arrears,  as  well  as  the  accruing  gales ;  which  it  was 
impossible  to  grant,  so  long  as  the  order  appointing  the  receiver  merely 
authorised  him  to  receive  the  accruing  gales.  The  form  of  that  order 
was  originally  settled  by  the  Court  without  argument,  though  not  with- 
out consideration.  Pennefather,  B.  The  application  in  that  case 
could  not  have  been  granted,  for  the  reason  mentioned  by  Baron  Rich- 
onb;  but  the  counsel  argued,  and  the  Court  decided  it,  upon  the 
aaionption  that  the  order  appointing  the  receiver  was  right  in  its  terms. 
The  form  of  that  order  was  framed  in  analogy  to  the  rights  of  a  creditor 
under  an  elegii  and  inquisition ;  but  perhaps  the  Court  did  not  suffi- 
ciently attend  to  the  very  strong  language  to  be  found  in  the  33rd  and 
38th  secdons,  or  to  the  considerations  of  convenience,  which,  I  agree, 
are  very  much  in  favour  of  the  construction  now  contended  for*  I  also 
belie?e  that  such  is  the  true  construction  of  the  act.] 


1840. 

9iy   EjBCh* 


BAKRT 

V. 

WILKIMSON. 


The  Court  said,  that  they  were  of  opinion  that  the  conditional  order 
was  the  order  appointing  the  receiver,  it  having  been  subsequently 
made  absolute ;  and  that  the  distribution  of  the  funds  in  this  case  was 
to  be  made  according  to  the  words  in  the  d8th  section. 


(a)  6  Law  Rec.  N.  S.  133. 
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1840.  Mr.  Hobari. — ^Bowles  is  eotttled  to  the  oofU  of  the 

Ey^jf&wai.  taken  by  him,  in  the  tame  priority  with  his  demand.    He  isiaed  his 

BARRT  tUgti  and  obtained  a  finding  before  the  5  &  6  IF.  4»  c.  55,  was  enscted ; 

V.  bnt  was  kept  ont  of  possession  by  prior  creditors. 

WILKINSON. 

Mr.  SmiA^  Q.  C,  ooiilri0.— The  party  is  not  entitled  to  the  ooiti  of 
double  proceedings.    Mohan  v.  FUzgibbtm  (a) ;  Hudmm  t.  WWiamz  (i). 

Pbnnbfather,  B.— In  Hudmm  t.  WUHams,  the  Court  considered 
the  proceedings  at  law  wholly  unnecessary.  I  think  that  Bowlsi  ii 
entitled  to  those  costs. 

Richards,  B. — In  Huimm  ▼•  WiOiamMt  the  proceedings  by  de^U 
were  taken  after  the  passing  of  the  act :  here  the  party  had  no  option 
whether  he  would  proceed  at  law  or  in  equity,  for  a  recmTer  had  been 
appointed  over  the  estate. 

Mr.  ffBrietL — ^Barry  is  entitled  to  interest  beyond  the  penalty  of  his 
judgment.  From  the  date  of  the  order  appointing  the  recarer  on  foot 
of  his  cnstodiam,  he  is  to  be  considered  as  a  custodiam  creditor  in  pos- 
session; and  is  entitied  to  interest  on  the  prindpal  sum  from  that 
period.     (/Beime  ▼•  M*Makon  (c). 


Mr.  Smith,  oontrOf  was  stopped  by  the  Court 

Pennefathsr,  B. 

The  custodiam  was  put  an  end  to  by  the  act ;  and  when'the  cnstodee 
applied  for  a  receiver,  he  came  into  this  Court  as  a  plainti£F,  and  is  still 
a  promovent.  In  (/Beime  t.  M^Mahon^  Lord  Thomond  was  entitled 
to  execute  his  habere,  and  applied  for  leave  to  do  so ;  bnt  the  Court,  to 
avoid  disturbing  the  receiver,  ordered  him  to  pay  to  Lord  Thomond  one 
moiety  of  the  rents,  on  the  same  equitable  terms  as  if  he  had  gone  into 
possession. 

The  Court,  having  ruled  the  several  points  in  the  principal  case,  con- 
ferred together ;  and  the  result  of  their  consultation  was  announced  by 

« 

Bradt,  C.  B. 

The  Court,  after  full  consideration,  are  of  opinion  that  the  langm^e 
of  the  5  fc  6  FF.  4^  c  55,  was  not  sufficiendy  taken  into  consideration 
in  framing  the  order  appointing  the  receiver;  and  that  the  words  of  tiie 
act  ought  not  to  be  departed  from.    They  are  plain  and  intelligible. 

(a)  8  Ir.  Eq.  Rep.  6.  (h)  1  Jonet,  630. 

(c)  I  Jones,  443. 
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Therefore,  we  direcl  the  Officer  to  alter  the  fonn  of  the  order  appoint* 
ing  the  receiver,  ao  as  to  aothorise  him  to  receive  the  rents  then  in  the 
tenants'  hands. 

The  following  is  the  order  pronounced  by  the  Conrt : 

Rule  the  special  point  made  by  the  said  report  as  to  the  interest 
claimed  by  the  said  Thomas  and  James  Barry  against  them;  and 
dedare  that  the  said  Thomas  and  James  Barry  are  not  entitled 
to  interest  beyond  the  penalty  of  their  said  judgment ;  and 
accordingly  dedare  them  entitled  to  the  snm  of  £400.  Os.  lOd., 
and  no  more,  in  full  for  all  demands  on  foot  thereof.     And 
mle  the  special  point  made  by  the  said  report  as  to  the  costs 
of  eb^  proceedings  claimed  by  the  said  Henry  Bowles  and 
Edward  Tiemey  in  their  favour ;  and  declare  that  they  are 
respectively  entitled  to  the  several  sums  of  £56.  6s.  Td.,  £57. 
14is.  dd.,  and  £25  in  said  report  mentioned,  for  the  costs  of  the 
elegit  proceedings  taken  by  them  on  foot  of  their  said  several 
judgments;   and  that  accordingly,  the  two  several  sums  of 
£603.  19s.  6d.  and  £4!l6.  2s.  2d.,  in  said  report  mentioned,  are 
due  to  the  said  Henry  Bowles  on  foot  of  his  two  judgments 
therein  mentioned ;  and  that  the  snm  of  £489.  14s.  Sd.  in  said 
report  also  mentioned,  is  due  to  the  said  Edward  Tiemey  on 
foot  of  his  judgment  therein  mentioned.    And  declare  that  the 
rights  of  the  siud  Henry  Bowles  in  respect  of  his  said  two 
judgments  to  the  four  several  sums  of  £2. 12s.  2d.,  £601. 13s. 
9d.,  422. 16s.  8d.  and  £95.  7s.  7d.y  in  said  report  mentioned, 
part  of  the  funds  in  bank  to  the  credit  of  these  matters,  and  his 
lien  thereon  for  payment  of  his  said  demand,  are  prior  to  the 
rights  and  daims  of  said  Richard  Carey  thereto,  in  respect  of 
his  judgment  in  said  report  mentioned :  and  dedare  that  the 
rights  and  daims  of  the  said  Edward  Tierney  in  respect  of  his 
said  judgment  to  the  said  two  sums  of  £422.  IBs.  Sd.  and  £95. 
7s.  7d«,  and  his  lien  on  the  funds  so  in  bank  to  the  credit  of 
these  matters  for  payment  of  his  said  demand,  are  prior  to  the 
rights  and  claims  of  said  Henry  Bowles  thereto  in  respect  of 
the  smd  judgment  obtained  by  him  in  Easter  Term  1825,  being 
the  second  of  his  said  judgments:  and  accordingly,  that  the 
Accountant-General  do,  out  of  the  sum  of  £1356.  IJLs.   lid. 
cash  now  in  bank  to  the  credit  of  these  matters  of  Barry  peti- 
tioner Wilkinson  respondent,  Carey  petitioner  Wilkinson  res- 
pondent, and  Bowles  petitioner  Wilkinson  respondent,  draw 
in  favour  of  said  Thomas  and  James  Barry,  or  their  attorney 
lawfully  authorised,  for  the  sum  of  £480.  Os.  lOd.,  being  in 
foil  for  their  demands  on  foot  of  their  said  judgment ;  and  let 


1840. 

EptHyExeh. 


WILKINSON. 
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Efutty  Ejteh, 

BARRY 

9. 

WILKINSON. 


him  al80  draw  in  fa?onr  of  the  nid  Henry  Bowlee  or 
attorney  lawfully  authorised,  for  the  snm  of  £603.  19s.  6d., 
being  in  full  for  his  demand  on  foot  of  the  judgment  obtained  by 
him  in  Easter  Term  1824,  being  the  first  of  his  said  judgments ; 
and  let  him  also  draw  in  favour  of  the  said  Eldward  Tiemey 
or  his  attorney  lawfully  authorised,  for  the  snm  of  £372.  lis. 
7d.y  being  the  residue  of  said  sum  of  £1356.  lis.  lid. ;  and 
which  said  snm  of  £272.  lis.  7d.  is  to  be  in  part  discharge  of 
his  said  demand.    No  costs  of  the  motions. 


BiTidenda  of 
small  amount, 
wbich  have  ac- 
croed  due  on  a 
■nm   of  stock 
ordered  to  be 
transferred  to  a 
party,  between 
tbe  date  of  the 
order  and  the 
tiansfer  of  tbe 
ftock,  will  be 
ordered   to  be 
paid  to  the  at- 
torney of  the 
party  who  was 
authorised    to 
accept   the 
transfer.    The 
application 
was   made 
■hortly    after 
the  transfer. 


PIDGEON  V.  DALTON. 

Mr.  Rolleston  for  Jane  Anne  Harte,  a  reported  creditor  in  this  esse, 
moved  that  the  Aooonntant-General  do  draw  on  the  Bank  of  Ireland  in 
in  favour  of  said  J.  A.  Harte  or  Robert  Mannsell  her  attorney  lawfully 
aathorisedy  and  who  reoeired  a  transfer  of  the  stock  allocated  to  the 
said  J.  A.  Harte,  for  the  sum  of  £21.  14«.  5d.,  cash  now  in  bank  to  tbe 
credit  of  this  cause,  being  the  J  nly  dividends  which  aoeraed^dne  and 
became  payable  on  the  sum  of  £1241.  lOs.  7d.  old  ^per  cent  stock 
at  the  price  of  the  day  on  the  18th  May  last,  transferred  to  the  said 
J.  A.  Harte  pprsnant  to  an  order  to  distribute  the  fnnds  in  this  cause, 
dated  the  6th  of  June  1840. 

There  was  a  similar  application  on  behalf  of  R.  J.  E.  Mooney,  a  re- 
ported creditor,  for  the  snm  of  £8. 12s.  lid. 

The  common  order  is,  that  the  money  be  paid  to  the  party,  or  her 
attorney  thereto  lawfully  authorised  :  but  the  Acconntant-Genend  will 
not  under  such  an  order  pay  the  money  to  any  person  not  named  in  it, 
unless  a  power  of  attorney  to  receive  the  sum  mentioned  in  the  order 
be  executed  to  him.  Here  the  sums  of  money  applied  for  are  dividends 
which  accrued  due  between  the  pronouncing  of  the  former  order  to 
transfer,  and  the  time  when  that  order  was  acted  upon.  They  are  smsll 
in  amount ;  and  the  application  is,  that  they  be  paid  to  the  person  who 
was  authorised  to  accept  the  transfer  of  the  stock,  upon  which  they 
accrued ;  so  that  the  expense  of  a  new  power  of  attorney  may  be  saved 
to  the  party. 

The  Court*  granted  the  application. 


•  Pennefather,6.,  and  Richards,  B. 
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h  tht  omttar  of  the  Rer.  MUNOO  NOBLE  THOMPSON,  PeHHaur. 
The  Bi^t  Hoo.  RICHARD  LALOR  8HIEL,  .    .    .    St^ondent. 

And  the  Act  of  1st  &  2Bd  Viet.  e.  109. 

TsB  petitioner  was  Rector  of  the  parish  of  Templetaohy,  and  Prebend-  Under  i  &  2 

.7  rf  Kilbngh,  in  the  diocese  of  Cashel  and  connty  of  Tipperary,  and  Sf^P^i^* 

M  meh  Rector  and  Prebendary,  was  entitled  to  the  tithe  rent-charge  in  plication  by 

fiea  of  eomposition  payable  in  respect  of  the  titheable  lands  in  the  said  p^nons  in  any 

pvifth.    It  appeared  that  on  the  Srd  of  April  1824,  pursuant  to  the  ^?^^^^^^.l 

lUtDtet  then  in  force,  a  composition  for  tithe  had  been  doly  established  payment  of  £5 

hi  this  parish,  and  assessed  and  applotted  upon  the  several  titheable  rme^^f  the 

hsds,  and  amongst  others,  the  lands  of  Derravilla  and  Long  Orchard,  tithe  rent- 

the  aitato  of  the  respondent.     By  the  1  &  2  VicL  c.  109,  a  rent-charge  wlwIiaTe^ 

eqsil  to  three-fourths  of  the  composition  was  established  in  lieu  of  it,   ^^^^  ^^^  ^ 

1  j*«««  •  ™®  manner 

and  by  ?irtoe  of  the  said  statuto  and  of  the  previous  applotment  of  the   specified  by 

tithe  composition,  the  said  lands  of  Derravilla  and  Long  Orchard,  and  ^^  ^^on^' 

the  person  having  the  first  estate  of  inheritance  or  perpetual  estate  in  may  vaiy  the 

them,  within  the  meaning  of  the  act,  became  liable  to  pay  the  annual  M^nU^to 

sum  of  £56.  6s.  lid.,  part  of  the  said  rent-charge,  in  half-yearly  pay-  ^^  P^^  ^ 

ments,  and  it  was  accordingly  paid  by  the  respondent,  who  was  the  der  reducing 

penon  so  liable,  up  to  and  for  the  Ist  of  November  1839.  ^iiS*&a"^ 

Id  Jone  1839,  the  following  notice*  was  given  in  the  usual  manner  i-^  "  Whereu 

"Notiee  is  hereby  given,  that  it  is  the  intention  of  the  undersigned,  «  having  been 

"who  are  charged  with  the  annual  payment  of  the  sum  of  £3  each  in   !!^hy  tiiem 

"^  "  given,  tiiree 

''respect  of  the  rent-chaige  which  has,  by  the  statute  1  &  2   Vict,  c    <<ownen  and 

"  109,  become  payable  in  lieu  of  the  composition  for  tithes  in  the  parish  ^  fand^^"the 

''ofTempletQoby,  to  make  application  to  the  Justices  of  the  Peace  at  '' oarish  of  T., 

"the  ensuing  Quarter  Sessions  to  be  held  at  Nenagh,  in  and  for  the  "obvgedwith 

"  coanty  of  Tipperary,  on  the  29th  of  June  instant,  to  have  the  average  \\  payment  of 

''priee  of  wheat  for  the  seven  years  preceding  inquired  of  and  asber-  <<  wards  inre- 

"taised,  in  order  that  such  composition  may  be  varied  and  diminished  tt^^^^^^r^^ 

*' IB  proportion  to  such  average,  and  the  rent-charge  pajrable  in  lieu  '<  payable  in 

''thereof  diminished  in  like  proportion.    9th  June  1839.    William  «eomwMition 

**  Roarke^  Edmund  Collier,  Pat.  Collier.**    When  the  case  came  on  at  [[  ^^  ^^^ 

"madebycer- 
<<tifioateof, 
**  &e.,  apptted  to  the  Justices  of  the  Peace  at  Qnarter  Sessions/'  &c.  Afterwards,  the 
Incombent  proceeded  by  petition  under  the  30th  section  of  the  act,  to  recoTcr  the  rent- 
charge  which*  accrned  from  the  gale  day  after  the  order  of  Seraions,  as  if  no  reduction  had 
taken  place ;  and  a  role  nttt  for  a  receiver  having  been  obtained,  the  respondent  came  in 
to  shew  canse  against  it,  relying  apon  the  order  of  the  Quarter  Sessions: — Heldy  that  the 
recitals  iu  the  order  were  not  evidence  of  the  fiicts  thereby  stated ;  and,  as  it  now  ap- 
peared that  one  of  the  three  persons  who  signed  the  notice,  and  upon  whose  application 
the  order  was  made,  was  not  an  owner  or  occupier  of  land  in  the  parish,  nor  charged  with 
payment  of  any  portion  of  the  rent-charge: — Heldy  that  the  Quarter  Sessions  had  not 
jurisdiction,  and  that  the  order  was  a  nullity. 


*  1  &  3  Vaier.  c.  109,  mc,  32,  **  And  whereas  the  compositions  for  tithes  by  this  act 
^Ushed,  are  liable  to  be  increased  or  diminiiihed  from  time  to  time,  with  reference 
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1640. 


THOMPSON 

r. 

8HIEL. 


Setaloniy  the  petitioner  attended  and  objected  to  the  appUcation  being 
entertuned,  and  insisted  that  the  Jastioes  had  not  jurisdiction  to 
entertun  it,  inasmuch  as  the  notice   was  not  signed  by  three  per- 
sons each  charged  with  the  annual  sum  of  £3  in  respect  of  the  said 
rent-GhargOy  as  required  by  the  act  of  Parliament;  and  he  tendered 
witnesses  to  prove  that  Edmund  Collier,  one  of  the  subscribing  parties, 
was  not  a  landholder,  nor  charged  with  payment  of  any  portion  of 
the  rent-chargOy  as  his  lease  had  expired,  and  he  had  given  up  posses- 
sion of  the  premises  to  the  landlord,  J.  Cooper,  Elsq.  several  weeks 
before  the  date  of  the  notice,  and  was  in  oocnpation  merely  as  a  pud 
caretaker.    This  fact  as  to  Edmund  Collier  now  appeared  by  the  affi- 
davit  of  Mr.  Cooper,  the  landlord.     However,  the  petitioner's  witnesses 
were  not  examined  at  Sessions ;  and  the  Assistant  Barrister  having  caUed 
for  the  applotment  book,  and  having  discovered  that  Ekimnnd  Collier 
was  therein  named  as  one  of  the  tithe*composition  payers  to  the  amount 
of  £3  and  upwards  for  the  said  parish,  overruled  the  objection  to  him, 
and  thereupon,  with  the  other  Justices,  made   an  order  reducing  the 
tithe-rent-charge,  and  reciting  as  follows  ^— 


^'  to  the  ayerage  price  of  com,  as  advertiBed  in  the  DuUm  GateUe  daring  the  preoading 
''  seren  yean,  and  it  is  jiut  that  the  laid  rent-charges,  which  will,  by  yirtae  of  diis 
''act,  become  payable  in  lien  of  snch  compositions,  and  the  amount  whereof  is  re- 
''  gnUted  thereby,  should  be  subject  to  a  similar  Tariation ;  be  it  therefore  enacted,  that 
*'  it  shall  and  may  be  lawful  for  any  three  or  more  persons  in  any  parish  or  place,  each 
"  charged  with  the  annual  payment  of  £3  or  upwards,  in  respect  of  any  sachrent- 
''  charges,  and  for  any  party  entitled  to  the  receipt  of  such  rent-charges,  or  any  propor- 
"  tion  thereof,  respectiyely  to  make  i^lication  for  the  increase  or  diminution  of  th« 
''  composition  in  lieu  whereof  such  rent-charges  may  be  payable,  at  such  periods  from 
« time  to  time,  and  in  such  manner  as  if  he  or  they  were  liable  to  the  pmyment  or  enti- 
<'  tied  to  the  receipt  of  such  composition,  he  or  they  might  respectiyely  make  such  ^pli- 
''  cation :  and  the  like  notice  of  any  such  application  shall  be  giyen,  and  all  such  and 
''  tiie  like  proceedings  had  thereupon,  as  by  the  proyisions  of  the  said  aeyeral  acts  for 
''  establishing  compositions  for  tithes  in  Ireland,  authorised  and  directed  in  the  case  of 
''  application  thereunder ;  and  such  composition  shall  be  increased  or  diminished,  and 
''the  applotment  thereof  amended  accordingly,  and  the  rent-charges  payable  in  Ilea 
"  thereof  increased  or  diminished  in  the  like  proportion:  proyided,"  &c.  &e. 

By  Goulbun^'s  Act,  4  Gr.  4,  c.  99,  s.  43,  it  was  proyided,  that  between  1st  May  and 
Ist  October,  in  the  third  year  after  the  1st  November  firom  which  composition  shall  have 
commenced  (and  so  in  eyery  subsequent  third  year),  the  Incumbent  or  tithe-ownen, 
"or  any  three  or  more  owners  or  occupiers  of  land  in  such  parish  charged  wiih  paj- 
"  ment  of  the  sum  of  £3  or  upwards  each  in  respect  of  any  such  composition"  (on 
notice  giyen  on  two  Sundays,  the  last  being  eight  days  preyious  to  Sessions),  may  v^lj 
to  Quarter  Sessions  to  alter  the  amount  of  composition  for  the  ensuing  three  yean,  in 
proportion  to  the  ayerage  price  of  wheat  or  oats  for  three  years  preceding. 

The  6  G.  4,  c.  63,  s.  33,  and  the  3  &  3  IT.  4,  c.  119,  s.  6,  altered  the  periods  at 
which  yariation  might  be  made,  bat  did  not  in  any  respect  alter  the  mode  of  proceed- 
ing to  obtain  it. 
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<*  By  the  Justices  assigned  to  keep  the  peace  in  the  coanty         1840.  a 

^  of  Tipperary,  at  a  general  Quarter  Sessions  holden      ,    ^^*^' 
**tX  Nenagh  in  and  for  the  said  County,  on  the  29th 
«<  day  of  June  1839. 

^  Wkereoi  due  notice  having  been  fini  given  hg  three  owners  and  oc- 
**e9^nen  of  land  in  the  parish  of  Tempkiuohig^  in  the  diocese  nf  Cashd 
** and  eounig  TVpperary,  charged  with  the  payment  ofthesum  of  £3  and 
^upwards  each^  in  respect  of  the  rent-charge  pagable  in  lieu  of  the  eompo* 
**iitionfir  tithes  within  said  parish,  made  by  the  certificate  of  William 
^Pahner  and  Patrick  H.  Tyrrell,  bearing  date  the  3rd  day  of  April 
*^  1824^  in  porsnance  of  the  statutes  in  such  case  made  and  provided,  they 
'* applied  to  the  Justices  of  4he  Peace  at  the  Quarter  Sessions  above- 
^  mentioned  to  have  the  average  price  of  wheat  for  the  seven  years  last 
"  preceding  inquired  of  and  ascertained,"  &c«  (following  the  terms  of  the 
notice) :  **  and  whereas  the  said  applicants  and  the  Rev.  Mungo  Noble 
**  Thompson,  Rector  and  Vicar  of  said  parish,  having  appeared  before  the 
'^laid  Justices  at  such  Quarter  Sessions,  the  certificate  of  composition 
^for  all  tithes  rectorial  and  vicarial  within  the  said  parish,  bearing  date 
"  the  3rd  day  of  April  1 824,  and  the  Dublin  Gazette  for  the  seven  years 
**now  last  preceding  were  produced  and  proved;  and  whereas  it  ap- 
"peared  that  the  average  price  of  wheat  stated  therein,"  &c. — accordingly 
ordered  and  adjudged,  that  the  rent-charge  should  be  reduced  in  propor- 
tion to  the  di£Ference  between  the  average  price  of  corn  for  the  last 
seren  years,  and  the  average  price  stated  in  the  certificate  of  tithe- 
composition. 

The  petitioDor  protested  against  the  foregoing  order,  and  was 
adrised  that  it  was  invalid,  as  the  notice  was  a  nullity,  and  the  matter 
eonm  non  Judice ;  it  was,  however,  recorded  in  the  Diocesan  Court, 
snd  when  the  balf  year's  rent-charga  payable  on  the  1st  of  May  1840 
was  demanded  at  the  old  rate,  the  respondent  refused  to  pay  it,  but 
offered  to  pay  it  at  the  reduced  rate.  Accordingly,  for  the  purpose  of 
rusing  the  question,  the  petition  in  this  matter  was  presented  in  the 
osnal  form  under  the  30th  section  of  1  &  2  Vict.  c.  109,  for  a  receiver 
over  the  lands  of  Derravilla  and  Long  Orchard  or  a  competent  part  of 
them  to  pay  the  sum  of  £28.  5s.  6d.,  being  the  half  year's  rent-charge 
(at  the  old  rate)  due  on  the  Ist  of  May  1840,  &c ;  and  a  conditional 
order  having  been  obtained,  the  respondent  now  came  in  to  show  cause 
agstnat  it. 

The  SoUeUor- General^  and  Mr.  J,  H.  Blake,  Q.  C,  for  the  respon- 
dent^-The  order  of  the  Court  of  Quarter  Sessions'must  be  cpndusive 
10  this  case :  every  thing  within  it  was  within  the  jurisdiction  of  the 
Coort;  it  is  in  all  respects  regular  upon  the  face  of  it;  and  it  is 
a  general  rule  that  every  thing  is  to  be  presumed  in  favour  of  the 
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1840.        order  of  Jactices.    The  qoesiioii,  whether  there  was  due  notice,  wu  a 

BoBt,        question  for  the  Jostioes ;  their  attention  appears  to  have  been  partico- 

THOMPSON     ^'^J  ^^  ^  ^%  ^^^  accordingly,  they,  having  full  jnrisdietion  bo  to  do, 

V  distinctly  adjudicated  upon  it.    This  is  not  a  Court  of  appeal  from  the 

Quarter  Sessions ;  and  we  submit  that  the  order  on  which  we  rely, 

which  b  a  judgment  m  rtm^  pronounced  by  a  Court  of  Record  of  com* 

potent  jurisdiction^  and  in  the  presence  of  the  petitioner  who  was  a 

party  to  it,  is  not  examinable  in  this  Courti  and  must  be  condouFe  in 

the  present  case :  PkUUppi  on  Evidence  (a);  Rex  r.  Juetiees  <fM<m» 

mauikihire  (h);  Bex  r.  Carlide  (c);  Herbeti  w.  Cook  (d);  Dudnu 

ofKmgeUnCe  eaee  (e). 

Mr.  BreweteTf  Q.  C,  and  Mr.  Smith,  Q.  C,  for  the  petiiiooer.— 
The  Court  of  Quarter  Sessions  has  no  jurisdiction  to  reduce  tithe  com- 
position or  the  rent-charge  payable  in  lieu  of  it  except  under  the  Istft 
2nd  VieL  c  109,  which  refers  back  to  the  4drd  section  of  6.4,  c  99 
(Goulboum's  act) ;  and  these  statutes  give  such  jurisdiction  only  in  the 
erent  of  three  or  more  persons  charged  with  the  payment  of  £3  or  op- 
wards,  on  account  of  the  rent-charge,  giving  due  notice  in  the  manner 
specified,  of  their  intention  to  apply  to  the  Quarter  Sessions  for  a  re- 
duction of  the  rent-charge  according  to  the  average  price  of  com.  It 
now  indisputably  appears  that  there  was  not  in  this  case  the  notice  re- 
quired by  the  acts  of  Parliament,  and  without  which  the  Asssistant 
Banister's  Court  had  no  jurisdiction  whatever  in  the  matter.  It  is 
quite  true,  that  when  by  law  a  Court  has  jurisdiction  in  the  matter  upon 
which  it  adjudicates,  its  judgment  whether  right  or  wrong  is,  until  re- 
versed, oondnsive  as  to  the  subject  nutter  between  the  parties,  and  is 
not  exanunable  in  a  collateral  proceeding;  but  a  recital  in  an  order  of 
the  Court,  of  facts  necessary  to  give  jurisdiction  is  not  evidence  of  soch 
fiusts,  nor  that  the  Court  had  jurisdiction :  and  it  is  dear  in  principle  and 
upon  authority  that  tiie  Court  cannot,  by  a  false  redtal  in  its  order, 
give  itself  a  jurisdiction  which  the  law  has  not  entrusted  to  it:  Bex 
Y.  Gilkes  (f) ;  Wdck  v.  Naek(g). 

Master  of  the  Rolls. 

The  question  in  this  case  is  substantially  as  to  the  validity  of  an  order 
of  the  Court  of  Quarter  Sessions  for  the  county  of  Tipperary,  made  in 
the  month  of  July  1839,  reducing  the  rent-charge  in  lieu  of  tithe  com- 
position for  the  parish  of  Templetuohy  in  that  county,  of  which  the 

(a)  8th  Ed.  pp.  fi06,  686.  W  8  Bar.  &  Cies.  187. 

(e)  Bar.  &  AdoL  883.  (<0  8  Dong.  101. 

(0  Smith's  Leading  Cases,  439.  (fi  8  Barn.  &  Cres.  480. 

Kg)  8  Eadt,  894. 
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petitioner  is  Rector.  Upon  (he  one  side,  it  is  insisted  that  under  the 
dremnslancesy  this  order  is  absolutely  void:  and  it  is  argued  upon  the 
otlier,  that  as  it  is  an  order  of  a  Court  of  Record,  formal  in  all  re- 
ipecti^  and  shewing,  or  appearing  to  shew,  upon  the  face  of  it  the 
jariidiction  of  the  Court,  it  is  not  examinable  in  a  collateral  proceeding, 
ind  until  roTersed  must  be  conclusive  between  the  parties.«-It  is  neces- 
nrj  to  consider  the  nature  of  the  jurisdiction  said  to  have  been  ex- 
erased  in  this  case. 

By  the  43d  section  of  4  &  4,  c  99,  it  was  enacted  that  it  shall  be 
bwfid  for  the  Incumbent  or  other  person  entitled  to  the  composition  '<  or 
**  for  soy  throe  or  more  owners  or  occupiers  of  land  in  snch  parish  charged 
*^witb  payment  of  the  sum  of  £3  or  upwards  each,  in  respect  of  any 
"mek  composition,  to  cause  a  notice  in  writing  signed  by  such  In- 
"cambenty  (&a  ke^)  or  by  such  owners  or  occupiers  of  land  to  be 
*'a§zed  (&C.)  signifying  that  it  is  the  intent  of  such  Incumbent  (&c«,) 
'or  of  such  owners  or  occupiers  of  land,  to  make  application  to  the 
^  Jostiees  of  the  Peace  at  such  Quarter  Sessions  in  order  that  snch 
^'composition  may  be  varied ;" — *^  and  it  shall  be  lawful  for  the  person 
''or  parties  by  or  on  whose  behalf  such  notice  shall  have  been  so  given 
' to mske  such  application:  and  thereupon  it  shall  be  lawful  for  such 
**  Josiices,'*  ke.  kc  The  1  &  2  Via.,  c  109,  substituted  in  lieu  of  tithe 
conposidon,  a  rent-charge  equal  to  three-fourths  of  it,  and,  by  the 
tUfty-seoond  section,  after  reciting  that  compositions  might  be  varied, 
esided  **  that  it  shall  and  may  be  lawful  for  any  three  or  more  persons 
*ifi  toy  parish  or  place,  each  charged  with  the  annual  payment  of  £3  or 
"  Bpwards  in  respect  of  any  such  ront-chaiges,  and  for  any  person  entitled 
*^  to  the  receipt  of  snch  rent-charges,  or  any  proportion  thereof  respec- 
"tively,  to  make  application  for  the  increase  or  diminution  of  the  com- 
''fwdtion  in  lieu  whereof  such  rent-charges  may  be  payable,  at  such 
"periods  from  time  to  time  and  in  such  manner  as,  if  he  or  they  were 
"iiaUe  to  the  payment  or  entitled  to  the  receipt  of  such  composition, 
'*W  or  they  might  respectively  make  such  application :  and  the  like 
*aotiee  of  any  snch  application  shall  be  g^ven,  and  all  such  and  the 
'^like  proceedings  had  thereupon,  as  by  the  provisions  of  the  said 
''Mveral  acts  for  establishing  compositions  for  tithes  in  Ireland,  author- 
''ited  and  directed  in  the  case  of  application  thereunder."— The  order 
to  which  the  present  question  refers,  purports  to  have  been  in  pursuance 
of  the  secftioDS  just  mentioned ;  and  it  is  plain  that  those  sections  do  not 
give  to  the  Court  of  Quarter  Sessions  any  jurisdiction  to  make  such  an 
9rder  of  its  own  mero  will  and  pleasure,  nor  upon  an  application  with- 
Mrt  Botioe,  nor  on  the  application  of  strangers :  the  jurisdiction  is  spe- 
<aDy  limited  to  the  case  of  an  application  by  such  persons  and  upon 
ndi  notice  as  are  particularly  spedfied  and  required  by  the  acts  of  Par- 
hmeoL  It  may  also  be  observed  that  the  1  &  2  Ftct  is  more  strin- 
gCBt  than  tlie  4  Cr.  4,  as  to  the  qualification  of  the  parties  competent 
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1S40.         to  ^re  the  notice  and  make  the  application ;  for  the  4  C  4  mule  h 

^    JMto.         competent  for  any  three  owners  or  occnpiera   of  land  in  the  parish, 

THOMPSON     charged  with  payment  of  £3  each  in  respect  of  the  tithe  compoiitioD,  to 

*'  giro  inch  notice ;  whereas  the  1  &  2  Vict,  which  inbBtitntet  in  lien  of 

the  compotition  a  rent-charge  less  by  ono-foorth,   reqoirei  that  tha 

persons  giving  the  notice  shall   be  peraont  etch  charged  with  psynKBt 

of  £3  in  respect  of  the  rent-charge. 

In  the  present  case,  it  appear*  indiipntahly  that  one  of  the  penoo) 
who  signed  the  nodce,  and  upon  whose  application  the  order  was  mada 
at  the  Quarter  Sesiioni,  was  not  a  person  charged  with  payment  of  uy 
portion  of  the  rent-chat^ ;  to  that  there  was  a  ftilure  of  the  condhion 
wbich  the  statute  has  made  necessary  and  precedent  to  the  jaHsdiction 
of  the  Jnsticea.  But  it  is  stud,  that  the  question  whether  there  wu  due 
notice  or  not,  wu  properly  a  question  for  their  consideistios,  and  tlul 
haring  adjudicated  upon  it  they  made  their  order,  which,  it  is  admiiud, 
ia  in  all  respects  regular  upon  the  &ce  of  it.  I  think,  that  where 
Justices  of  the  Peace  at  Sessions  pronoance  an  order  in  the  eierciie 
of  a  clear  jnriediction,  every  intendment  it  to  be  made  in  iu  tarour, 
and,  if  regular  in  form,  it  will  be  conclusire  between  the  parties  and 
those  deriving  ander  them,  until  reversed  or  set  aside.  But  it  nmU 
clearly  appear  that  the  Magistrates  had  the  jurisdiction  which  tbey 
affected  to  exercise.  In  the  case  of  Rex  r.  InhabUantt  of  Chdnrt- 
eoion  (a).  Lord  Kenyon  said  "  It  shonid  appear  on  the  face  of  ihe 
"  order  that  the  Justices  who  made  it  had  jurisdiction  :  if  they  bad 
"jurisdiction,  every  fair  presumption  will  be  made  that  they  decided 
"  rightly ;  but  if  they  had  not,  the  proceeding  is  a  nullity.'  in  Baiitn 
T.  Carew  (i),  Abbot,  C.  J.,  pronouncing  judgment  observed,  "  It  i>  s 
"  genersl  role  and  principle  oF  law,  that  where  Juiticee  of  the  Peace 
-  have  an  aatbority  given  to  tbem  by  an  act  of  Parliament,  and  tkey 
"  appear  to  have  acted  within  the  jariidiction  so  given,  and  to  him 
"  dotu  all  that  they  are  rtqmred  by  the  act  to  do  at  order  to  originate 
*'  their  jvritdietioit,  a  conviction  drawn  up  in  due  form,  and  remiiaing 
"  in  force,  ia  a  protection  in  any  action  brought  against  them  for  the  act 
■"  so  done." 

In  Groettveit  v.  BurvtU  (e),  Lord  Holt  laid  down  the  general  mis 
that  a  man  convicted  by  a  competent  tribunal  cannot,  in  a  collateral 
proceeding,  traverse  the  &ct  of  which  he  is  convicted  ;  and  the  jaris- 
diction  clearly  appearing,  the  judgment  is  concloeive  as  to  all  mat- 
ters determined  by  it.  But  the  question  here  is — not  whether  as  U 
■neb  matters  the  judgment  of  a  competent  jurisdiction  is  condoiiTe, 

(a)8T«niiB.  irs. 

(i)  3  Bar.  &  CteM.  603.    See  Jnfuffe  t.  0*ianu>,  3  Ir.  Law  B«p.  317 ;  TUi^arf 

Pickmng,  1  Ir.  Law  Rep.  39B. 

<r)  I  Ld-Esym.  466-7.  See,ilM,  Ga*»t,  in  Error,  *.JS»nifa|r,Ir.T.  E.bjEiJ«w 

L.  Si  8.  p.  30. 
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bat — whether  recitals  in  the  order  of  an  inferior  Court  are  oondoaire 
evidence  that  ii  had  jurisdietion  f  If  this  were  so,  it  is  plain  there 
might  be  a  lawless  usurpation  of  authority  without  any  sufficient  means 
of  preventing  or  checking  it.  No  such  doctrine  is  to  be  found  in  the 
books :  on  the  contrary^  it  is  well  settled,  that  the  order  of  Justices,  or 
the  jadgment  of  any  foreign  or  inferior  Court  is  examinable  as  to  the 
matters  touching  its  jurisdiction ;  and  if  it  appears  that  there  was  not 
jarisdiction,  the  proceeding  is  absolutely  void.  Thus  in  the  case  of  Welch 
y,N(uh  (a),  the  defendant  justified  an  alleged  trespass,  for  that  the  locus  in 
quo  had  been  and  still  was  a  public  carriage  highway,  &c  Upon  the  trial, 
aqaestion  arose  upon  an  order  of  Justices  at  Sessions,  to  whom  by  act  of 
Parliament  authority  was  given  in  certain  cases  to  order  old  highways  to 
be  stopped  up  when  new  ones  were  opened.  It  appeared  that  in  the 
supposed  exercise  of  this  limited  jurisdiction,  the  Justices  made  an  order, 
which  npon  the  face  of  it  seemed  to  be  regular  and  within  their  jurisdic- 
tion, that  the  highway  in  question  should  be  stopped  up  and  the  ground 
rested  in  the  plaintiff  by  way  of  compensation  for  part  of  his  land, 
given  by  him  for  a  certain  new  and  more  commodious  highway,  which 
the  order  stated  to  have  been  made,  and  it  further  stated  that  the 
Justices  had  viewed  the  old  and  new  highways  and  that  the  new  highway 
wu  then  open  and  ready  for  travellers.  It  further  appeared  that  this 
order  was  confirmed  upon  appeal  by  the  Court  of  Quarter  Sessions, 
which  had  authority  by  the  act  of  Parliament  to  hear  and  finally  deter- 
mine appeals  from  orders  at  Sessions  in  such  matters.  The  defen^ 
dant's  case  was,  that  the  Justices  had  not  jurisdiction ;  as  a  new  high- 
way had  not  been  opened  nor  set  out  when  the  old  one  was  stopped 
np;  and  evidence  was  admitted,  subject  to  the  opinion  of  the  Court 
above  as  to  its  admissibility,  to  shew  that  what  was  denominated  a  new 
highway  in  the  Justices'  order  was  in  fact  an  old  highway  which  had 
been  repaired  at  the  plaintiff's  expense,  and  widened  in  certain  parts  by 
patches  of  the  plaintiff's  land.  The  question  as  to  the  admissibility  of 
this  evidence  then  came  before  the  Court  upon  a  case  fully  stating  the 
facts,  and  the  plaintiff's  counsel  insisted  chat  the  order  of  the  Quarter 
Sessions  on  appeal  was  conclusive  and  could  not  be  questioned ;  and  it 
may  be  observed,  that  nearly  the  same  line  of  argument  as  has  been 
taken  by  the  counsel  for  the  respondent  in  the  case  now  before  the 
Coort,  was  open  to  the  plaintiff's  counsel  in  Welch  v.  Nash,  But  Lord 
Ellenborough,  C.  J.,  said,  **  This  is  a  question  of  jurisdiction :  the 
'magutrates  have  only  jurisdiction  conferred  on  them  in  a  given 
^case. — "**  Increasing  the  width  of  one  old  highway  is  neither  diverting 
^  another  old  highway,  nor  making  a  new  one ;  and  the  Justices  cannot 
^  make  facts  by  their  determination,  in  order  to  give  to  themselves 
"  jarisdictioD,  contrary  to  the  truth  of  the  case."    And  Lawrence,  J^ 
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said,  **  The  Justices  cannot  giire  themselves  jarisdiction  in  a  particular 
''  case,  by  finding  that  as  a  fact  which  is  not  the  fact.**  Accordingly 
the  rerdict  was  entered  op  for  the  defendant.  So,  in  Rex  ▼.  Gilket  (a), 
there  was  an  indictment  against  the  stewards  of  a  benefit  society  for  dis- 
obeying an  order  of  Justices  to  whom  authority  was  given  by  the  act  of 
Parliament  under  which  such  societies  were  established^to  make  the  order 
in  question,  provided  the  rules  of  the  society  had  been  allowed  and  con- 
firmed at  Qnarter  Sessions ;  and  in  the  order  it  was  recited,  that  *'  it 
**  appeared  to  the  Justices,  that  the  said  rules,  orders  and  regulations 
'*  have  been  allowed  and  confirmed  by  the  Justices  of  the  Peace  for  the 
**  county  of  Middlesex  at  the  General  Quarter  Sessions,"  &c.  At  the  trial, 
the  order  of  the  Justices  set  out  in  the  indictment  was  given  in  evidence 
for  the  prosecution,  and  no  other  evidence  than  the  recital  in  that  order 
was  offered  upon  either  side,  of  the  fact  that  the  rules  of  the  society  had 
been  enrolled  at  Sessions ;  and  upon  such  evidence  the  jury  was  directed 
to  find  a  verdict  of  Guilty,  but  liberty  was  reserved  to  the  defendants 
to  move  to  enter  a  verdict  of  acquittal.  A  rule  nUi  having  been  obtained, 
the  counsel  who  came  in  to  shew  cause  against  it  pressed  the  aignment, 
which  we  have  heard  in  the  present  case,  that  the  order  of  the  Justices 
was  regular  upon  the  face  of  it,  and  that  every  intendment  was  to  be 
made  in  its  favour ;  but  Lord  Tenterden,  €•  J.,  pronouncing  judgment, 
said,  *'  In  order  to  shew  that  an  offence  was  committed  in  this  case,  it 
"  was  necessary  to  make  out  that  the  order  was  one  which  the  magis- 
*^  trates  had  authority  by  law  to  make.  They  had  no  such  authority, 
'*  unless  the  rules  of  the  society  of  which  the  defendants  were  members 
**  had  been  enrolled  at  the  Sessions.  That  fact  it  was  necessary  to 
**  substantiate  by  legitimate  proof.  The  recital  in  the  order  of  Justices, 
«<  that  the  rules  had  been  enrolled,  was  not,  as  against  the  defendants, 
**  legal  evidence  of  that  fact"  Accordingly,  the  rule  for  entering  np 
the  verdict  of  acquittal  was  made  absolute.  That  decision  goes  much 
farther  than  the  petitioner  in  this  case  has  occasion  to  contend  for  ;*  as 
it  would  appear  from  it,  that  where  the  order  of  a  limited  jurisdiction 
is  pleaded  against  a  party,  it  is  not  merely  competent  to  him  to  dispute 
the  facts  which, were  necessary  to  originate  the  jurisdiction,  but^the  re- 
cital of  such  facts  in  the  order  is  not,  as  against  him,  to  be  taken  even 

(a)  8  Bar.  &  Crea.  337. 


*  Rex  y.  CrUkety  it  will  be  remembered,  was  the  case  of  an  indicimenif  which  pos- 
sibly might  be  considered  as  implying  some  limltatioiiupoii  the  effect  of  the  decision ;  bat 
if  it  is  to  be  taken  as  establishing  a  general  rale  of  evidence,  it  would  follow  that  in  a 
oase  of  this  kind  the  respondent  should  shew  by  affidavit  that  notice  of  application  to 
the  Qnarter  Sessions  was  given  on  two  Sundays  and  in  the  manner  required  by  the  4  G, 
4,  c.  99,  s.  43 ;— that  such  notice  was  signed  by  and  upon  behalf  of  three  or  more  per- 
sons each  of  whom  was  charged  with  payment  of  £3  in  respect  of  tbe  rent^charge  ;— 
and  that  upon  their  application  according  to  such  notice,  the  order  was  made. 
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M  pitud  facie  eyidence  of  their  existence :  they  must  be  clearly 
proved.  Buehtman  t.  Rwker  (a)  shews  that  in  an  action  of  lu- 
$m^  upon  a  foreign  j  ndgmenty  it  must  not  only  appear  that  the  foreign 
Court  had  jnrisdietion  as  to  the  snbject  matter,  bnt  also  tliat  the  defend- 
aot  WM  within  or  liable  to  the  jarisdiction  and  had  doe  notice  of  the  pro- 
ceeding: Lord  Ellenborongh  there  said,  "  as  nothing  was  in  proof  to  shew 
"that  the  defendant  was  snbject  to  the  jurisdiction  at  the  time  of  com- 
'^mencingLXhe  suit,  there  is  no  foundation  for  raising  an  tusumpsU  in  law 
<<  spon  the  judgment  so  obtained."  WilUams  v.  Lard  Bagot  (b)  is  a  case 
ertsblishing  the  same  general  principle,  that  where  it  clearly  appears 
tbt  the  judgment  or  order  of  the  inferior  tribunal  exceeded  its  legiti- 
Bate  authority,  as  in  the  case  of  giving  judgment  against  a  man  who 
did  not  i^pear  to  have  had  any  notice  of  the  proceeding,  the  superior 
CWt  will  not  give  effect  to  such  judgment 

Is  the  recent  case  of  Rogers  v.  Browne  (e),  in  the  Court  of  Exche- 
qner  in  this  country^  there  was  a  question  of  pleading, — whether  a 
psrty  justifying  an  alleged  trespass  under  the  judgment  of  an  inferior 
Court,  is  bomid  to  set  out  in  his  plea  the  precise  nature  and  extent  of 
the  jorisdiction,  and  to  'shew,  that  in  the  action  in  the  inferior  Court, 
tbe  defendant  was  summoned  before  the  attachment  issued?  Baron 
Famrfaiher  decided  that,  according  to  the  modem  authorities,  such 
pvticolarity  is  unnecessary ;  but  he  said,  **  It  is  averred  in  the  plead- 
"ing,  that  the  cause  of  action  arose  within  the  jurisdiction  of  the  Court 
**of  TooghaL  This  is  a  material  allegation,  and  offers  a  material  issue 
"for  parties  ^to  go  to  trial  upon,  if  the  law  and  justice  of  the  case 
"permit  a  defendant  to  traverse  the  fact  of  the  jurisdiction  in  such  a 
''case  at  all ;  upon  which  point  Iheg  to  be  understood  as  giving  no  opi" 
^mom  whaUoeocrr  That  decision,  therefore,  cannot  be  considered  as 
<{iieidoning  the  general  principle  of  the  decisions  to  which  I  have 
already  adverted ;  and  that  it  was  not  so  intended  appears  from  the 
ubieqoent  decision  in  Lessee  of  Coffey  v.  Bahittg  (d).  That  was  an 
ejectment  on  the  title ;  and  upon  the  trial,  the  lessor  of  the  plaintiff 
pTOTed  a  lease  of  the  premises  from  the  defendant  to  one  Fltzpatrick, 
bearing  date  the  28th  of  April  1814,  for  three  lives  or  sixty  years,  one 
of  which  lives  was  still  in  existence,  and  under  this  lease  the  lessor  of 
the  pluntiff  derived  his  title.  The  defendant  gave  in  evidence  a  decree 
of  the  Quarter  Sessions  upon  a  civil  bill,  brought  by  him  to  recover, 
against  Fttspatrick,  the  premises,  for  desertion,  under  56  6.  3,  c.  88 ; 
hot  the  decree  stated  that  Fitzpatrick  held  the  premises — not  under  the 
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(a)  9  East,  192. 
(i)  3  Bun.  &  Crcs.  773, 5  D.  &  R.  719.    See,  also,  1  Stark.  £26 ;  2  B.  &  Ad.  95] ; 
3  Vet.  170;  2  Rum.  308  r^f  Jacob,  184 ;  8  Sim.  308. 


(c)  Hajet,  487. 


(d)  SLawRec.N.  S.  193. 
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Iew«  of  S8th  April  1611,  then  in  eridenoe,  bot — under  an  accepttd 
proponl  for  ■  leue  for  three  lires  or  aixtjr-tbree  yean,  dated  the  2nd 
of  October  1812 ;  and  tbi*  proposal  irai  alio  giren  in  eridence,  aod  the 
hex  of  dewrtion  was  proved.  It  waa  then  iniiited  that  the  decree  did 
tiat  truly  state  the  nature  of  the  teDancy,  aa  required  by  the  statate,  >n<l, 
therefore,  wet  not  eridence  againit  the  title  of  the  leisor  of  the  phuatiff; 
and  tbe  point  having  been  reierved  for  the  opinion  of  the  Court,  it  mi 
held  that  tbe  decree  wa*  invalid,  at  it  did  not  inly  de$criie  the  fmoMjr; 
and  accordingly,  the  verdict  wai  entered  np  for  the  plaintiff.  It  ii 
therefore  clear  that  the  Conrt  of  Exchequer  would  not  hold  recital*  in 
tbe  judgment  of  an  inferior  Court  to  be  conclnaive  aa  to  facta  material 
to  the  jnriadiction  ;  and  that  a*  to  >uch  facti,  it  would  allow  the  record 
to  he  fakiGed  hj  the  partjr  aonght  to  be  affected  by  it. 

In  the  caae  of  PigoU  v.  J' Anton  (a),  the  qneition  wai  aa  to  the  dEect 
of  a  document  which  wa*  proved  in  ibe  Eccleaiaatjcal  Court  aa  a  tetla- 
mentary  schedule,  and  the  probate  of  which  waa  read  in  evidence  in  tbe 
cwiM.  The  Court  waa  of  opinion  that  it  waa  an  act  inter  vivot,  and  net 
teitamentary ;  but  the  partiea  who  relied  upon  it  aa  a  revocation  of  a 
former  will,  inaiited  that,  tbe  Eccleeiattical  Court  having  proved  it  u 
a  tettamentary  ichedole,  thii  Court  was  bound  to  treat  it  aa  inch  :  to 
which  the  Lord  Keeper  aniwered — "  I  know  of  no  iDcfa  rule.  If  an 
"  inatmment  come*  before  me  which  appear*  to  be  tiof  an  act  t'nler  m'roi, in 
"  order  to  found  a  decree  upon  it  aa  a  tettamentary  act,  it  muit  be  proved 
*'  in  the  Spiritual  Court.  But  if  they  prove  there  what  i*  an  act  inter  cieot, 
"  tfaia  Court  will  consider  the  probate  aa  void,  and  coram  nonjudiet." — 
Thus  clearly  recogniiing  the  diitinction  between  an  order  where  tlie 
joriadiction  i*  onqnettioaable,  and  an  order  exceeding  the  legitimate  an- 
thoritjrof  the  Conrt;  and  adopting  the  con duiion, that  where  thejorif- 
diction  b  defective,  the  judgment  which  is  conceived  by  it  must  be  itill- 
bom,  and  alike  incapable  of  conferring  any  right,  or  creating  any 
obligation.  The  only  other  case  to  which  I  shall  now  advert,  is  that  of 
the  AUomey- General  v.  Lord  HotAam  (fi),  which  perhaps  oomea  neareit 
to  the  present  Tbe  qnestion  in  that  case  turned  upon  the  validity  of 
proceedinga  by  Commissioners,  appointed  by  act  of  Parliament  for  the 
purpose  of  dividing  and  inclosing  the  commons  and  waste  lands  in  the 
parishes  of  East  and  West  Moulaey,  and  empowered  to  hear  and  deter- 
nine  any  dispute  which  might  arise  between  partiea  interested  in  inch 
division  and  inclosure ;  but  the  act  provided  that  nothing  therein  con- 
tained should  enable  the  Commissionera  to  determine  the  title  to  any 
messuages,  kc,  or  to  determine  any  right  contrary  to  tbe  possession  of 
parties,  except  in  cases  of  encroachment  within  twenty  years;  and  it 
gave  an  appeal  from  the  proceedings  of  the  Commissioners  to  the 
Quarter  Sessions,  provided  the  same   should    be  made  within  two 

(<i>  1  Eden,  169,  471.  (*)  I  Turn.  &  Bon.  S18-19. 
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motaths  next  after  the  cause  of  complaint  should  have  arisen*  It 
appeared  that  for  a  period  greatly  exceeding  twenty  years  next 
before  the  proceeding  of  the  Commissioners,  the  parish  was  and  had 
been  in  undisturbed  possession  of  the  lands  in  question,  and  exercised 
oTer  them  an  undisputed  right  of  absolute  ownership ;  but  it  also  ap- 
peared that  the  manor  of  East  Monlsey  was  the  property  of  the  Crown, 
and  for  a  long  series  of  years  prior  to  the  possession  by  the  parish  of 
the  lands  in  question,  that  the  Crown  had  been  in  possession  of  them  as 
part  of  the  common  or  waste  lands  belonging  to  the  manor ;  and  the 
defendant  baring  lately  purchased  the  manor  from  the  Crown,  the 
Commissioners  allotted  to  him  the  lands  in  question.  Ag^nst  this 
allotment,  the  parish  did  not  appeal  within  the  two  months  limited  by 
the  act,  and  the  defendant  insisted  that,  therefore,  the  proceeding  of  the 
Commissioners  must  be  conclusive  in  this  Court.  Sir  Thomas  Plumer, 
M.  R.,  said : — '<  The  second  part  of  the  case  made  by  the  defendants  is, 
'*  that  the  act  of  Parliament  gave  the  Commissioners  jurisdiction  to  decide 
''the  question  with  respect  to  these  lands,  but  I  am  clearly  and  deci- 
''dedly  of  opinion  that  they  had  no  jurisdiction  at  all ;  it  follows  as  a 
**  matter  of  course,  if  they  had  no  jurisdiction  that  their  decision  is  a 
'^  nullity ;  U  does  not  create  any  necessity  far  an  appeal,  where  a  limited 
"  tribunal  takes  upon  itself  to  exercise  a  jurisdiction  which  does  not  belong 
**to  it;  if  it  decides  fq>on  matters  with  respect  to  which  it  has  no  authority^ 
**  Us  decision  amounts  to  nothing^  and  no  party  can  in  the  least  be  bound 
**  by  itT  The  case  was  afterwards  brought  upon  appeal  before  Lord 
Chancellor  Lyndhurst  (a),  who  adopted  the  reasoning  of  the  Master  of 
the  Rolls  and  confirmed  his  decision.  Between  that  case  and  the  pre- 
sent there  seems  to  be  little  difference,  other  than  that,  there,  the  limited 
authority  was  given  to  Commissioners,  and  here,  to  Justices  of  the 
Peace  at  Quarter  Sessions ;  but  the  case  of  Welch  v.  Nash  (b)  shews 
clearly  that  where  a  limited  authority  is  given  by  act  of  Parliament  to 
Jastices  of  the  Peace  at  Sessions,  it  cannot  have  any  other  or.  greater 
force  or  operation  than  it  should  have  if  given  to  Commissioners 
appointed  by  the  act. 

I  understand  that  the  proceedings  in  this  matter  have  been  instituted 
merely  for  the  purpose  of  taking  the  opinion  of  the  Court  respecting 
the  order  of  the  Quarter  Sessions,  and  that  the  respondent  is  willing  to 
discharge  at  once  the  petitioner's  demand,  when  the  legal  objection  is 
disposed  of.  Therefore,  I  presume  that,  if  the  parties  are  satisfied  with 
my  judgment,  this  matter  will  proceed  no  further ;  however,  for  the 
reasons  I  have  stated,  the  form  of  my  order  must  be,  that  the  cause 
shewn  be  disallowed,  and  that  the  conditional  order  for  a  receiver  be 
made  absolute. 


18ML 
Boils. 


THOMPSON 

V. 

SHIBL. 


(a)  3  Rum.  416. 


{b)  8  East,  394. 
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1840. 
Ckameery.  BARRY  V.  STAWELL. 

ae'&a;!  (In  Chancery.) 

'Where  oottB  Xuis  was  an  appeal  from  the  order  of  the  Matter  of  the  RoUi  re- 
were    decreed         .  ,.      •  .«     . 

to  be  paid  by  a  nniDg  the  appucation  to  set  aside  the  sobpcraa  for  costs,  which  had  been 

S'^diLt^ho  ^"^^  ^y  ^^®  representatires  of  William  Wise,  who  had  been  made  a 

died  after  the  defendant  to  the  bill,  and  against  whom  the  bill  had  been  dismined 

fore  the  coits  ^^  oosts,  and  who  had  died  before  the  costs  were  taxed. 


^^dh'  ^^d^'  \Th^  fiMsti  of  the  case  and  the  argument  on  both  sides  are  so  fdUy 

ifltrator  issaed  Stated  in  Mr.  Stoker's  report  of  the  case  at  the  Rolls*  that  it  is  deemed 

^TZ'Z^,  nnnecessary  to  repeat  them  here.] 

upon  which  ^e 

Plaintiff  i^n-  '^^  Jtt&mey- General,  and  Mr.  CoUins,  Q.  C,  appeared  for  the 


plan 
ded, 


and  fro-    plaintiff. 
tefltin^  againet 
the   right  of 

d^^^'^the  ^  ^''  ^^irrefi,  Q.  C,  and  Mr.  Jenkuu,  for  the  administrator  of  the 
items  in    the   defendant  Wise. 

billy  and  made 
no  application 
to  ihe  Court       Jq  addition  to  the  anthorities  cited  in  the  axgnment  for  the  plaintiff 

fixed  hy  the  ^  the  RoUs  which  will  be  found  in  itfr.  Sioter^s  report,  the  following 
Master fo^^  anthorities  were  relied  on  by  the  counsel  for  the  appellant;  Anony- 
thatarabooBna  $naui(a);  Dodson  ▼.  Oliver(b);  Ddaval  Y.  BlaekeU  (c);  WhiUJ. 
?a^2S  of "*   Bayward{d)i  Kemp  r.  Mackarel (e) ;  HaU  y.  SmUh  (fj ;  EdgeUr. 

thosecoetswaa  Brawn  (a);  Mitfard  an  Pleading  (A);  Fenner  v.  FennerU);  Lowtxn 
not  irregular.         ,_  -  ^  ,  ,  ,.  v 

Where  one  of  ▼•  Mayor  ^  Coknester  (A).  . 

■eyeral  defend- 
ants dies  after  , 
decree,  and  the       On  the  part  of  the  respondent  it  was  contended  that  the  jurisdiction 

^^eration  ^  ^  ®^^  ^^  equity  did  not  rest  on  any  common  law  analogy,  or  on 

between  the  uny  gtatute.    That  the  statute  which  first  gave  costs  in  equity  (I)  gave 

§ie"other^e-  the  Chancellor  power  to  award  them  only  in  cases  ''  of  writs  founded 

^^^ht^to'  ^^<a  ''  ^°  untrue  suggestions,  where  such  suggestions  were  duly  found  and 

decreed  to  a  ^  proved  untrue/'  which  Lord  Coke  (m)  says,  did  not  extend  to  a  de- 

tr^not^ected  ™*>'''*'  ^°  ^"^  °P^°  ^  ^^^*  ^^^  °P®°  hearing  a  cause.     That  the  15  H, 

by  the  death  of  6,  0.  4,  provided  that  no  writ  of  subpmna  should  be  granted  thenceforth 

enel^bem  be^  ''unless  security  should  be  found  to  satisfy  the  party  grieved  thereby, 

fore  taxation,  u  ||ig  damages  and  expenses  of  the  matter  contained  in  the  bill  could  not 

(a)  2  £q.  Ca.  Ab.  3.  (b)  Bam.  161 . 

(c)  Barn.  66.  (d)  2  V ee.  sen.  461 . 

(e)  2  Yes.  een.  679.  (/)  1  Bro.  C.  C.  437. 

(g)  1  Dick.  62.  (A)  p.  202. 

(i)  10  Yes.  672.  (k)  2  Mer. 

(0  17  R.  2,  c.  6.  (m)  4  Inst.  83. 

•  Ante,  p.  18. 
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be  made  good,  a  provision  whioh  the  Ckinrt  had  altogether  disregarded. 
That  the  statute  which  aathorised  Courts  of  Law  to  give  costs  upon  a 
demorrer  (the  9  ^.  S,  &  11,  /r.y  analogoas  to  the  8  &  9  fF.  3,  c.  11, 
Eng,)  gave  the  party  for  whom  the  judgment  should  be  given  upon 
demorrer  his  costs,  as  if  judgment  had  l>een  given  upon  a  verdict,  and 
yet  Courts  of  Equity  both  before  and  since  the  passing  of  these  statutes 
ID  both  countries  gave  only  £5  costs  to  the  successful  party  upon  a  de- 
murrer (a),  a  practice  that  continued  until  the  introduction  of  the  New 
Roles.  Taylor  v.  Popkam  (6),  Harmer  v.  Harris  (e),  and  Gittmrt  (d)^ 
were  also  relied  on. 


1840. 

Chaneery. 


The  L'jRD  Chancellor  at  the  close  of  the  argument  delivered  the 
fbUowing  judgment. 

I  shall  state  the  grounds  upon  which  I  concur  in  the  decision  of 
the  Matter  of  tke  Bolis.  I  have  read  carefully  the  judgment  which  he 
pronounced  upon  this  case  when  before  him,  and  it  appears  to  me  to  be 
a  most  able  and  sittisfiictofy  argument  upon  the  subject,  and  I  do  not 
think  it  fur  to  impute  to  his  Honor,  because  he  has  been  anxious  to  do 
jostioe,  and  seek  for  a  distinction  that  would  take  the  case  out  of  a  rule 
that  prevents  him  from  doing  so,  the  presumption  of  deciding  in-oppo* 
sttion  to  the  decisions  of  preceding  Judges,  upon  his  own  authority. 
In  my  opinion  his  judgment  is  not  liable  to  any  such  imputation,  and  in 
affirming  his  judgment  I  do  not  think  that  such  an  imputation  attaches. 
open  me. 

The  Master  of  the  EoUs  has  accurately  examined  all  the  authorities^ 
he  has  minutely  gone  into  the  several  cases  in  which  distinctions  have 
been  established  by  successive  Judges*— iOndeavouring,  and  in  my  opinion 
viaely  endeavouring,  to  withdraw  each  case  from  the  operation  of  the 
role.  Hb  Honor,  in  his  judgment  states  his  objections  to  the  general 
principle— objections  which  have  pressed  upon  the  mind  of  every  succes- 
sire  Judge  who  has  had  to  decide  on  the  subject — and  adds  that  in  his 
opinion  (an  opinion  in  which  I  fully  concur),  the  Court,  instead  of  seek* 
ing  to  evade  the  rule,  by  establishing  distinctions,  withdrawing  each 
particular  case  from  its  operation,  would  have  acted  more  wisely  in 
directly  overthrowing  the  rule  itself,  a  rule  by  which  they  had  im- 
pwed  fetters  on  themselves,  the  inconvenience  of  which  they  had  on  all 
occasions  admitted.  The  Master  of  the  Rolls  has  also  stated  his  anxiety— 
an  anxiety  which  every  Judge  must  feel«->to  find  a  distinction  that 
wonld  enable  him  to  do  justice^  I  will  not  go  into  all  the  authorities 
that  have  been  cited.  In  addition  to  the  arguments  of  the  Master  of 
<&e  Rolls  and  of  the  counsel  for  the  respondent,  I  shall  state  three  or 


(a)  Har.  Ch.  Pr.  210. 
{e^  1  Rum.  157. 


(b)  16  Yes.  576. 
(^  For.  Rom.  181. 
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four  reuont  opon  which  I  rett  my  jadgmeot :  Fint,  this  cause  ii  itill  in 
full  efitBct  and  operation,  and  therefore  if  the  party  had  applied  for 
liberty  to  file  a  bill  of  revivor  for  the  parpote  of  obtaining  payment  of 
those  costs — a  bill  which  it  is  admitted  would  have  been  open  to  a 
demurrer— he  woald  have  applied  for  what  was  totally  nnnecemry. 
The  objection  in  point  of  form  to  the  proceedings  of  the  respondent 
here  is  not  merely  so;  it  is  not  quite  accurate  to  state  it  ss  an 
objection  in  point  of  form,  it  is  an  objection  which  goes  to  the  argu- 
ment that  a  revivor  is  not  necessary.    The  only  authority  predseiy 
applicable  to  the  present  case  is  the  decision  in  AveraU  v.  Wadk{Q\ 
and  certainly  that  case  cannot  be  in  any  respect  distinguished  from  the 
present,  and  if  I  were  to  adopt  it,  it  must  be  admitted  that  it  woold 
govern  the  present.     Now,  no  man  has  a  higher  respect  for  the  late 
Master  of  the  Rolls  than  I  have,  but  nevertheless  I  cannot  adopt  his 
dedsion  in  that  case.     I  have  already  stated,  in  a  former  case,  that  I 
did  not  consider  myself  bound  by  that  authority.     In  Beytagh  v.  Cba- 
canen  (5),  I  decided  the  case  principally  upon  the  ground  that  the  caoie 
was  in  full  operation.    In  the  course  of  the  argument  in  that  case,  the 
decision  in  AveraU  v.  Wad»  was  pressed  upon  me,  and  in  my  judgment  I 
stated  that  I  did  not  consider  myself  bound  by  its  authority.    It  is  in 
my  opinion  most  natural  for  the  Court,  when  dealing  with  a  technical 
rule  which  works  injustice,  to  exhibit  an  anxiety  to  decide  the  case  in 
such  a  manner  as  to  do  justice  to  the  parties,  and  to  struggle  to  escape 
from  authorities  which  establish  a  position,  that  completely  prevents  the 
Court  from  deciding  according  to  the  plain  and  manifest  principles  of 
justice.    If  in  seeking  to  get  rid  of  a  rule  of  this  description,  a  just  and 
laudable  anxiety  has  been  manifested  by  the  Court  to  find  a  distinction 
that  might  enable  me  to  do  justice,  I  do  not  think  I  am  guilty  of  the 
presumption  of  setting  up  my  own  judgment  (the  judgment  certainly 
of  a  person  of  inferior  capacity  and  attainments)  in  opposition  to  the 
decisions  of  the  many  eminent  Judges  who  have  decided  upon  questions 
of  the  like  nature  to  that  now  before  me.    Now,  the  case  of  John* 
wm  V.  Pedi(e),  the  case  of  Kemp  y.  Madbard  (d),  the  case  of  Blower  v. 
MarriU  (e),  and  the  passage  which  has  been  read  from  CrUbert,  in  my 
opinion  fully  justify  me  in  saying,  that  when  the  cause  is  in  operation, 
when  any  thing  remuns  to  be  done— no  matter  whether  between  the 
same  or  between  other  parties— in  such  a  case  there  is  no  necessity  for 
filling  a  bill  of  revivor,  in  order  to  entitle  the  representatives  of  a  party 
who  has  been  decreed  his  costs,  and  has  died  before  they  were  taxed, 
to  obtain  payment  of  them.    It  is  not  setting  up  my  own  authority  in 
opposition  to  thai  of  the  Judges  who  decided  these  cases,  but  acting 


(a)  1  Mol.  571. 
(<?)  S  Vet.  sen.  4tt. 


(b)  LI.  &  G.  Cas.  ien^.  Planket,  355. 
(d)  9  Ve».  sen.  579 ;  S.  C,  3  Atk.  811. 
(e)  S  Atk.  773. 
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m  eonfonnity  ^th  them,  to  decide,  that  when  something  remaine 
to  be  done  in  a  canee  between  any  of  the  parties,  there  is  no  necessity 
for  a  iwriTal  of  that  cause  between  the  party  who  is  to  pay  the  costs 
sad  the  party  who  is  to  receive  them,  in  order  to  enable  the  Conrt 
lo  cofbroe  payment  of  costs  actually  decreed.  Here  the  cause  in 
which  this  decree  was  made  is  not  only  in  actual  operation  between 
eCber  parties,  and  orders  made  in  it  in  which  those  other  parties  are 
iaterasted,  hot  it  is  acted  on  by  the  plaintiiF  himself,  and  he  seeks  the 
kaefit  of  that  very  decree  which  imposes  on  him  the  duty  of  paying 
thsse  costs;,  by  applying  for  an  order  to  draw  out  of  Court  the  fund 
which  that  decree  entitles  him  to.  If  that  fund  were  now  in  Court,  it 
wobM  be  applicable  to  the  payment  of  those  costs,  and  the  Court  would 
serer  permit  it  to  be  paid  out  to  the  plaintiff,  without  compelling  him  to 
pay  the  costs  which  the  decree  that  entitles  him  to  it  directed  that  he 
•boold  pay.  What  then  is  the  state  of  facts  actually  existing  ?  The 
pisintiff  applies  to  the  Court  to  be  permitted  to  draw  the  fund  out  of 
Court  and  apply  it  in  payment  of  his  demand ;  that  application  is  op- 
poMd  by  the  very  parties  against  whom  this  motion  is  made ;  and  they 
ay  to  the  Court,  ^  Do  not  permit  this  fund  to  be  drawn  out,  because 
'  we  are  entitled  to  costs  under  the  very  decree  which  gives  it  to 
"  the  plaintiff,  and  those  costs  are  not  yet  taxed ;  so  that  we  are  unable 
"  St  preeent  to  apply  for  payment  of  them."  But  the  Court  says, 
"No,  the  plaintiff  shall  not  be  prevented  from  drawing  out  the 
**  money  because  yon  have  an  unascertained  demand ;  but  no  injury  shall 
"  be  done  to  yon,  because  the  payment  shall  be  made  without  prejudice 
*  to  the  rights  of  the  parties."  If  the  costs  had  been  taxed  at  the  time, 
sad  the  party  applied  for  an  order  that  the  plaintiff  shonld  not 
diaw  the  money  without  paying  the  amount  of  them,  how  could  such' 
an  application  have  been  resisted  ?  and  as  that  payment  was  made  by 
Court  expressly,  without  prejudice  to  the  rights  of  the  parties,  I  con- 
ndor  the  case  exactly  in  the  same  position  as  if,  now  that  the  costs  are 
taxed,  the  plaintiff  were  applying  to  draw  the  money  out  of  Court. 

I  think  also,  what  occurred  at  the  taxation  of  those  costs  not  imma- 
terial lo  the  present  case.  The  representative  of  the  party  to  whom 
tbey  are  decreed  goes  before  the  Master,  and  desires  that  they  should 
be  sabmitted  to  the  Master's  taxation ;  the  plaintiff's  solicitor  is  present 
at  the  taxation,  and  he  objects  to  the  right  to  have  them  taxed  at  all ; 
he  ought  then  have  relied  on  that  objection ;  he  does  not  do  so 
however ;  but  protesting  against  the  right  of  taxation,  he  objects  to  the 
iteais  of  the  bill  of  costs,  and  some  of  these  objections  are  allowed. 
He  still,  however,  objects,  before  the  Master,  to  the  right  of  having  the 
eoits  taxed  at  all ;  and  the  Master  says,  *'  I  will  give  yon  the  benefit 
''of  your  objection,  if  yon  avail  yourself  of  it  in  proper  time ;  apply  to 
**  the  Court  during  the  present  Term."  He  does  not  do  so— he  makes 
BO  sppBealion  to  the  Court  during  that  Term ;  and  then  it  is  said,  tfiat 
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the  defendant  ooght  to  have  proceeded  to  enforce  the  payment,  and 
that  the  plaintiff  was  not  bound  to  take  any  step  until  the  defendant  did 
so;  but,  in  my  opinion,  that  is  not  so:  the  defendant  was  not  bound  to 
take  any  step. 

Looking,  then,  to  all  the  dreumstances  of  this  case,  if  this  Coort  be 
not  deprived  of  its  inherent  jurisdiotion,  which  enables  it  to  prevent  a 
party  from  guning  any  advantage  by  his  own  misconduct,  and  to 
compel  a  party  seeking  the  benefit  of  any  decree,  to  give  the  benefit  of 
it  equally,  to  a  party  who  is  equally  entitled  to  it,  the  present  u  a 
case  in  which  that  jurisdiction  ought  to  be  exercised.  There  are  many 
cases  in  which  a  party  may  waive  the  benefit  of  a  right  which  he  would 
otherwise  be  clearly  entitled  to ;  and,  in  my  opinion,  the  plaintiff  has 
done  so  in  the  present  case. 

It  appears  from  all  the  cases  that  have  been  cited,  that  the  foundation 
of  this  rule  originally  was,  that  in  a  cause  where  the  rights  of  the 
parties  had  been  finally  adjudicated  on,  where  the  parties  Ktigant  are 
satisfied,  where  the  cause  is  asleep  and  nothing  remains  to  be  done, 
then  a  third  party,  not  interested  in  any  of  the  questions  In  the  caose, 
not  having  any  right  to  auert^  shall  not  raise  up  a  dormant  caose, 
merely  for  the  pai|KMe  of  obtaining  payment  of  his  costs.  But  that  is 
■et  the  case  here  t  the  cause  here  is  not  dormant-^the  plaintiff  is  him- 
self active  in  obtaining  the  benefit  of  the  decree  which  has  been  pro- 
nounced ;  and  it  is  stated,  tliat  orders  to  be  made  in  this  cause  are  at 
this  moment  undergoing  discussion  in  another  branch  of  tlie  Court, 
upon  other  parts  of  the  case.  When  that  is  the  case,  whenever  the 
cause  is  alive,  and  the  decree  is  in  operation,  in  my  opinion,  the  general 
rule  does  not  apply. 

I  do  not  think  my  own  decision  in  Beytagh  v.  Coneanen  ought  to 
have  much  weight  in  the  minds  of  other  Judges,  or  that  it  ought  to 
govern  them  in  forming  their  judgments,  although  I  cannot,  of  coone, 
say  that  it  has  not  some  weight  in  my  own.  It  is  opposed  by  the  deci* 
sion  of  the  late  Master  of  the  Rolls  in  AtferaU  v.  Wad€\  and  certainly, 
if  his  decision  be  right,  mine  is  not.  There  was  certainly  another  cii^ 
cumstance  in  that  case,  that  is,  that  it  was  a  receiver  who  was  ordered  to 
pay  the  costs,  upon  which,  also,  I  relied ;  but  what  I  rested  my  judgment 
on  was,  that  there  was  no  necessity  for  a  revivor  as  the  cause  was  actoaily 
in  operation. 

If  any  doubt  remained  on  my  mind  of  the  correctness  of  the  judgment 
of  the  Master  of  the  Soils,  I  would  take  more  time  for  consideration, 
and  look  more  minutely  into  the  authorities :  but  I  am  perfectiy  satis- 
fied of  the  correctness  of  that  judgment,  and  convinced  by  the  able 
arguments  with  which  the  Master  of  the  Rolls  sustains  it,  and  being 
also  perfectly  satisfied  that  justice  has  l>een  done,  I  shall,  without  hesi« 
tation,  affirm  the  order  made  by  the  Master  of  the  RoUs. 

Affirm  the  order  of  the  Master  cf  the  Rolls,  but  without  costs. 
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Mb.  Fniii«OKo>  Q.  C,  for  the  plaiiiti£F,  moved  that  the   Accoantant  The  final  de- 

Geoeral  do,  ont  of  the  cash  in  bank  to  the  credit  of  this  caase,  draw  in  defendant^  to^ 

fftYoor  of  the  plaintiff  for  the  sum  of  £180.  lOs.  9d.,  being  the  amount  have  his  costs 

of  the  taxed  costs  of  the  defendants.  Lady  Catherine  Bernard,  Thomas  plaintiff,  and 

Bernard  and  Thomas  P.  Bernard,  which  costs  were  adjudged  to  be  paid  ^^^  ^[je^o^^ 

by  the  plaintiff  to  the  defendants,  the  plaintiff  to  have  them  over  against  with  his  own 

the  fond :  or  that  the  said  defendants  be  restrained  proceeding  against  ^njy^arising 

the  phuntiff  for  the  recovery  of  said  costs,  until  after  tlie  funds  in  this   ^om  the  sale. 

u    J-  <.  -u  •  J  The  plaintiff 

cause  be  distributed.  ^as  ^  puisne 

The  plaintiff  was  an  degit  creditor  of  the  defendant  Poe:  the  defendants  f^^^  c^h 

were  prior  elegii  creditors  in  possession ;  a  prior  mortgagee ;  and  others.  refhMed  to  pay 

The  bill  prayed  an  account,  and  fur  liberty  to  redeem  the  mortgage,  and  of"those'''<^L 

ibr  a  sale.     By  the  final  decree,  it  was  ordered  that  the  plaintiff  do  (for    payment 

have  his  costs,  in  the  first  instance,  out  of  the  funds ;  and  that  the  defendant  was 

defendants,  Lady  C.  Bernard,  Thomas  Bernard,  and  Thomas  P.  Bernard  proceedug 

do  have  their  costs  in  this  cause  against  the  plaintiff,  and  the  plaintiff  attachment), 

to  have  them  over,  together  with  his  own  costs,  out  of  the  money  arising  ^qq.*^^  ^^ 

from  the  sale  of  the  lands  decreed  to  be  sold.     The  defendants  were  the  rpceiyer ; 

proceeding  by  attachment  against  the  plaintiff,  to  compel  the  payment  of  defendant's 

their  costs.  proceedings 

nntil    further 

The  cash  in  bank  to  the  credit  of  the  cause  was  the  produce  of  the   order, 
rents  of  the  estates,  brought  in  by  the  receiver.  fo^tosts^is'ntt 

No  sale  nad  as  yet  been  had  under  the  decree.  to  he  enforced 

against  the 
plaintiff  unless 

Mr.  Furlong, — The  order  made  by  the  Master  of  the  Rolls  in  Loftie   the  fund  be  in- 
T.  Lord  Forbes  (a),  upon  the  application  of  Mr.  Hare  the  plaintiff  in    i^^  guilty  of 

the  second  cause,  is  an  authority  in  favour  of  the  first  part  of  this  ap-    ^^'  in  the 
,  '  *  ,  prosecution  of 

plication.    Although  he  ordered  the  plaintiff  in  the  second  cause  (whose   the  suit. 

init  was  stayed   on  the  terms  of  his  being  at  liberty  to  prove  his 

demand  and  costs,  and  the  costs  of  such  defendants  as  he  should   be 

liable  to  pay  under  the  decree  in  the  first  cause),  to  pay  to  a  defendant 

in  the  second  cause  his  costs,  before  he  himself  had  received  them  out 

of  the  funds  in  the  first  cause ;  yet  he  also  ordered  the  receiver  in  the 

first  cause  ta  pay  to  the  plaintiff  in  the  second  cause  the  costs  he  so 

paid  to  the  defendant.     This  part  of  the  application  is  opposed  by  the 

prior  mortgage^,  who  is  the  first  reported  creditor ;  but  if  the  Court 

should  be  of  opinion  that  the  plaintiff  is  not  entitled,  as  against  the 

(c)2Ir.  Eq.  Bep.443. 
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1840.        mortgagee,  to  have  this  money  paid  oat  to  him,  they  will  at  least  stay 

EpdfyExch,    the  defendants  from  proceeding  against  him  until  the  fbnds  are  dii- 

CROFT8       tribnted.    The  proceeding  is  harsh,  and  arises  oat  of  the  peculiar  form 

r.  of  the  decree  in  this  Court.  In  Chancery^  the  costs  of  a  necessary  party, 

to  whom  nothing  is  reported  due,  are  decreed  to  be  paid  out  of  the 

fund  and  not  by  the  plaintiff ;  bat  in  this  Court,  they  are  decreed  to 

be  paid  by  the  plaintiff,  the  latter  to  have  them  o?er  with  his  own  ooits 

out  of  the  fund. 

Mr.  Benneiif  Q.  C,  for  the  prior  mortgagee,  said  that  there  was  ahrge 
arrear  of  interest  due  to  him ;  and  objected  to  the  money  being  paid 
oat  of  Court  to  a  puisne  encumbrancer. 

Mr.  BoUestofij  for  Lady  C.  Bernard. — ^The  plaintiff  is  to  have  these 
costs  together  with  his  own  costs ;  and  his  costs  are  decreed  to  be  the 
first  chai^  on  the  funds.— [Richards,  B.  The  decree  is  express  that 
these  costs  are  to  be  paid  out  of  the  fund  arising  from  the  sale^  and  not 
from  the  rents  and  profits.] — The  Court  ought  not  to  restrain  the 
defendants  proceeding  for  these  costs  i^|;ainst  the  plaintiff.  Suppose  the 
fond  is  not  sufficient,  are  the  defendants  to  lose  their  costs  ? 

Pennefather,  B. 

It  is  to  guard  against  that  contingency  that  the  deeree  directs  the 
defendants  to  hare  their  costs  against  the  plaintiff,  the  plaintiff  to  hare 
them  over  with  his  own  costs  oat  of  the  funds.  The  costs  are  given 
against  the  plaintiff  as  an  ultimate  security  to  the  party ;  but  are  not 
to  be  enforced  against  him,  unless  it  appears  that  there  are  no  fnnds  in 
the  cause  applicable  to  their  payment,  or  that  the  plaintiff  is  guilty  of 
laches  in  prosecuting  the  suit. 

Richards,  B.,  concurred. 

The  proceedings  were  stayed  until  further  order,  with  liberty  to 
the  parties  to  apply  as  they  might  be  advised. 
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Mr.  PuRCBLLy  on  behalf  of  John  Figgis,  assignee  ander  a  commission  A.  creditor  bjr 
of  baokrapt  issoed  against  the  respondent,  moved  that  the  receiver  tered  purauut 
appointed  in  these  matters  do  pass  his  account  before  the  proper  Officer,  *^^^*^'^*'''^ 
and  that  whatever  balance  should  appear  to  be  in  his  hands  on  foot  of  tained  an  order 
said  accoanty  the  same  might  be  paid  over  to  J.  Figgis  as  assignee  of  un^ertl^l&^O 
the  bankrupt ;  and  thereupon  that  the  receiver  be  discharged.  W,  4,  c.  66, 

In  Blaster  Term  1834,  the  petitioner  in  the  first  matter  obtained  a  calendar 
judgment  against  the  respondent,  in  the  penal  sum  of  SMO ;  and  in  months  before 
Trinity  Term  1837,  he  obtained  a  second  judgment  against  the  respon-  a  commission 
dent  in  the  penal  sum  of  £410.  On  the  6th  of  November  1837,  he  pre-  ^^jf^f 
sented  the  petition  in  the  first  matter  for  a  receiver  under  the  5  &  6  FFl  respondenLthe 
4^c55;anda  receiver  having  been  appointed,  the  tenants  were,  by  that  his  execn- 
order  of  the  9th  of  February  1838,  ordered  to  pay  him  their  rents.  ^oi^  was  pro- 

In  Hilary  Term  1837,  the  petitioner  in  the  second  matter  obtained    96th  section, 
a  jadgment  against  the  respondent,  in  the  penal  sum  of  £1000 ;  and  on   ^^™  ^^^  °^^' 
the  19th  of  April  1838,  he  presented  a  petition  under  the  same  act;    I26th    section 
praying  that  the  receiver  in  the  first  matter  might  be  extended  to  the    ^^~^  W,.4, 
matter  of  his  petition.     The  receiver  was  accordingly  extended  by  order 
of  the  25th  of  May  1838.     The  several  judgments  mentioned  in  the 
petitions  in  these  matters  were  obtained  upon  bonds,  with  warrants  of 
attorney  to  confess  judgment  collateral  therewith.     The  respondent 
committed  an  act  of  bankruptcy  on  the  8th  of  May  1840,  by  filing  a 
declaration  of  insolvency.    On  the  4th  of  June  a  commission  of  bank- 
rupt was  sued  out  against  him  ;  and  on  the  1 0th  of  the  same  month  he 
was  duly  found  and  adjudged  a  bankrupt;  and  J.  Figgis  was  chosen 
and  appointed  his  sole  assignee. 

Mr.  PurcM— By  the  126th  section  of  the  6  ]PF.  4,  c.  14,  it  is 
enacted,  that  no  creditor,  having  security  for  his  debt,  shall  receive  upon 
any  such  security  more  than  a  rateable  part  of  such  debty-except  in 
respect  of  any  execution  served  and  levied  by  seizure  upon  any  part  of 
the  property  of  the  bankrupt  before  the  bankruptcy :  provided  that 
no  creditor,  though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confession,  or  nil 
dicUy  shall  avail  himself  of  such  execution,  to  the  prejudice  of  other 
fair  creditors,  but  shall  be  paid  rateably  with  such  creditors.  Crossfield 
V.  Stanley  (a)  decides  that  a  judgment  upon  a  warrant  of  attorney,  is  a 

{n)  4  B.  &  Ad.  87. 
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jadgment  by  confession ;  and  Baker  ▼.  Peittgrue  (a\  that  a  jadgment 
creditor,  opon  whose  petition  a  receiFer  has  been  appointed,  is  never- 
theless merely  a  creditor  having  security  for  his  debt,  until  the  rents 
have  been  paid  over  to  him.  The  latter  case  is  an  express  authority  for 
this  application. 

Mr.  Roger  C.  Walker,  for  the  petitioner  in  the  first  matter. 

1.  The  question  is  to.be  considered  as  if  the  creditor  had  extended 
the  lands  by  elegit,  and  gone  into  possession  of  them.     In  such  a  case, 

*the  creditor  would  cease  to  be  a  creditor  having  security  for  his  debt; 
for  the  extent  of  the  lands  would  operate  as  an  extinction  of  the  debt 
Crawley  v.  lAdgeai  (&) ;  Anonymous  (c) ;  Hanger  v.  Fry  (d)* — [Pbn- 
NEFATHER,  B.  Though  the  execution  by  elegit  may  prevent,  while  it 
continues  in  force,  the  issuing  of  any  other  execution,  yet  that  does  not 
shew  that  it  is  a  satisfaction  of  the  debt.  If  the  lands  taken  in  execu- 
tion are  afterwards  evicted,  the  plaintiff  may  have  a  second  elegit, 
which  shews  that  the  debt  is  still  subsisting.] — The  126th  section  of 
the  6  FT.  4,  c.  14,  is  the  same  as  the  108th  section  of  the  English 
Bankrupt  Act,  6  (7.  4,  c  16,  and  a  similar  provision  is  contained  in  the 
11  &  12  G.  3,  c.  8,  s.  4 ;  yet  no  case  is  to  be  found,  either  in  this 
tountry  or  in  England,  where  it  has  been  held  that  an  elegit  creditor 
in  possession  was  bound  to  come  in  under  the  bankruptcy,  and  receive 
the  unpaid  portion  of  his  debt  rateably  with  the  other  creditors. 

2.  A  jndgnient  upon  warrant  of  attorney  is  not  a  judgment  by  de« 
fiinlt,  confession,  or  nil  dicit,  within  the  meaning  of  the  6  FF.  4,  c.  14. 
The  construction  put  on  the  8  &  9  IF.  3,  c  11,  s.  8,  which  enacts, 
that  **  if  judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by 
**  confession  or  nil  dicit,  the  plaintiff  on  the  roll  may  suggest  as  many 
**  breaches,"  &c,  is,  that  warrants  of  attorney  are  not  included.*  The 
words  **  default,  confession,  or  nil  dicit,**  manifestly  imply  a  suit  insti- 
tuted.— [Pennbfatber,  B.  Every  judgment  entered  up  in  this 
country  is  in  a  suit  instituted.  The  record  of  the  judgment  contains 
a  declaration,  and  then  an  entry  that  the  defendant  cannot  deny  bnt 
that  he  owes  the  money.  It  is  a  judgment  by  confession. J — fVymer  v. 
Kemble(e),  and  In  re  Washboume  f/J,  were  also  referred  to. 

Mr.  Eogere,  for  the  petitioner  in  the  second  matter.— It  is  not  neees- 
feary  to  impugn  the  decision  of  the  Master  of  the  Bolls  in  Baker  v. 
Pettigrue ;  for  the  facts  in  that  case  were  very  different  from  those  in 


(a)  3  Ir.  £q.  Bep.  144.  (b)  Cro.  Jao.  3S9. 

(c)  Dyer,  399,  h.  (d)  Cro.  £liz.310. 

(e)  6  B.  &  C.  479.  (f)  8  B.  &  C.  444. 

*  See  Owe  ▼.  Rodbard^  3  Taunt.  74  ;  Autterhwry  ▼.  Morgan,  3  Taunt.  195;  and 

Kmntrsiey  r.  Mtusen,  3Taqati  864i 
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Ibe  present.    There,  the  order  appoindng  the  receiver  was  made         1840. 

Within  two  calendar  months  before  the  date  of  the  commission  of    Ty*"^^      7* 

bankruptcy :— "here,  it  was  made  more  than  two  years  before  that 

period.    This  case,  therefore,  falls  Within  the  95th  section  of  the  6  W. 

4if  c  14  (which  is  similar  to  the  6  G'.  4,  c  16,  s.  81)  ;  and  Godson  ▼. 

Sanchiary  (o),  in  which  all  the  decisions  on  the  subject  Were  reviewed, 

establishes  that  an  ezecntion  executed  more  than  two  months  before 

tbe  issuing  of  the  commission,  is  protected  by^the  95th  section  of  the 

6  fF.  4,  c.  14,  even  though  it  should  be  founded  upon  a  judgment  on 

warrant  of  attorney ;  and  that  the  126th  section  applies  only  to  execu-' 

tions  on  judgments  by  default,  confession,  or  nil  dicii^  where  the  seizure 

baa  taken  place  within  two  months  before  the  issuing  of  the  commission* 

Tbe  opinion  of  Sir  J.  Leach,  V.  C,  in  Ex  parte  Botchertey{b)  is  also 

decisive  that  the  126th  section  must  be  construed  with  reference  to  the 

95th  section. 


Mr.  PiizffOfbony  in  reply.— The  opinion  of  Sir  J.  Leach,  V.  C,  in 
Ex  parte  BotcherUy^  that  the  126th  section  applies  to  those  persons  only 
wbo  come  in  under  the  commission,  cannot  be  supported.  That  section 
most  receive  the  same  construction  here  as  the  95th  section  of  the  6  O* 
4,  c.  16,  does  in  England.  It  is  in  the  same  words,  and  cannot  have  a 
different  meaning ;  but  the  6  G'.  4,  c.  16,  s.  81,  cannot  comprehend 
eiecutions  of  this  peculiar  nature,  which  do  not  exist  in  England; 
neither  can  the  corresponding  act  in  Ireland.  The  receiver  is  the  Officer 
of  tbe  Court,  and  receives  the  rents  tit  usumjus  habentis ;  but  in  execu-^ 
tions  by  l^fal  process,  the  money  is  received  for  the  use  of  the  plaintiff. 

PsNNSFAfHBIl,  B. 

This  is  certainly  a  question  of  very  considerable  importance,  and 
tbere  has  been  a  decision  by  the  Master  of  the  Rolls  bearing  upon 
tbe  subject ;  but  with  respect  to  that  decision,  upon  the  facts  presented 
to  the  consideration  of  his  Honor,  it  is  not  necessary  for  this  Court  to 
give  any  opinion ;  for  the  matter,  upon  which  it  appears  to  me,  at 
present,  that  the  question  in  this  case  must  be  determined,  did  not  occur 
in  Baker  v.  Petiigrue.  The  Court  is  not  now  about  finally  to  dispose 
of  this  case ;  bpt  it  is  my  desire  to  express  what  my  present  view  of  the 
qaestton  is.  This  is  an  application  on  behalf  of  the  assignees  of  a  bank* 
inpt— the  bankruptcy  occurring  in  this  present  year — that  a  receiver 
appointed  over  the  estate  of  the  bankrupt  in  the  year  1837,  at  the  suit 
of  a  judgment  creditor,  should  be  removed ;  and  that  the  assignees 
•honld  be  let  into  the  possession  of  the  estate.  Unquestionably,  it  has 
always  been  considered,  until  the  enactment  of  the  6  W.  4,  c.  14,  that 
creditors  in  possession  of  the  estate  of  their  debtor,  under  an  execution 


(a)  46.  &  Ad.  865. 


(b)  2  Gl.  &  J.  367. 
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execated^  were  not  affected  by  a  sobseqaoDt  act  of  bankraptcy.  Now, 
if  SQch  were  the  anderstanding  of  the  profession,  and  of  the  oonntry  in 
genera],  upon  the  construction  of  the  11&12  G.S,  cB  (which  it  cer- 
tainly was),  how  very  important  is  it,  that  a  similar  constrnction  shoold 
be  put  on  the  last  Bankrupt  Act  If  this  application  were  complied 
with,  no  matter  how  long  a  judgment  creditor  might  have  been  id 
possession  ;«-»no  matter  at  what  period  his  judgment  had  been  obtained— 
no  matter  whether  his  debtor  were  a  trader  or  not  at  the  time  of  the 
confession  of  the  judgment — he  must  lose  the  benefit  of  his  execntioo  if 
his  debtor  subsequently  become  a  trader,  and  a  bankrupt.  The  rights 
of  judgment  creditors,  who  took  their  securities  from  those  who  were 
not  traders  at  the  time,  were  protected  by  a  clause  in  the  11  &  12  (r. 
3,  c.  8 ;  but  the  6  FF.  4,  c.  14,  omits  altogether  that  saving  :*  so  that 
if  a  creditor  in  possession  by  execution  executed  be  not  protected  hj 
the  95th  section,  he  will  be  in  this  situation,  that  although  he  took  his 
security  from  a  person  who,  at  the  time,  was  not  within  the  operation 
of  the  Bankrupt  Act,  and  although  he  is  in  possession  by  virtue  of  an 
execution  executed,  he  must  lose  his  debt,  by  reason  of  a  subsequent 
act  of  bankruptcy  by  his  debtor,  the  possibility  of  which  may  not  have 
entered  into  his  contemplation  at  the  time.  If  that  be  the  law,  its  pro- 
mulgation must  strike  every  one  with  astonishment  that  the  Legisla- 
ture should  have  passed  an  act  rendering  judgments,  which  have  so  long 
been  considered  common  securities  in  Ireland,  insecure.  The  Coart 
was  for  some  time  pressed  with  this  view  of  the  statute ;  the  95th  section, 
and  the  decisions  not  having  been  adverted  to :  but,  our  attention 
having  been  called  to  them,  I  think  that  a  fair  and  sound  constrnction 
has  been  put  upon  the  act  by  the  Court  of  King*s  Bench,  in  the  case  of 
Godton  V.  Sanctuary  (a)  ;  which  establishes,  that  where  an  execution 
creditor  is  in  possession  by  seixnre  or  levy  for  two  calendar  months 
before  the  date  of  the  commission  of  bankruptcy,  his  execution  is 
protected  by  the  95th  section  of  the  6  ^.  4,  c.  14 ;  and  that  the  pro« 
tection  so  given  is  to  be  considered  as  general,  and  extending  to  every 
kind  of  judgment,  whether  it  be  entered  by  default,  confession  or  nil 
dicU^  QT  by  virtue  of  a  warrant  of  attorney,  or  otherwise :  that,  to  that 
extent,  the  126th  section  must  be  considered  as  controlled  (if  its  lan- 
guage do  require  control)  by  the  95th  section :  and  that  construing 
the  two  sections  together,  which  is  the  proper  mode  of  ascertaining  the 
meaning  of  an  act  of  Parliament,— cases  which  are  protected  by  the 
95th  section   do  not  come  within  the  operation  of  the  126th.    In 

(a)  4  B.  &  Ad.  266. 


*  The  3  &  8  Vk.  c.  86,  saves  from  the  operation  of  the  6  W,  4,  c.  14,  jadgnents 
obtained  before  the  Ist  of  July  1836,  and  before  the  bankrupt  became  a  trader.  Qn^re^ 
how  far  are  judgment  creditors  protected  bj  the  3  &  4  Vic.  c.  106,  s.  38,  from  the  oper- 
ation of  a  subsequent  act  of  bankruptcy  ? 
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Bj  opinioo,  tbis  conslnictioii  of  the  act  will  relieve  the  secitrities  of 
the  eosotry  from  moeh  of  the  difficiilty  which  a  contrary  comtraction 
wodd  east  on  tiiein :  and  will  infficiently  protect  the  general  creditors  of 
ike  trader  from  that  preference  of  one  creditor  which,  it  has  been  pro- 
perty argoed,  ought  to  be  considered  as  nnjAst.  This  is  the  Tiew  which 
it  tppears  to  me  ooght  to  be  taken,  if  this  were  a  case  of  an  execntion 
by  degii,  in  which  the  creditor  had  extended  the  lands  and  been  in  pos- 
sasion  of  them  two  calendar  months  before  the  date  of  the  commis- 
and  the  5  Ss  6  IF.  4,  c.  55,  puts  a  proceeding  by  petition  for  a 


tlOB 


noeirer  on  the  same  footing  as  an  elegit.    I  am  therefore,  at  present  of 
opinion,  Uiat  this  application  ooght  to  be  refused. 


1840. 

V— > ' 

READ 

DATIS. 


FosTBR,  B.,  ooncorred. 


Richards,  B. 

This  being  a  new  question  upon  the  construction  of  a  somewhat 
recent  act  of  Parliament,  I  desire  shortly  to  state  the  grounds  of  the 
opinion  which  I  entertain.  It  is  very  difficnlt  to  maintain  that  a  judg- 
ment upon  a  bond  and  warrant  of  attorney  is  not  a  judgment  by 
defanlt,  oonfession  or  nil  dicit ;  and  I  cannot  agree  with  the  counsel 
for  the  petitioners,  so  far  as  they  ground  their  opposition  to  this 
application,  upon  the  construction  sought  to  be  given  to  the  126th 
ftection  of  the  act,  in  that  respect.  It,  however,  appears  to  me,  upon 
looking  into  the  statute,  that,  collating  the  95th  with  the  126th  section, 
the  latter  must  be  held  to  refer  to  cases  in  which  the  execution  has 
been  laid  on  within  two  calendar  months  before  the  issuing  of  the  com- 
mifiion.  Nothing  can  be  more  general  or  emphatic  than  the  language 
<^tbe  95th  section ;  nevertheless  it  is  argued  for  the  assignees,  that  it  is 
to  be  qualified  by  introducing  into  it  a  proviso  similar  to  that  contained 
in  the  latter  part  of  the  126th  section :  (states  the  proviso  annexed  to  the 
126ih  section.)  Why  such  a  qualification  should  be  introduced  into  the 
95th  section  I  do  not  understand ;  for  I  concur  in  what  has  been  sud,  that 
nothing  can  be  more  mischievous  or  unjust  than  to  seek  to  give  this  act 
a  construction  which  would  tend  to  defeat  and  render  of  no  efiect 
Mcorities  by  judgment,  so  long  regarded  in  this  country  as  of  the 
highest  character.  The  95th  section  deals  with  all  cases  of  execution 
executed,  whether  upon  judgments  by  default,  confession,  nil  dicit  or 
otherwise ;  then  comes  the  126th  section,  which  is  conversant  about 
executions  executed  prior  to  the  act  of  bankruptcy.  The  former 
section  gives  the  creditor  the  benefit  of  his  execution,  so  that  it 
was  executed  two  months  before  the  issuing  of  the  commission: 
the  htter  deprives  him  of  the  benefit  of  his  proceedings,  but  saves  the 
rights  of  creditors  who  had  actually  levied  under  the  execution 
prior  to  the  act  of  bankrupcy :  and  in  that  same  section  there 
is  a  qualification,  that  although  generally,  an  execution  executed 
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prior  (0  the  act  of  bankraptcy  shall  not  be  affected  by  it,  that 
proYision  shall  not  extend  to  ezecntiont  upon  judgments  by  de- 
fault, confession  or  nil  dieU.  The  126th  section  therefore  most  be 
intended  to  refer  to  executions  which  do  not  come  within  the  95th 
section,  and  are  not  made  the  subject  of  the  legislation  contuned  in  that 
section.  It  has  however  been  further  aigued,  that  the  appointment  of 
a  receiver  nnder  the  5  &  6  FT.  4,  c.  55,  is  not  an  execution  within  the 
meaning  of  the  6  FF.  4,  c.  14 ;  but  the  d7th  section  of  the  former  act 
is  condnsive,  that  a  creditoi  who  obtains  an  order  for  the  appointment 
of  a  receirer,  is  a  creditor  who  has  issued  and  executed  an  execution  on 
his  judgment.  Therefore^  as  in  this  case,  the  creditor  has  executed  hu 
execution  some  years  prior  to  the  act  of  bankruptcy,  I  am  of  opinion 
that  the  case  is  not  within  the  126th  section,  and  further,  that  the  ex- 
ecution is  protected  by  the  95th  section  of  the  statute. 

On  Saturday,  the  5th  of   December,  the  jud^ent  of  the  Court 
deUvered  by 


Pennefathbr,  B. 

The  Ck>urt  deferred  pronouncing  its  judgment  definitely,  in  order 
that  we  might  more  fully  consider  the  case  decided  by  the  Master  ^du 
Botti :  and  having  done  so,  we  see  no  reason  to  deviate  from  the  opinion 
entertained  by  us  yesterday.  It  is  satisfactory  to  find  that  the  judgment 
of  his  Honor  in  Baker  v.  PeUigruef  does  not  conflict  with  our  dedsion. 
In  that  case,  the  receiver  had  not  been  appointed  two  months  before  the 
issuing  the  commission  of  bankruptcy,  even  supposing  that,  according  to 
the  rule  laid  down  in  another  case,*  he  is  to  be  considered  as  having  been 
appointed  from  the  date  of  the  conditional  order.  The  question  before 
his  Honor  was,  therefore,  argued  wholly  upon  the  construction  of  the 
126th  section  of  the  6  FT.  4,  c.  14;  and  his  attention  was  not  drawn  to 
the  95th  section,  which  is  the  one  applicable  to  the  case  before  this 
Court,  and  on  which  we  found  our  judgment.  The  judgment  of  the 
Master  i^the  RoUs  may  be  perfectly  correct  upon  the  state  of  fiicts  pre- 
sented to  him.  Considering  the  case  with  reference  to  the  126th  sec- 
tion only,  he  held  that  the  debt  was  not  satisfied  by  the  appointment  of 
the  receiver,  no  more  than  it  would  have  been  by  an  award  of  an  ekgit 
and  inquisition  thereon  ;  and  therefore  that  he  was  a  creditor  having  a 
security  for  the  satisfaction  of  his  debt,  and  within  the  operation  of  the 
126th  section  of  the  act,  but  not  within  the  protection  of  the  95th  sec- 
tion. But  his  Honor  held,  as  this  Court  does  hold,  that  the  appoint- 
ment of  a  receiver  is  completely  equivalent  to  an  extent  and  seisnre  by 
virtue  of  an  inquisition  under  an  elegit  $  and  it  follows,  that  if  the  one 
be  protected  by  the  95th  section,  the  other,  in  similar  circumstances 
must  be  equally  protected.  We  fuUy  concur  in  the  ^reasons  given  by 
the  Judges  of  the  King's  Bench  for  their  judgment  in  GotUon  v.  Sane- 


*  Barry  t.  WilkituoHy  ante,  p.  121. 
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iMory.    They  did  not  adopt  the  oonstruction  contended  fbr  by  the  aisig-         t840« 
nees;  and  which  in  thte  country  would  lead  to  imadenlaUe  mischief.    BfuHyEaeh. 
Therefore^  wRliont  presoming  to  say  what  would  be  the  opinion  of  the         rsad 
Masbt  (ftk§  Boils  upon  a  ease  like  the  present,  it  is  sniBcient  to  say  ^^ 

that  Ae  case  before  him  differed  materially  from  the  one  npon  which  we 
are  called  to  pronoonce  our  judgment.  The  Court  are  of  opinion  that 
tbe  application  must  be  refusedi  but  without  costs. 


DAVD. 


VBRIBN  e.  FITZ6BRALD. 


Dee.  7. 


Mr.  J.  O'DRirar,  for  the  plaintiff,  moved  that  it  be  referred  to  the  Re-   ^J'^^^^ 

membraacer  to  allocate  the  funds  in  bank  to  the  credit  of  this  canse^   ed  from  pro- 

being  the  produce  of  the  sale  of  the  lands  decreed  to  be  soid»  to  and   ^^^  "^^  J^ 

smongBt  the  serenil  parties  and  creditors,  according  to  their  priorities  x    compelled    to 

•   1      ...  «  .      >  >  1..  ■%■-.*    came  in  under 

and  also  to  inquire  and  report  what  sums  the  creditors,  taking  benefit   the  deerae  in 

onder  tho  deeree,  ^ould  contribute  towards  the  payment  of  the  plain-   ^S^^^  v"^^ 

tiff's  costs,  S8  between  attomer  and  cHent,  after  payment  of  his  costs  dered  to  oon* 

between  party  and  party :  and  that  the  costs  of  this  motion,  and  of  the   Qo^^^f  the 

reference^  and  of  the  report  thereunder,  should  form  part  of  the  pluntiff  's  plaintiff  ^that 

fluic,  ae  De* 
^^••tg.  tween  attor- 

The  bill  was  filed  by  a  judgment  creditor,  for  an  account  of  the  real  ^^  and  client, 
and  personal  estate  of  the  deceased  debtor.  It  did  not  pray  that  cre- 
ditors coming  in  under  the  decree  might  contribute  to  the  expense  of 
the  suit.  The  ordinary  decree  was  pronounced,  under  which  several 
jndgment  and  simple  contract  creditors  came  in  and  proved  their 
demands.  Some  of  tbe  jadgmenta  so  proved  were  prior  to  the  plain- 
tiff's judgment;  others  were  /wime.  For  the  application,  IXtsBon  v. 
Stede(a)  was  dted. 

Mr.  BenneUf  Q.  C,  and  Mr.  Hobarty  for  Macnamara,  a  jndgment 
creditor,  opposed  the  application. — Macnamara  had  filed  a  bill  for  pay- 
ment of  his  judgment ;  but  upon  the  decree  in  this  cause  being  pro- 
nounced, be  was,  by  an  order  of  the  Court  made  upon  the  application 
of  the  inheritor,  stayed  from  further  proceeding  in  his  own  cause,  upon 
the  terms  of  being  at  liberty  to  prove  his  debt  and  costs  of  suit  in  this 
caose. 

The  rule  only  applies  to  persons  coming  in  Toluntarily  under  the 
decree :  it  is  also  confined  to  cases  where  the  bill  prays,  and  the  decree 
directs  all  persons  coming  in  under  the  decree  to  contribute  to  the 
piabtiff 's  costs.     Tallon  v.  TaOon  (b). 

{a}  Not  reported.  {b)  6  Law  Rec.  N.  S.  S90. 

r    t 
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Pjbnnefather,  B. 

I  do  not  consider  it  necetsary  that  the  bill  shonld  pray,  or  tlie  decree 
direct,  that  those  who  come  in  and  prove  their  demands  nnder  it  should 
oontribnte  to  the  plaintiff's  costs*  If  the  suit  be  of  that  nature  thst 
the  general  creditors  may  take  advantage  of  the  decree,  it  mnst  be 
understood  that  if  they  do  so»  they  come  in  nnder  an  implied  condition 
that  they  are  to  contribute  to  the  costs  of  the  plaintiff ;  but  the  case  ef 
a  creditor,  who  is  stayed  from  proceeding  in  his  own  suit,  stands  upon  a 
different  ground.  He  is  stayed  for  the  general  advantage  of  the  estate, 
and  npon  the  terms  of  getting  his  debt  and  costs :  and  if  he  be  com- 
pelled to  contribute  to  the  plaintiff's  costs,  the  condiUons  upon  which 
he  is  stayed  are  not  complied  with,  for  he  is  not  paid  the  fall  amoont 
of  his  debt  and  costs. 

Let  the  Chief  or  Second  Remembrancer  allocate  the  said  sum  of 
£6375  as  is  desired ;  and  inquire  and  report  what  sum  the 
creditors  taking  benefit  under  the  decree,  save  the  said  Haire,* 
and  Macnamara,  should  respectively  contribute  towards  pay-  * 
ment  of  the  plaintiff's  costs  as  between  attorney  and  client, 
after  payment  of  his  costs  between  party  and  party  ;  the  costi 
of  this  motion  and  of  the  reference  and  report  to  be  part  of  the 
plaintiff's  cost8.f 


*  Haire  was  another  creditor,  who  was  in  the  name  sitaation  as  Macnamara,  save 
that  the  proceedings  in  his  cause  were  stayed  bj  consent,  on  the  same  terms  as  in 
Macnamara's  case. 

f  See  Bracken  t.  Droughty  S  Jones,  1 14.  The  order  in  that  case  lias  been  followed 
in  subsequent  cases,  save  as  to  compelling  the  defendants  in  the  cause  to  contribate  to 
the  plaintiiF's  costs  between  attorney  and  client:  with  respect  to  which,  the  order  in 
Bracken  ▼.  Broughi  was  made  mb  tUentio. 
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In  the  malter  of  JOHN  O'BRIEN,  PMumer. 

(Chancery.)  j^^^^ 

Thb  WBt  a  petidon  under  the  5  (?•  2,  o.  9,*  praying  for  a  oommtssion  to  A  oommiflsion 

iuoe  for  the  purpose  of  inqairing  and  aseertaining  the  old  meara  and  bonndaries^ 

booods  of  the  commonage  in  the  petition  mentioned,  consisting  of  bogi  ^^^^^  °V 

noM  aad  loogh ;  and  if  no  such  old  mears  and  bounds  existed,  then  to  tion  under  the 

hj  oat  and  ascertain  such  reasonable  mears  and  bounds  between  the  ^]ien  there  are 

petitboer  and  the  neighbouring  proprietors  therein  named,  regard  being  minors   inter- 

£8  teds 

bd  to  the  length  of  the  profitable  land  adjoining  the  said  commonage, 
aeoordmg  to  the  provisions  of  the  act. 

The  petition,  which  was  Terified  by  affidavit,  stated,  that  by  a  settle- 
•meot  bearing  date  the  22nd  of  May  1827,  made  on  the  marriage  of 
petitioner  with  his  present  wife,  the  lands  of  Ballymahone  were  conveyed 
to  tnistees  to  the  use  of  petitioner  for  life,  with  remainder  to  such 
one  or  more  of  the  sons  of  the  marriage ;  subject  to  such  restrictions 
od  limitations  as  petitioner  should  in  manner  therein  mentioned  limit 
and  appoint  the  same ;  and  in  default  of  issue  of  the  marriage,  to  the 
Bie  of  petitioner,  his  heirs  and  assigns* 

That  by  the  same  settlement  a  sum  of  £20,000  was  vested  in  trustees, 
spon  tnut  to  lay  out  and  invest  the  same  in  the  purchase  of  fee-simple 
ntttei,  which  it  was  thereby  declared  should  be  subject  to  the  same  uses 
aad  trusts  as  those  therein  mentioned  with  respect  to  the  lands  of 
BiUymahone. 

That  there  was  issue  of  the  marriage  several  sons  and  daughters, 
aod  that  petitioner  had  not  executed  the  power  of  appointment  given 
Um  hy  the  settlement 

That  a  portion  of  the  sum  of  £20,000  was  afterwards  invested  in  the 
pvehase  of  the  lands  of  Kilfenora  and  Knockacolline,  in  the  county  of 
Clare,  which,  by  deed  of  the  5th  February  1840,  were  conveyed  to  the 
lorriving  trustee  of  the  petitioner's  marriage  settlement,  upon  the  trusts 
tlMeitt  contained  respecting  the  lands  of  Ballymahone. 

That  the  purchased  lands  were  contiguous  and  adjoining  to  an  ezten- 
n^e  tract  or  commonage,  consisting  of  bog,  moss  and  lough ;  and  that 
^ir  Lodos  (ySrien,  Andrew  Finucane,  and  Francis  and  William  Fitz- 
S^nld  were  proprietors  of  the  lands  adjacent  to  said  commonage. 

That  the  proprietors  of  the  adjoining  lands,  and  their  respective 
^^>>uts  in  poiaession  of  said  lands,  had  from  time  immemorial  claimed 

Thb  tot  will  be  found  in  the  Appendix  to  Mr.  Lowry's  collection  of  the  Rules  of 
^  ^P^ExcAefueTy  p.  46,  and  references  in  the  notes  to  the  preyions  decisions  on  iU. 
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ISMi  and  enjoyed  the  benefit  of  said  commonage  in  common ;  and  tlmt  the 

OAaMarif.  shares  of  said  oommonagOy  to  which  peUtioner  and  each  of  the  other 

In  re  proprietors  were  entitled^  was  in  proportion  to  the  extent  of  profitaUe 

o  BBiBN.  ]gQ  jg  adjotniQg  the  same. 

Mr.  J.  J.  Murphy^  with  whom  was  Mr.  Ham^  Q.  C,  now  moved  the 
matter  of  the  petition,  and  contended  that  the  statnte  extended  to  ths 
case  of  a  tenant  for  life.  The  olject  of  the  Lepslatar^  as  appeared 
by  the  preamble  of  the  aet,  was  to  enooorage  the  improvement  of  unpro- 
fitable hag ;  and  the  first  section  enabled  any  person  *^  aeised  or  pes* 
^sessed  of  any  lands  oontigoons  to  any  bog^  moss  or  looghy'*  to  present 
n  petition  for  the  purpose  of  hanqg  the  bounds  thereof  settled.  That 
the  petitioner  was  the  only  person  having  a  vested  estate  in  the  landsp 
there  being  no  limitation  in  the  settiement  to  the  aonS|  in  debnlt  of 
appointment. 

Mr.  Frondg  PUggcraU,  on  the  part  of  a  pn^rietor  of  adjoiuiiig  laadsp 
resisted  the  application,on  the  ground  that  the  case  was  not  within  the  act* 
which  contemplated  the  establishment  of  permanent  boundaries.  Tbsrs 
is  no  one  before  the  Court  to  represent  the  minors,  who  are  interested  ia 
this  property.  In  Waie  v.  On^ftn  (a)^  it  was  held  that  the  Court  has 
no  jurisdiction  to  fix  the  boundaries  of  legal  estates^  unless  seme  e^aity 
is  superinduced  by  the  act  of  the  parties. 

The  parties  are  not  without  remedy,  for  they  mayfile  a  bill  on  behalf 
of  the  minors. 

Besides,  the  affidavit  of  service  is  defective ;  it  does  noi  all^e  that  the 

persons  served  are  the  only  parties  m  possewion ;  Wetiropp  v.  ItJkt^ 


Mr  Ham,  Q.  C^  in  reply.— The  affidavit  of  the  procesa-eervor  stats^ 
that  he  served  the  several  persona  mentioned  in  i^  «and  that  he  hnawf 
''the  lands  mentioned  in  the  petition,  and  that  he  Imows  of  no  other 
<*  persons  having  an  interest  thermn,  save  the  peraoaa  ao  auied."  U 
however,  the  affidavit  lie  defective^  it  should  stand  over  for  the  pec* 
poee  of  aerviiv  the  parties  ^a;  KeO^r.  SUim(e). 

Tbm  Lomd  CourcsLLOB. 

I  think  the  olyectiesi  to  the  affidavit  of  oerviee  k  a  fold  eM;aadl 
have  the  less  dBfiicalty  ia  yiddiag  to  i^  hecanas^  iadepeadently  of  tka 
ohjedioB,  I  do  not  thiak  I  eealdcomply  withtheprajwof  thepetitioo. 

I  do  not,  however,  thiaic  the  aathority  wUch  hv  been  cited  by  Mr. 


(•)  1  Edn^asi.  (I)  1  JoMs,  ei9. 
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PiUgorM  ifl  applicalile  to  die  present  eaee ;  that  authority  applies  only  to  1840. 
t  case  where  the  original  jnrisdiedon  of  the  Coort  is  songht  to  be  ex- 
erdsedy  and  does  not  govern  sneh  a  case  as  this,  where  there  is  a 
jorifldiction  created  by  ststnte.  Here,  however,  is  a  somnary  jnrisdio* 
tiooy  wliich  the  Court  is  called  on  te  exercise ;  and  the  parties  sooght  to 
be  afieoted  by  it  have  a  right  to  say  that  they  are  net  to  be  troubled 
with  an  investigation  which  cannot  be  rendered  condosive.  The  party 
auJdng  the  application  is  seised  for  his  life  only,  with  a  power  of 
appointment  to  his  children^  who  are  minors ;  and  there  is  no  one  iiefore 
the  Court  to  represent  those  minors,  or  sustain  their  rightSi  A  solicitor 
appesrs  for  them,  but  no  counsel  is  instructed  to  appear,  nor  is  there 
any  way  of  aacertalning  their  rights  in  such  a  proceeding  as  the  present. 
Before  a  commission  could  be  issned,  I  would  require  a  bill  to  be  filed 
for  the  purpose  of  making  the  minors  parlies.  I  must,  therefore,  dismiss 
thu  petition. 


HERON  e«  STOKES.  /oa.  85. 

Tbb  decree  in  this  cause^  which  was  pronounced   on  the  25th  of  A  gift  of  per* 

January  1837,  referred  it  to  the  Maater  to  take  an  account  of  the  ^^^A.^^^  I! 

pertonal  estate  and  effects  of  William  Heron  the  elder,  the  testator  in  ^*  ft>r     them* 

the  pleadings  named,  and  of  his  debts  and  legacies,  and  funeral  and  « th^r     ohil* 

tertamentary  expenses.    Under  this  decree,  the  Master  made  his  report  ^^'"  ^^J^^ 

OB  the  24th  December  1840,  by  which  he  found  that  the  testator  iSb»  date  of  the 

William  Heron  made  his  will  bearing  date  the  8th  of  Jane  1815,  ^'''^^f 

with  three  codicils  annexed  thereto,  but  not  duly  executed,  so  as  to  giTw  ihem  the 

past  real  estate^  in  the  words  following,  that  is  to  say, ''My  will  is^wliat-  J^^ 
^  ever  I  die  possessed  of,  or  in  any  way  entitled  to,  together  with  what-      XJndCT  a  be- 

**  ever  property  my  wife  may  be  in  any  way  entitled  to,  shall  produce  to  "  eqnallj  di- 

<*  my  wife  an  annuity  of  £100 ;  to  each  of   my  daughters  £100  \\  "^^^  ^ 

*^pir  amnam^  for  themselves  and  their  children ;  to  my  wife's  modier,  m  "siiterandW 

**  addition  to  any  property  she  may  possess,  so  as  to  make  up  to  her  u  ^japkih 

*^  sa  anmuty  daring  her  life  of  £100  per  miniMi  ••  said  annuities,  after  )|  ^^^    Tm 

**  the  decease  of  my  wife  and  her  mother,  to  be  equally  dirided  among  «  dren/'    the 

*<  my  three  children,  William,  Mary,  and  Julia  Louisa ;  but  my  wiU  is,  ^^^^^ 

^  that  my  wife  and  her  mother  ahall  enjoy  their  annuities  as  above  for  per  9thpe$  and 

*^  their  lives,  and  the  life  of  the  survivor  of  them,  so  that  the  survivor  ^^^^^^^^ 

riase  fettle- 
meot,  freehold!  and  chattels  real  were  nettled  npon  the  hushand  for  life,  with  power  to 
appoint  l^  wiU  amon^  the  ohiMren  of  the  marriage,  and  in  defaak  of  appointment  the 
proper^  was  to  be  dinded  equally  amonff  the  children ;  ITetf,  that  the  ahurei  of  the  ohil* 
dren  did  not  Test  until  the  death  of  the  husband* 
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<'  shaU  possess  an  annaiiy  of  £200,  to  be,  after  the  deoease  of  botlr, 
**  equally  diWded  between  my  three  children ;  all  the  rest  and  residue 
«  of  my  property  I  giro  and  bequeath  to  my  son  William ;  whaterer 
**  ready  money  or  fomitnre  I  may  die  possessed  of,  I  give  and  beqoestk 
^  to  my  wife,  to  be  by  her  managed  for  the  joint  benefit  of  my  tline 
«  children,  herself,  and  her  mother :  and  to  my  wife  Mary  and  my 
^  brother  Augustus,  I  leare  the  execution  of  this  my  wilL" 

First  CodiciL— >''  It  having  pleased  Almighty  God  to  take  away  my 
<<  daughter  Mary,  it  becomes  necessary  to  alter  the  disposition  of  my 
«  property  after  my  decease,  so  far  as  relates  to  her ;  I,  therefore,  now 
'*  declare  it  to  be  my  will,  and  hereby  direct,  that  the  £100  per  annumykc 
**  provided  as  within  directed  for  my  daughter  Mary,  shall  be  divided 
**  eqnaUy  between  my  son  William  and  my  daughter  Julia  Loain, 
**  and  that  my  will  as  within  expressed  shall  remain  in  all  other  respect* 
«'  unaltered Dated  24th  May  1817." 

Second  OodiciL— ''  And  in  case  my  son  William  shall  die  witbont 
**  leaving  issue  male  lawfully  begotten,  my  will  is,  that  after  the  decease 
^of  my  wife  Mary  and  my  daughter  Julia  Louisa,  my  remaining 
^  property  shall  then  be  equally  divided  between  my  sister  Anne  Owen 
**  and  any  daughters  by  George  Taylor  Owen  (her  present  husband)  she 
«may  have  then  living,  and  my  sister-in-law  Charlotte  Heron,  widow 
«  of  my  late  brother  Edward,  and  any  children  she  may  have  by  my  late 
"brother  Edward  then  living,  share  and  share  alike. — Dated  4th 
«  July  1829." 

Third  CodidL — <<If,  under  any  circumstances,  the  whole  of  the 
<<  property  I  leave  shall  fail  to  produce  to  my  son  William  an  annoity 
M  equivalent  to  that  bequeathed  to  my  daughter  Julia  Louisa,  viz.,  £150 
**per  annum,  it  is  my  will,  that  the  actual  amount  of  income,  whatever 
*'  it  may  be,  shall  then  be  divided  into  ten  equal  parts,  four  of  which 
^  parts  shall  be  paid  to  my  wife  Mary,  and  three  parts  to  my  daughter 
"Julia  Louisa,  and  the  remiuning  three  parts  to  my  son  William.  This 
"arrangement  to  continue  until  the  income  shall  afford  the  full  annuities 
^^of  £200  to  my  wife  Mary,  £150  per  annum  to  my  daughter  Jolis 
"  Louisa,  and  at  least  £150  per  year  to  my  son  William. — Dated  this 
"  15th  July  1829." 

That  the  testator  died  on  the  8th  of  October  1831,  leaving  William 
Heron  the  younger,  his  only  son  and  heir-at-law,  Julia  Louisa  Heron 
his  daughter,  and  Mary  Heron  hb  widow,  him  surviving. 

That  William  Heron  the  younger  died  on  the  28Ui  of  November 
1832,  intestate,  unmarried  and  without  issue ;  and  that  Jidia  Louus 
the  defendant  Stokes,  and  died  on  the  14th  October  1834» 
an  only  child,  the  defendant  Louisa  Stokes,  an  infant,  her  8a^ 
Tiving;  and  that  the  testatoi^s  widow  Mary  died  on  the  13th  October 
1834;  and  the  testator's  mother-in-law  died  in  the  lifetime  of  his  widow. 
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The  Master  farther  fonnd,  that  Anne  Owen,  wife  of  the  defendant 
Geoi^e  Taylor  Owen,  and  sister  of  testator,  died  in  Jnly  1832,  leaving 
two  daughters  by  her  hasband,  the  plaintiffs  Charlotte  and  Jnlia  Owen, 
her  sarviving;  and  that  it  had  been  contended  before  him,  on  the  part 
of  the  defendant  John  Stokes,  and  his  daughter  Louisa  Stokes, 
that  according  to  the  true  construction  of  the  will  and  codicils,  the 
said  Jnlia  Louisa,  the  mother  of  the  minor  defendant,  became,  upon  the 
decease  of  the  testator,  entitled  to  an  annuity  of  £150 ;  and  on  the  de- 
cease of  her  mother  (Mary  Heron)  became  entitled  to  an  additional  an- 
nuity of  £100,  making  in  all  £250  in  perpetuity,  and  that  the  defendant 
Stokes,  on  the  death  of  his  wife,  became  entitled,  under  the  settlement 
executed  on  their  marriage,  bearing  date  the  11th  November  1831,  to 
said  annual  sum  for  his  life ;  and  that  his  daughter  Louisa  would,  on  his 
death,  become  absolutely  entitled  thereto :  while  on  the  other  hand,  it 
was  contended  on  behalf  of  the  plaintifis  (Charlotte  Heron,  testator's 
sister-in-law  and  her  children),  and  the  defendants  Edward  Heron  and 
George  T.  Owen,  that  any  annuity  bequeathed  to  Julia  Louisa  was  for 
her  life  only ;  and  that  the  minor  Louisa  is  not  entitled  to  any  annuities. 

That  the  defendant  6.  T.  Owen  contended  that  the  residuary  pro- 
perty of  the  testator,  subject  to  said  annuities,  became,  on  the  death  of 
William  Heron  the  younger,  divisible  into  two  equal  shares,  one  of 
whicli  becanae  divisible  between  his  late  wife  and  his  two  daughters, 
and  that  the  other  moiety  became  divisible  between  Charlotte  Heron 
and  her  children,  share  and  share  alike ;  and  that,  on  the  other  hand  it 
was  contended  by  Charlotte  Heron  and  her  children,  that  the  testator's 
residoary  property  became,  upon  the  death  of  Willian  Heron,  divisible 
in  equal  shares  among  Anue  Owen  and  her  two  daughters,  and  Charlotte 
Heron  and  her  children  living  at  the  death  of  William  Heron.  Those 
questions  the  Master  submitted  to  the  Court. 

The  Master  further  found,  that  by  indenture  bearing  date  the  26th  of 
May  1798,  and  made  on  the  intermarriage  of  testator  William  Heron 
with  Mary  Darley  his  late  wife,  certain  freehold  and  chattel  interests 
were  vested  in  two  trustees,  upon  trust,  to  permit  William  Heron  to 
receive  the  rents  during  his  life ;  and  after  his  decease,  upon  trust  for  the 
issue  male  and  female  of  the  marriage,  in  such  manner  and  form,  shares 
and  proportions  as  said  William  Heron  should  by  his  will,  attested  by 
three  credible  witnesses,  appoint ;  and  in  default  of  any  appointment, 
in  trost  for  such  issue,  share  and  share  alike.  That  there  were  nine  chil- 
dren of  the  marriage,  of  whom  six  died  under  twenty-one  in  the  life  of 
the  testator ;  and  one  (Mary  Heron)  attained  her  age,  and  died  in  the  life 
of  her  father  intestate,  and  without  having  been  married. 

That  the  plaintiffs,  and  the  defendants  Edward  Heron  and  6.  T.  Owen 
contended  that  each  of  the  children  tookn  vested  interest  in  the  property 
which  was  the  subject  of  that  settlement  upon  their  birth,  and  that  the 
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teflilor  kaTlng  died  withovl  ImTliig  nuide  any  appoliitiii6iit»  tke  tbvei 

of  Aose  who  died  ia  die  testator's  life  formed  pert  of  liis  property^  or 

HBROK       that  thef  were  at  least  entitled  to  one-third  of  that  property^  ia  rigiit 

of  Mary,  who  had  attained  twenty-one  in  her  ftthet's  life.    That  en 

die  other  hand,  Stokes  and  his  daoghter,  the  defendant  Lonisa,  elahned 

to  be  endded  to  three-fourths  of  the  whole  of  said  unsetded  property, 

in  right  of  testator^s  daoghter  Julia  LoiHsa;  one  moiety  in  her  own 

and  a  moiety  of  tlie  other  moiety  as  next  of  Idn  of  her  brother 

Heron. 

This  qnesdon  also  die  Master  sahmitted  to  die  dedidon  of  the  Comt 

Mr.  Pemm^Mer,  Q.  C,  Mr.  JBftictfani^  Q.  C,  and  Mr.  GalmaKf,  ht 

pbdntiA. 

First,  as  to  the  estate  which  the  daughters  took  in  the  aminity  of 
£100  giTon  them  by  the  wiO-— the  distincdon  between  the  pretent 
and  WUets  ease  (a)  is,  that  diere  the  gift  was  to  the  parent  and  the 
children,  while  here  the  daogliters  are  merely  made  the  instrameati  l^y 
which  the  property  is  to  lie  administered ;  and  there  is  not  a  word  of 
die  children  except  in  specifying  the  objects  to  which  it  is  to  be  applied. 
To  make  ^  children'*  a  word  of  inheritance  is  departing  from  its  pr<^ 
meaning,  and  the  Court  will  not  go  beyond  former  decisions ;  and  the 
decision  in  WikTs  earn  does  not  apply  to  personal  property ;  B^a  r. 
Bradford  (fi).  A  gift  of  an  annuity  to  A.,  without  saying  more,  givst 
merely  a  life  estate,  Sancrg  t.  Difet  (c). 

As  to  the  annuities  which  they  were  to  take  on  the  deaAs  of  the 
testatoi's  wife  and  mother-in-law,  there  are  no  words  of  inheritance* 
and  they  must  follow  the  same  rule  as  those  giren  to  the  diildrea 
immediately.    The  word  **  property,"  in  the  second  codicil,  indodes 
every  thing,  according  to  the  latest  decisions.  Knocker  ▼.  Bmnbwy  (d}i 
Bawjfer  v.  Blair  (e).  And  we  contend  that  it  is  to  be  dirided  into  eleren 
shares,  of  which  plaintift  are  entitled  to  eight.    The  leading  case 
upon  diat  subject  is,  Bamei  v.  Paich  (f)^  where  under  a  bequest  **  to  be 
^  divided  eqnallybetwen  brother Launeelot*s and  sister Esthei^s  chitdrea,'* 
the  division  was /wr  oopAki.    The  same  mode  of  division  was  adopted 
in  Jigpgfiporf  V.  Bcaibmy{g)\  Freeman rnPair8loe{h).  AstotheeonsSraa- 
don  of  the  setdement,  Lawrence  v.  Magge  (t)  is  precisely  ia  poiat ; 
and  the  same  construction  that  was  applied  then  was  adopted  in  Doe  v. 
Mar^  (k).    If  a  chiM  died  in  the  parento*  life,  leaving  children,  the 


(a)  6  Bep.  16,  a.  (I)  S  Atk.  290. 

(e)  1  Amb.  10.  (d)  6  Bfng.  N.  C.  SOB. 

(e)  S  Jebb  &  S^mes,  80;  S.  C.  9  In  Law  Sep.  149. 
tf)  8  Ves.  e04.  (g)  S  Yes.  9S7. 

(A)  3  Ves.  4S1.  (t)  1  Eden,  469.  {k)  4  T.  B.  89. 
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Litter  vroold  take  nothing,  unless  the  shares  were  to  vest,  and  no  other 
time  of  vesting  than  birth  is  fixeii. 

Mr.  Warren^  Q.  C,  Mr.  KeaHngey  Q.  C,  and  Mr.  Sterling^  for  de- 
fendant Stokes  and  his  danghter  Louisa. 

In  this  case  there  is  no  bequest  of  an  annuity  in  cash.  The  prin- 
ciptl  part  of  the  testator's  property  consisted  of  long  terms  of  years, 
uid  be  directs  that  whatever  he  shall  die  possessed  of  shall  produce  an 
annaity  of  £100.  In  Savory  v.  Day^  there  was  a  mere  gift  of  a 
noney  annuity.  Buffar  t.  Bradford  does  not  decide  that  the  rule  in 
Wild»  ease  does  not  apply  to  personalty ;  Lord  Hardwicke  decided 
that  case  on  the  ground  that  a  child  had  been  born  between  the  date 
of  the  will  and  the  death  of  the  testator,  so  that  it  was  unnecessary  to 
n^rt  to  the  rule  in  WikJts  case. — We  are  entitled  to  the  annuities 
doring  the  continuance  of  the  fund  out  of  which  they  are  to  be  paid^ 
which  in  this  <:ase  are  long  terms  of  years.     Hack  v.  Tuck  (a). 

The  additional  annuity  given  by  the  second  codicil  has  the  same 
qualities  as  the  former ;  Chatteris  v.  Young  (b).  As  to  the  construction 
of  the  settlement,  in  all  the  cases  cited  on  the  other  side  there  was  a 
general  power  of  appointment  by  any  instrument :  here  the  power  could 
ksTe  been  exercised  only  by  will,  and  the  limitation  in  default  of 
appoiotment  is  only  to  those  to  whom  the  father  could  appoint^  namely, 
those  living  at  his  death.  The  time  of  ascertaining  who  are  take 
oader  a  limitation  to  '*  younger  children,"  is  when  the  property  vests ; 
Ttyi^am  v.  Webb  (c).  Here  the  property  settled  was  the  wife's,  and  if 
the  hosband  died  in  her  lifetime  without  having  children,  it  was  to  go 
to  her  absolutely. 

Mr.  Sergeant  Greene^  for  Owen  and  his  children,  and  Mr.  Blakcy  Q.C. 
for  a  defendant  in  the  same  interest. 

1q  general,  when  a  question  has  arisen  as  to  a  distribution  per  stirpes 
or  per  capita  there  has  been  no  gift  to  the  parents.  Here  the  gift  is, 
**  to  my  sister  Anne  and  her  children,  and  to  my  sister-in-law  and  her 
*^  ehildren ;"  the  word  *'  and*'  between  the  two  branches  of  the  sentence 
clearly  shewing,  that  the  testator  meant  a  division  between  the  two 
classes  mentioned  in  those  branches :  the  cases  are  to  be  found  collected 
is  2  Pamell  an  Demzes  (d)  and  1  Eoper  on  Legacies  (e).  In  Bladder  v. 
Wdh^  cited  on  the  other  side,  the  question  was  as  to  the  rights  of  the 
children :  nothing  was  given  to  the  parents.  Upon  the  construction  of 
the  settlement,  we  rely  on  Vanderzee  v.  Adam  (/)'  ^  precisely  similar. 


1841. 

Chancery. 


(o)  3  Lev.  270. 
ie)  2  Vts.  pen.  209. 
{e)  p.  1.39. 


(b)  6  Mad.  31 
(<0  p.  236. 
(/•)  4  Vea.  771. 
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Mr.  Collins,  Q.C.,  and  Mr.  Muttifu,  for  Ihe  defeodant  Edward  Heron, 
opoD  the  question  of  the  division  per  stirpes  or  per  capUoy  cited  Errard  v. 
Brooke  (a) ;  and  on  the  construction  of  the  settlement,  Campbell  r. 
Sandys  (6). 

The  Lord  Chancellor. 

[After  reading  the  will  and  codicils.] 

The  first  question  that  arises  in  this  case,  is  as  to  the  interest 
which  the  testator's  daughter  takes  in  the  annuity  of  £100  giren 
her  by  the  will.  In  my  opinion  she  was  entitled  absolutely  to 
that  annuity :  and  it  is  nut  a  mere  bequest  to  her  for  her  life,  aod 
consequently  it  has  become,  by  the  settlement  executed  od  her  mar- 
riage with  the  defendant  Stokes,  vested  in  him  for  his  life,  with 
remainder  at  his  death  to  his  daughter  Louisa,  the  grand-daughter  of 
the  testator.  For  this  construction,  fVikPs  case  appears  to  me  direct 
authority,  and  the  facts  of  the  case  and  the  terms  of  the  will  are  almost 
identical.  Here,  as  in  that  case,  the  beqoest  to  the  daughter  and  her 
children  is  Immediate,  and  not  by  way  of  remainder,  and  the  daughter 
had  no  child  at  the  date  of  the  will.  It  is  said  that  the  subject  of  the 
devise  in  WUcTs  case  was  real  estate,  and  that  in  this  will  there  is 
merely  a  bequest  of  personalty,  but  it  does  not  appear  to  me  that  there 
is  any  validity  in  that  distinction,  and  I  do  not  find  any  aathority  on 
which  it  has  been  acted.  The  case  of  Buffar  v.  Bradford  has  been 
relied  on  as  establishing  that  distinction,  but  that  case  appears  to  me 
not  only  not  to  establish  any  snch  distinction,  bnt  to  acknowledge  the 
authority  of  Wild's  case  as  equally  applicable  to  the  case  of  a  chattel  as 
of  real  estate.  The  decision  there  rested  on  the  circumstance,  that  at 
the  time  the  interest  vested  in  the  daughter  she  had  a  child  l>orn,  aod 
it  was  held  that  the  mother  took  jointly  with  the  child ;  and  Lord  Hard- 
wicke  in  his  judgment,  says,  "  it  is  the  time  of  the  possession  in  the 
''  present  ca^e  which  takes  it  out  of  the  reasoning  in  WiUfs  ease,  the 
<*  parent  and  the  children  are  to  take  at  the  same  time  as  joint  tenants," 
so  that  here  in  a  clear  admission  that  the  doctrine  in  WiUTs  case  applies 
to  personal  as  well  as  to  real  estate.  And  that  doctrine  does  not  rest 
merely  upon  the  high  authority  of  Sir  Edward  Coke,  but  we  have  the 
additional  confirmation  of  Lord  Hardwicke's  authority. 

This  constroctiqn  appears  to  me  equally  applicable  to  the  shares  of 
the  annuities  which  bad  been  g^ven  to  the  testator's  wife  and  mother-in- 
law,  and  whcih  were  to  arise  on  their  deaths.  The  third  codicil  refers 
to  the  aiHiuity  of  £150,  given  to  the  daughter,  and  to  that  given  to  her 
upon  the  deaths  of  the  wife  and  mother-in-law,  as  parts  of  the  same 
subject ;  and  I  think  it  was  the  testator's  intention,  that  the  daughter 
should  have  the  same  interest  in  both. 


(a)  2  Cox.  213. 


{h)  \  Sch.  &  Lef.  281. 
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With  respect  to  the  annuity  which  he  had  given  in  the  will  to  his 
daughter  Mary,  and  which,  upon  her  death,  he  divided  by  the  first 
codicil  between  his  surviving  children,  it  is  abundantly  clear,  that  a 
bequest  substituted  for  another,  which  has  failed  to  take  effect  is  subject 
to  the  same  conditions,  and  is  to  be  construed  in  the  same  way,  as  that 
for  which  it  is  substituted  :  and  it  is  only  necessary  to  refer  to  the  case 
of  Crowder  v.  Clowes  (a),  as  an  authority  for  that  position.  The  de- 
cision, therefore,  on  the  first  question  involves  this. 

The  second  question  is,  whether  under  the  second  codicil  the  property 
is  to  be  divided  into  two  shares,  one  to  go  to  his  sister  and  her  daughters, 
and  the  other  to  his  sister-in-law,  and  the  children  of  his  deceased  bro- 
ther? or  whether  it  is  to  be  divided  into  eleven  shares,  one  of  which  is 
to  go  to  each  of  the  children  ?     In  other  words,  whether  it  is  to  be 
divided /ler  siirpes  or  per  capita?     Upon  that  point  lam  clearly  of 
opinion,  that  the  property  is  to  be  divided  into  two  shares  only,  and  on 
that  footing  the  accounts  are  to  be  taken.    Two  cases  have  been  relied 
OD  in  argument,  as  authorities  for  the  opposite  construction,  but  in  my 
opinion  they  are  not  applicable  to  the  present  case.    The  first  is  Black' 
ier  V.  Webb  (b).    But  there  the  bequest  was  to  the  testator's  son  Peter's 
children,  and  to  his  daughter  WebVs  children,  and  no  interests    were 
gi?en  to  the  parents.  The  second  case  relied  on  was  Builer  v.  SiraUon(  c), 
sod  there  in  like  manner,  the  gift  was  **  to  the  children  of  Mary  Patter- 
ton,"  and  the    parent    took  no  interest.     It  was  impossible  in  those 
cases  to  come  to  any  other  decision,  than  that  the  property  was  to  be 
difided  per  capita.     Now,  the  gift  in  this  case  is  to  the  parents  and  the 
children  jointly,  and  it  is  impossible  to  come  to  any  other  conclusion 
than  that  the  testator  intended  the  property  to  be  divided  equally,  with- 
OQt  any  reference  to  the  number  of  children. 

The  third  question  is,  as  to  the  construction  of  the  settlement.  (Here 
his  Lordship  stated  the  provisions  of  it,  and  the  facts  reported  by  the 
Master).  Now,  the  first  observation  that  occurs  on  reading  those  pro- 
visions is,  that  there  is  no  power  given  to  the  father  to  appoint  by 
deed,  the  only  power  given  him  is  to  make  an  appointment  by  will,  to 
take  effect  at  his  death.  It  is  not  neeessaryi  therefore,  to  consider  the 
cases  which  have  been  decided  on  instruments  containing  a  power  to 
appoint  by  deed,  as  there  is  none  such  In  the  present  case.  Here,  the 
time  for  ascertaining  the  objects  of  the  power  is  when  it  could  be  ex- 
ecuted, namely,  the  death  of  tlie  donee  ;  and  if  any  of  the  children  had 
died  in  his  lifetime,  leaving  '  issue,  that  issue  would  not  have  been  a 
proper  object  of  the  power,  which  could  only  have  been  exercised  in 
favour  of  those  who  were  alive  when  the  will  took  effect.  I  think,  there* 
fore,  that  as  the  only  power  given  was  to  be  executed  by  will,  those 
only  can  take  in  default  of  appointment,  to  whom  an  effectual  appoint- 
ment could  have  been  made,  that  is,  children  alive  at  the  death  of  the 
testator. 

(o)  Ant€.  (*)  Ante.  {c)  Ante. 
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SCOTT    V    ROOSE. 
(Equity  Exchequer,) 


Jan*  14. 

The  clerk    of  ^^^^  ScoTT,  who   for  many  years  had  been  a  practising    attorneyy 

the  defendant  having  been  reduced  in  his  circamftances,  became,  in   the   year   1833, 

sii ranee    upon  ^^^  condacting  clerk  in  the  office  of  the  defendant,  J.  C.    Roose,  who 

his  own    life,  ^^  ^  solicitor  ;  and  so  continued  from  December  1833  until  Janoary 

one  of  the  con-  ' 

ditions  of  the  1836,  at  the  salary  of  £52.   10b,  per  annum.  [  Whilst  he  was  so  ia  the 

th^t^^no  ^rson  employment  of  the  defendant,  he,  on  the  29th  of  October  1835,  effected 

fihould  effect  an  an  insurance  upon  his  own  life  with  the  Yorkshire  Fire  and  Life  Insor- 

theTife  of  ano-  ^^^  Company,  for  the  sum  of  £500  :  and    shortly    afterwards,  by 

ther,  in  whose  endorsement  on  the  back  of  the  policy  dated  the   16th  of  December 

life  he  was  not  m 

interested ;  and  1835,  assigned  it  to  the  defendant.  The  endorsement  purported  to  be 

l^^ldl R^^tln^d  *"  assignment  of  all  J.  Scott's  right,  title  and  interest  in  the  policy,  in 

the   pniicy  to  consideration  of  a  sum  of  money  paid  to  him  by  the  di^fendant ;  bat  no 

in    considera-  money  was  actually  paid  to  the  assignor  at  the  time  of  making  theas- 

tinn  ef  the  de-  ginrnment,  and  a  blank  was  left  in  the  endorsement  for  its  amount  The  bill 

fendant  piving  ,  .  . 

the  expet./es  of  charged  that  this  blank  had  been  surreptitiously  and  improperly,  and 

L^n^d  *i'vi"n<^  Wm  without  the  authority  of  J.  Scott,  filled  up  with   certain   words  and 

an    increased  figures,  for  the  purposo  of  giving  validity  and  legality  to  the  assign- 

whtle^in^h^'  meni,  and  of  thereby  obtaining  from  the  Insurance  Company,  for  the 

employment.  benefit  of  the  defendant,  the  amount  of  the  policy  :  but  by  whom  the 

The  defendant  ,  .  r        j  j 

wa«  not  inter-  same  were  SO  introduced,  the  plantiff  could  not  state. 
hf^if  the  ^^^  '^^®  ^^'^^  mude  by  the  plantiff  was,  that  at  the  time  when  the  assign- 
clerk.  In  three  ment  was  made,  the  defendant  proposed  to  J.  Scott,  that  if  the  latter 
wards  the  de-  would  assign  the  policy  to  him,  he  would  raise  and  augment  his  salary 
fendant  dis-  ^  conducting  clerk  in  his  ofiice,  and  render  his  (J  .  Scott's)  situation 
clerk  from  his  more  comfortable  ;  and  that  it  was  upon  the  faith  of  the  expectation  so 

^^th^o  ^t^^^uffi-  ^^^^  ^^^^^  ^^  ^^™'  ^^  ^°^^  ^"  increase  of  his  salary,  that  he  agreed  to 

cient  cause ;  assign  the  policy  to  the  defendant. 

having  ^  dted^,  ^^®  defendant,  by  his  answer,  gave  this  account  of  the  traoaaction :  ^ 

his    executor  Xhat  the  proposal  to  assign  the  policy  came  from   J.  Scott,  and  was 

against  the  de-  made  by  him  before  the  effecting  of  it ;  and  that  on  J.  Scott's  settling 

^ndant  andthe  ^|^|^  ^{^^  Company  for  tho  insurance,  he  agreed  with  the  defendant,  that 

the    insurance 
Company,   to 

aet  aside  the  assignment,  as  having  been  obtained  by  fraudulent  means,  and  for  payment. 
The  Directors  did  not  contest  the  liability  of  the  Company  ;  but  paid  the  amount  of  the 
policy  into  Court,  and  were  thereupon  struck  out  of  the  bill.  The  case  set  up  by  the  de- 
fendant but  not  clearly  proved,  was,  that  the  policy  was  effected  wholly  for  his  benefit, 
although  in  the  name  of  his  clerk. 

Held  that  the  plaintifif  was  entitled  to  the  relief  prayed,  ou  the  terms  of  paying  to  the 
defendant  the  sums  paid  by  him  for  effecting  the  policy  and  premiums,  with  interest. 

Costs  given  to  the  plaintiF,  because  of  the  misconduct  of  the  defendant  in  the  progress 
of  the  suit* 
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Mr.  Aenit,  Q.  C,  Mr.  Brewsier,  Q.  C,  and  Mr.  M^CuUagh  for  the 
plaintiff. 

Mr.  Smiik,  Q.  C,  Mr.  ColUns,  Q.  C,  and  Mr.  ./otAua  C/ar^,  for  the 
defendant,  contended  that  it  was  not  illegal  for  one  person  to  effect  an 
iotoranoe  npon  bis  own  life  for  the  benefit  of  another,  even  though  that 
other  had  not  any  interest  in  his  life :  that  a  consideration  was  not 
necessary  to  Talidate  the  assignment  of  a  policy;  Foriescue  ▼.  Bm^ 
mtt(a):  and  that  no  frand  or  deception  existed  in  this  case,  the 
defendant  having  a  perfect  right  to  dismiss  J.  Scott  for  roiscondnct, 
which  right  he  bandjide  estercised ;  and  that  he  was  not  bonnd  by  the 
terms  of  the  agreement  to  pay  him  the  additional  salary,  after  he  had 
dismissed  him  from  his  service.  Upon  the  question  of  the  costs  of  the 
sait,  they  argued,  that  the  hill  being  in  the  nature  of  a  redemption  bill, 
the  plaintiff  was  not  entitled  to  relief,  except  on  the  terms  of  payipg 
costs,  and  cited  Bower  r.  Heaps  (b) ;  Gawland  v.  De  Paria  (c) ;  Twiide- 
Urn  V.  Griffith  (</> 

Brady,  C.  B. 

In  this  caae  the  plaintiff  claims,  as  the  executor  of  John  Seoti^  a  sum 

of  £500,  which  has  been  brought  into  Court  by  certain  defendants  (and 

who  were  afterwards  struck  out  of  the  bill)  under  an  order  of  the  Court ; 

that  sum  being  the  produce  of  a  policy  of  insurance  effected  by  J.  Scott 

opon  his  own  life :  and  the  claim  is  made  upon  this  ground  ; — that  the 

policy  of  insurance  was  the  property  of  J.  Scott ;  that  an  assignment  of 

it,  on  which  the  defendant  Roose  relies,  was  improperly  obtained  from 

him  by  the  defendant ;  and  that,  therefore,  the  plaintiff  is  entitled  to 

rescind  the  transaction,  and  to  be  paid  the  money.     I  admit  that  it  is 

competent,  in  this  country,  for  a  person  to  effect  an  insurance  npon  the 

,  life  of  another,  in  whose  life  he  has  no  interest ;  for  there  is  no  act  in 

force  in  Ireland  similar  to  that  in  England,  which  prohibits  wagering 

policies :  and  certainly  it  is  also  competent  for  one  person  to  accept  from 

another  an  assignment  of  a  policy,  which  the  latter  has  effected  npon  his 

own  life ,  bnt  in  forming  an  opinion  of  the  equitable  claims  arising  out 

of  such  a  transaction,  the  Court  mnst  look  at  all  the  circumstances  of 

the  case :  and  it  is  not  too  much  to  require  a  party,  who  seeks  the  bene-> 

fit  of  a  transaction  of  doubtful  policy  in  the  eye  of  the  law — and  which, 

in  this  particular  case  is  virtually  prohibited  by  the  terms  of  the  policy 

of  insurance  itself — to  shew  clearly  and  satisfactorily  that  he  has  in  the 

fairest  manner  obtained  the  assignment  of  the  policy  from  the  party 

effecting  it. 

It  appears,  in  this  case,  that  the  policy  was  effiscted  in  the  name  of 
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J.  Scott:  therefore  prima  facie,  it  was  his  property  :  and  it  rests  with 
the  defendant  to  shew  that  the  assignment  obtained   under  the  circum- 
stances in  this  case,  is  one  which  he  can   uphold  in   a  Court  of  Equity. 
The  ground  upon  which  he  attempts  to  uphold  it  is,  that,  as  he  alleges, 
prior  to  the  policy  being  effected,  there  was  an  agreement  entered  into 
between  him  and  J.  Scott,  that  the  policy  should  be  effected  in  the  name 
of  the  latter,  but  for  the  benefit  of  the  defendant.  That  agreement,  how- 
ever, was  substantially  a  violation  of  that  condition  of  the  policy  wbi^ii 
declares,  that  no  person  shall  effect  an  insurance  upon  the  life  of  another 
unless  he  be  interested  in  it ;  and  then  that  the  sum  insured  shall  be 
commensurate  with  the  amount  of  the  interest.   Here  the  defendant  bad 
not  any  interest  in  the  life  of  J.  Scott;  and,  as  against  the  Company, 
he  could  not  have  sustained  his  case,  if  he  had  effected  the  insurance  in 
his  own  name.     Therefore,  when  the  policy  was  effected,  it  certainly, 
as  between  the  Company  and  J.  Scott,  became  the  property  of  the  latter; 
no  other  person  had  a  right  to  it ;  and  no  other  person  than   his  repre- 
sentative could,  at  law,  recover  its  amount  from  the  Company. 

Then  what  were  the  circumstances  under  which  this  transaction  took 
place  ?  J.  Scott  was  a  clerk  of  the  defendant's  at  a  weekly  salary  of  small 
amount ;  and  it  appears  that  part  of  the  arrangement  for  effecting  this 
policy  by  Scott  was,  that  the  defendant  would,  in  consideration  of  its 
being  procured,  increase  this  weekly  salary.  The  defendant  might  hare 
made  it  a  condition  to  his  thus  increasing  J.  Scott's  salary,  that  the 
latter  should  enable  him  to  effect  an  insurance  upon  his  life,  so  that 
the  defendant  might  have  a  security  for  such  advances :  but  instead 
of  that,  his  case  is,  that  he  negotiated  for  an  insurance  to  hh  effected, 
in  the  first  instance,  altogether  for  his  own  benefit,  though  in  the  name 
of  J.  Scott ;  and  as  an  inducement  thereto,  he  promised  J.  Scott  to 
advance  his  weekly  salary,  and  to  pay  a  small  sum  of  money  for  clothes 
purchased  by  J.  Scott.  By  his  influence  over  J.  Scott,  he  procured 
the  latter  to  effect  the  policy  in  October  1835 ;  and  in  December,  he 
took  a  formal  assignment  of  it,  which  purports  to  be,  not  an  assignment 
in  pursuance  of  any  previous  contract  between  the  parties  as  put  for« 
ward  by  the  defendant,  whereby  the  policy  was,  on  being  effected,  at 
once  to  become  the  property  of  the  defendant ;  but  an  assignment  for 
valuable  consideration,  namely,  for  some  sum  of  money  paid  by  the 
defendant  to  the  assignor,  a  blank  being  left  for  the  precise  sum.  Hav- 
ing obtained  this  assignment,  the  defendant,  who  had  thus  procured  the 
policy  to  be  effected  and  assigned  to  him  in  part  performance  of  an 
agreement  whereby  he  stipulated  to  advance  the  salary  of  this  unfortu- 
nate man,  his  own  clerk,  shortly  aftei  wards  dismissed  him  from  his 
service,  and  withheld  from  him  any  further  employment.  It  is  said 
that  J.  Scott  had  been  guilty  of  misconduct : — that  has  been  examined 
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into;  and  the  resnlt  is,  in  my  opinion,  that  the  defendant  had  not  any 
jut  groQBd  for  so  dismissing  him.    As  to  Mrs.  T.'s  money,  of  which 
Ro  much  has  been  said,  and  on  wliieh  the  defendant  chiefly  relied  in 
this  part  of  the  case,  it  appears  that  J.  Scott  was  in  the  habit  of 
transacting    money  matters   for  the   defendant,  and  acconnting  with 
bim  for  fats  receipts  and  disbursements:   it  does  not  very    clearly 
appear  in  what  character  this  money  of  Mrs.  T.  was  paid  to  J.  Scott: 
and  it  sabseqoently  was  brooght  into  acooant  with  the  defendant,  he 
ondertaking  to  be  accountable  to  Mrs.  T.  for  it.     So  that  it  appears  that 
that  account  was  in  fact  settled,  and  amicably  settled  between  the  parties. 
That  the  policy  was  e£Fiected  upon  an  arrangement  between  the  parties 
that  J.  Scott's  salary  should  be  increased,  is  manifest  from  the  docnmen* 
tary  evidence  produced  by  the  defendant  in  the  handwriting  of  Scott ; 
bat  it  does  not,  I  think,  distinctly  appear  from  that  evidence,  that  the 
policy  was  to  be  effected,  or  was  assigned  over  entirely  for  the  benefit 
of  the  defendant.     It  does  not  appear  from  it,  that  the  parties  did  not 
contemplate  that  J.  Scott  might  remain  all  the  rest  of  his  life  in  the 
efflpleyment  of  the  defendant,  and  that  the  insurance  was  to  be  held  by 
the  defendant  as  an  indemnity  against  the  loss  occasioned  to  him  by  the 
increased  salary  to  be  given  to  J.  Scott,  and  that  the  residue,  after  in* 
demnifying  the  defendant,  was  to  be  for  the  benefit  of  J.  Scott.    Nothing 
11  said  conclusive  either  way  upon  that  subject  in  the  evidence ;  and 
upon  the  whole  of  this  transaction,  I  am  of  opinion  that  the  defendant 
cannot  in  this  Court  be  heard  to  say,  that  this  was  on  his  part  a  mere 
gambling  speculation ;  and  that  he  is  entitled  to  the  money,  without 
regard  to  \he  interest  of  J.  Scott,  and  contrary  to  the  express  terms 
of  the  policy,  which  prohibited  him  doing  that  directly  which  by  this 
contrivance  he  has  attempted  to  do  indirectly.     The  money  is  now  in 
the  possession  of  the  Court  as  a  stakeholder,  to  be  paid  to  the  person 
joatly  entitled  to  it ;  and  in  my  opinion  the  defendant  cannot  allege 
that  he  is  that  person ;  and  that  he,  in  contravention  of  the  terms  of  the 
policy,  and  in  opposition  to  the  person  in  whose  name  the  policy  was, 
and  could  alone  have  been  effected,  is  entitled  to  the  money,  absolutely 
and  as  his  own  property.    I  am,  therefore,  of  opinion,  that  the  demand 
of  the  plaintiff,  who  has  the  legal  title  to  the  money,  is  one  which  this 
Court  ought  to  enforce  on  his  behalf;  but  he  must  allow  to  the  defen- 
dant the  sums  paid  by  the  latter  for  premiums  and  for  the  expenses  of 
effecting  the  insurance ;  and  if  the  defendant  asks  for  it,  the  small  sums 
paid  for  extra  salary  under  the  agreement,  with  interest. 

The  next  question  is  with  respect  to  the  costs  of  the  suit.  Before 
the  bill  was  filed,  the  plaintiff  by  notice  claimed  the  benefit  of  this 
policy,  offering,  as  he  also  does  by  the  prayer  of  his  amended  bill,  to 
make  those  allowances  to  the  defendant,  which  the  Court  is  of  opinion 
he  is  entitled  to.    No  attention  was  given  to  that  notice,  and  the  bill 
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was  filed.     What  then  has  been  the  conduct  of  the  defendant  daring  the 
progress  of  the  suit  ? — and  here  I  advert  entirely  to  the  transaction  with 
respect  to  the  consideration  money  expressed  in  the  deed  of  assign- 
ment.     It  certainly  was  important  to  shew  whether  a  pecuniary  or 
other  consideration  had  been  given,  or  appeared  to  have  been  given,  for 
the  assignment.  It  was  charged  by  the  bill  that  a  blank  for  the  amount 
of  the  consideration  had,  originally,  been  left  in  the  assignment ;  and  that 
it  had  afterwards  been  filled  up  by  the  defendant,  without  the  authority 
of  the  assignor,  with  the  sum  of  £50 :  but  in  his  answer,  the  defendant 
gives  no  statement  of  that  transaction  further  than  that  there  was  no 
sum  whatever  expressed  as  the  consideration  in  the  deed  of  assignment 
when  it  was  executed,  and  that  it  still  remained  in  blank,  as  it  was  origi- 
nally perfected.     A  more  uncandid  and  improper  answer,  under  the 
circumstances  of  the  case  as  they  now  appear  in  evidence,  cannot  be 
supposed  I     For  it  is  proved  that  when  the  defendant  produced  this 
policy  to  Mr.  Gray,  in  order  to  raise  money  on  it,  and  afterwards  to 
the  Company  for  payment,  a  consideration  of  £50  appeared  in  the  body  of 
the  assignment,  written  in  ink ;  and  upon  inspection  of  the  document,  it 
is  apparent  that  there  is  an  erasure  in  that  part  of  it  where  the  consider- 
ation ought  to  be  expressed.  We  have  then  the  defendant  putting  forward 
in  his  answer  an  allegation,  unfounded  in  point  of  candour,  though, 
perhaps,  it  may  have  been  literally  true  when  the  answer  was  sworn ; 
and  it  appears  that  for  his  own  purposes,  and  to  effect  his  own  objects,  he 
has  been  tampering  with  this  assignment  as  he  pleased ;  inserting  a 
consideration  in  it  when  he  wanted  to  raise  money,  and  erasing  the  con- 
sideration when  he  had  to  produce  the  deed  to  this  Court.     Under  all 
the  circumstances  of  the  case,  I  am  of  opinion,  that,  looking  at  the 
original  transaction,  the  defendant  cannot  be  heard  to  allege  in  equity 
that  he  has  a  right  to  the  money  secured  by  the  policy  against  the  legal 
owner ;  but  on  the  contrary,  that  he  is  only  entitled  to  the  sums  he  has 
advanced,  with  interest :  and  that  the  surplus,  ultra  those  sums,  belongs 
to  the  representative  of  the  person  who  effected  the  policy,  and  with 
whom  the  Company  dealt :  and  that  the  defendant's  conduct  has  been 
such  in  the  particulars  I  have  mentioned,  that  he  ought  to  pay  the  costs 
of  the  suit. 


Richards,  B. 

I  fully  concur  in  the  decree  the  Court  is  about  to  pronounce.  The  late  J. 
Scott  was  entitled,  as  any  man  in  sufficiently  good  health  is,  to  effect  an 
insurance  upon  his  own  life,  for  his  own  benefit ;  but  the  defendant, 
not  having  any  interest  in  his  life,  could  not  effect  a  valid  insurance 
upon  it  with  this  Company.  Under  these  circumstances,  the  defendant's 
case  is,  that  not  being  entitled,  by  the  express  stipulations  of  this  Company, 
to  effect  an  insurance  upon  the  life  of  J.  Scott  in  his  own  name,  he  con- 
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coded  a  plan  to  deoeive  the  Company;  and  indaced  them  to  insare  the  life 
of  J.  Soott,  nominally  and  ostensibly  for  the  benefit  of  Scott,  bat  in  reality 
for  the  benefit  and  advantage  of  Roose  the  defendant ;  and  that  having 
done  so,  he  is  now  entitled  to  the  benefit  of  an  agreement,  whicli  he 
allies  was  previoosly  entered  into  between  him  and  J.  Scott  to  that 
effect  I  will  not  go  the  length  of  saying  that  if  he  had,  in  a  clear  and 
sadi£u;tory  manner,  established  the  existence  of  such  an  agreement 
between  him  and  J.  Scott,  this  Court  would  interfere  at  the  instance  of 
J.  Scott  or  those  representing  him,  in  a  suit  constructed  as  the  present. 
Probably,  in  such  a  case  the  Court  might  think  it  more  consistent  with 
the  principles  by  which  it  is  governed,  to  leave  the  parties  to  their 
legal  rights,  whatever  they  might  be.  But  I  confess,  that  where  an 
agreement  of  the  nature  set  up  by  the  defendant  is  relied  on  to  turn 
ootof  Court  the  representative  of  .a  person  circumstanced  as  J.Scott 
VIS,  on  the  principle  that  we  ought  not  to  interfere  between  parties  who 
participate  in  an  arrangement  which  we  cannot  approve  of,  I  would 
require  the  most  clear  and  satisfactory  evidence  of  the  existence  of 
uicb  an  agreement.  Here,  J  cannot  find  that  there  is  such  evidence 
of  the  agreement  set  up  by  the  defendant ;  and,  therefore,  I  think  it  is 
nfest  to  go  by  those  documents  which  are  common  to  the  case  both 
of  the  plaintiflp  and  liefendant ;  and  which  cannot  be  controverted. 
Aad,  first,  there  is  the  policy  of  insurance,  effected  by  J.  Scott  in  his 
own  name.  Annexed  to  that  policy  is  a  stipulation  which  is  directly 
io  the  way  of  the  case  now  made  by  the  defendant.  It  is,  that  no  one 
dial]  effect  an  insurance  upon  the  life  of  another  unless  he  have  an  in- 
terest in  such  life;  and  then  only  to  the  amount  of  that  interest.  Yet 
the  defendant  desires  that  we  should,  without  regard  to  the  evidence  as 
to  the  real  nature  of  the  contract  arising  out  of  the  policy  itself,  and  out 
of  the  stipulation  that  I  have  mentioned,  jump  at  once  to  the  conclusion 
that  he  (Roose),  and  not  Scott,  was  from  the  beginning  the  beneficial 
owoer  of  the  policy ;  and  that,  iiot  only  contrary  to  the  terms  of  the 
contract  itself,  but  contrary  to  the  case  which  he  frequently  alleged  to 
different  persons,  and  especially  to  the  Secretary  of  the  Company; 
umely,  that  he  had  paid  £50  to  J.  Scott  for  the  policy,  and  had 
got  an  assignment  of  it,  in  consideration  of  the  payment  of  that  sum ; 
sod  Dpon  the  faith  of  which  allegation  he  induced  persons  to  lend  him 
money  on  the  policy.  That  was  then  his  case. — But  now  he  desires  to 
retnu^  all  what  he  previously  alleged,  and  to  set  op  an  agreement  of 
the  roost  undefined  character,  the  nature  of  which  it  is  impossible  to 
Boderstand.  It  is  manifest,  even  upon  the  defendant's  own  shewing, 
that  it  was  the  intention  that  J.  Scott  should  derive  some  benefit  from 
the  transaction.  What  was  it  to  be  ?  ft  is  said  that  his  salary  was  to 
he  advanced  five  shillings  a- week,  so  long  as  the  defendant  chose  to 
coDtiaae  him  in  his  employment ;  but  that  the  defendant  might  turn 
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him  off  whenerer  he  pleased.  The  Coort  oonld  nol  reoogniBe  or  8«l 
upon  SQch  a  contract,  even  if  it  were  proved ;  and  in  this  case  I  think  that 
the  evidence  arising  ont  of  the  written  docnments  disproves  snch  an 
agreement.  Therefore,  in  my  opinion,  we  are  notprecladed  from  inter- 
fering in  this  case,  by  the  operation  of  the  principle  to  which  I  have 
alladed :  we  have  now  the  proceeds  of  the  policy  in  Cooity  the  Company 
not  raising  any  question  on  the  subject,  and  the  Court  must  deliver 
itself  of  this  money  some  way  or  other.  Are  we  then  to  order  it  to  be 
paid  to  the  defendant  ?  I  think  not.  I  say  nothing  as  to  the  right  of 
a  person  in  this  country  to  speculate  in  gambling  policies;  but,  I  think 
it  is  against  public  policy  that  a  master  should  be  allowed  to  insure  the 
life  of  a  decayed  servant,  in  whose  life  he  has  no  interest,  and  as  a  mere 
speculation, — that  servant  being  wholly  dependent  on  him  for  his  daily 
subsistence,  and  I  may  say  altogether  in  his  power;  but  I  express  no 
opinion  as  to  the  legality  of  such  an  insurance. 

Then  as  to  the  costs.     I  should  be  sorry  if  we  were  coerced  by  any 
of  the  cases  cited  by  the  Counsel  for  the  defendant  to  award  costs  to  a 
person  who,  the  Court  thinks,  has  sought  to  deal  most  unfairly  and  un- 
justly :  still  more  so,  to  a  party  who,  the  Court  is  satisfied,  has  given  a 
false  statement  on  his  oath  of  an  important  fact  in  issue  in  the  cause.  The 
defendant's  answer  to  the  original  bill  has,  in  an  important  particular, 
been  established,  to  my  full  satisfaction,  to  he  utterly  nafeunded.     In  it 
he  denied  that  the  blank  for  the  statement  of  the  consideration  in  the 
assignment  endorsed  on  the  policy  was  filled  up.    He  says,  that  such 
blank  was  there  when  the  assignment  was  executed,  and  that  it  is  there 
still.    But  upon  being  more  closely  interrogated  upon  the  subject  by 
the  amended  bill,  he  admits  that  the  blank  had  been  filled  up  in  pencil, 
by  some  person,  without  his  concurrence.     CSn  bono  f    Where  is  the 
man  who  did  it  ?     Has  his  name  been  mentioned  ?  or  has  he  been 
examined  in  the  cause  ?   No ; — but  on  the  contrary,  we  have  the  deposi- 
tions of  three  witnesses, — one  a  most  respectable  gentleman, — that  the 
blank  was  filled  up  in  writing,  which  is  corroborated  by  the  erasure  now 
appearing  on  the  deed.      Therefore,  I  fully  concur  in  the  decree  pro- 
nounced by  the   Chief  Baron^  and  that  the  plaintiff  is  entitled  to  the 
relief  prayed,  with  costs ;  and  I  do  not  think  that  in  making  snch 
a  decree  we  interfere  with  any  of  the  principles  to  be  deduced  from  the 
cases  relied  on  by  the  Counsel  for  the  defendant. 
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O'HARA  V.  CREAGH. 

Jan.  10. 

The  bill  in  this  case  was  filed  on  the  2nd  of  Deeember  1831 ;  and  stated  A  creditor  by 
tint  Larinia  Creagb^  being  seised  in  fee  simple  of  the  lands  of  CahirboUog  Hila^  Term 
io  cJm  conntv  of  Clare,  by  indenture  of  the  20th  of  March  1804*,  eon-   l^^W  ^^fd  ^« 

'  ,  ,  Dill    m   183/9 

reyed  the  same  to  her  son  Simon  Pierse  Creagh  and  his  heirs.     Upon  against    the 

dw  marriage  of  Simon  P.  Creagh,  he  conveyed  those  lands,  by  inden-  ^^^  and  per- 

tv«  of  the  18th  of  J  one  1807,  to  trostees  and  their  heirs,  intrust  to  sentatiyeofthe 

wore  a  jointure  for  Dora  Macnamara  his  intended  wife,  in  case  she  ^y^ntof  the 

ikMiId  sorrive  him,  and  in  case  the  rents  and  profits  of  certain  other  jB^^™®?^    ^ 

"^  The  heir,  who 

premises,  therein  mentioned,  should  not  be  adequate  for  the  purpose,  was  also  the 

Simon  P.  Creagh  died  on  the  13th  of  October  1814,  intestate,  and  ^^l^^"^^ 

left  Dora  Creagh  his  widow,  and  Pierse  Creagh  his  eldest  son  and  the  conoaor, 

har-at-law,  him  surTiring :  and  Dora  Creagh  obtained  letters  of  admin-  relied  upon  the 

utntion  to  his  effects.     In  Hilary  Term  1813,  the  plaintiff  obtained  ^^  ^^'  ^' 

2/. 8. 40.   The 

ajadgment  in  case  against  Simon  P.  Creagh,  for  the  sum  of  £123. 14s.  8d.  judgment  had 

iKndes  costSL  After  the  death  of  Simon  P.  Creagh,  on  the  8th  of  August  ^?^*ed^®^  ^ 

1818,  Dors  Creagh  his  widow  passed  her  bond  to  the  pliuntiff,  which  ^7   payment 

tliebiU  stated  to  be  a  collateral  security  for  the  debt  due  by  Simon  P.  the  principal  or 

Creagh ;  and  in  Michaelmas  Term  1826,  the  plaintiff  obtained  judgment  mterest  thereof 

on  the  bond,  for  the  penal  sum  of  £299.  1 4s.  2d.,  to  secure  the  prin-  acknowledg- 

cipal  sum  of  £149. 12s.  Id.,  being  the  amount  stated  to  be  then  due  to  i^g^of  ther^ht 

tbe  plaintiff  on  foot  of  the  judgment  against  Simon  P.  Creagh.    The  o^^e  plaintiff 

Mi  expressly  charged  that  the  two  judgments  so  obtained  by  the  plain-  ),j  the  censor 

tiff  were  to  secure  one  and  the  same  debt ;  and  that  the  sum  of  £50  was   ^^  ^"  f^^^  ^' 

personal  repre* 

paid  by  Dora  Creagh  on  account  of  said  debt,  in  or  about  the  year  1821.  sentative,  sub- 
Don  Creagh  afterwards  intermarried  with  John  Behan ;  and  died  leav-  "^^^^^  ^° 
log  the  defendant  Pierse  Creagh  her  eldest  son  and  heir-at-law.  Pierse  thereof.  The 
Creagh  afterwards  obtained  administration  de  bonis   turn  to  Simon  mjssed^th*' 

P.  Creagh :  and  the  bill  charged  that  he,  as  the  heir-at-law  of  Simon   ^^'    ... 

_  ,  The  defend* 

P.  Creagh  and  Dora  Creagh,  and  also  as  the  personal  representative  ant  by  his  an- 
swer submit- 
ted, that  by 
reason  of  the  3  &  4  W.  4,  o.  37,  s.  40,  the  plaintiff  was  barred  from  maintaining  his 
suit  against  him,  as  the  heir^at'law  of  the  conusor ;  and  he  relied  upon  that  statute  aa  if 
he  had  personally  pleaded  the  same.  JSeidy  that  it  was  competent  for  him,  at  personal 
represeniatwe  of  the  conusor,  to  rely  on  the  defence  giTcn  him  by  that  statute. 

upon  a  former  occasion,  the  defendant  moved  to  suppress  all  the  depositions,  on  the 
ground  that  the  interrogatories  were  not  entitled  in  the  cause.  The  Court  made  no  rule 
OD  the  motion,  on  the  pUintiff  producing  the  witnesses  to  be  re-sworu ;  the  plaintiff  to  be 
at  liberty  to  amend  the  title  of  the  interrogatories ;  and  in  default  of  his  producing  such 
witnesses,  within  a  limited  period,  the  depositions  of  such  witnesses  to  be  suppressed. 
The  witnesses  were  re-sworn  to  the  depositions  to  the  former  interrogatories.  The  de- 
fendant then  moved  to  suppress  a  deposition,  on  the  ground  that  the  interrogatory  was 
leading.    Held,  that  he  had  pretermitted  his  time  for  making  the  objection. 

Documents  not  under  seal  cannot  be  proved  viva  voce  at  the  hearing  of  the  cause,  as 
exhibits. 
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of  Simon  P.  Creagh>  was  liable  to  pay  the  phdntiff  hii  demands. 
The  bill  farther  set  forth,  bj  way  of  ameDdmenty  that  at  the  time 
of  the  death  of  Dora  Creagh,  there  was  a  large  arrear  dae  to  ker 
on  foot  of  her  jointure,  which,  by  the  settlement  of  the  18th  of  Jane 
1807,  was  charged  opon  the  lands  hei*einbefore  mentioned;  and  that 
the  defendant  Pierse  Creagh,  npon  the  death  of  his  father,  entered  into 
possession  of  those  lands,  and  received  and  applied  the  entire  rents  to 
his  own  use ;  and  that  he  refused  to  account  for  the  arrears  of  the  join- 
ture :  that  there  was  a  sum  of  upwards  of  £500  due  to  the  plainti£F  for 
principal,  interest  and  costs  on  foot  of  said  judgment ;  that  P.  Flynn  was 
the  personal  representative  of  Dora  Creagh,  and  F.  Martin,  the  heir  of  the 
sunriving  trustee  in  the  settlement  of  the  18th  of  June  1807.    The  bill 
then  charged,  that  the  defendant  P.  Creagh  sometimes  pretended  that  the 
judgment  obtained  by  the  plaintiff  against  Dora  Creagh,  was  a  satisfac- 
tion of  the  judgment  obtained  against  Simon  P.  Creagh ;  whereas  the 
plaintiff  charged  that  it  was  a  collateral  and  additional  security  only,  for 
the  debt  secured  by  the  judgment  against  6.  P.  Creagh :  and,  at  other 
times,  pretended  that  the  judgment  against  S.  P.  Creagh  was  barred  hy 
length  of  time,  and  by  the  provisions  of  the  Statute  of  Limitations; 
whereas  the  plaintiff  charged,  that  the  sum  of  £50  was  paid  to  the 
plaintiff  by  Dora  Creagh,  on  foot  of  the  said  last-mentioned  judgment, 
and  of  the  debt  thereby  secured ;  and  that  such  payment  prevented  the 
operation  of  the  statute  as  regarded  said  judgment.  The  prayer  of  the  bill 
was,  for  an  account  of  the  snm  due  to  the  plaintiff  on  foot  of  the  judg- 
ments against  S.  P.  Creagh  and  Dora  Creagh;  an  account  of  the  real,  free- 
hold and  persona]  estate  of  Simon  P.  Creagh,  and  also  of  the  real,  free- 
hold and  personal  estate  of  Dora  Creagh ;  and  that  the  same  respectively 
might  be  applied  in  a  due  course  of  administration ;  and  in  case  the 
personal  estate  of  S.  P.  Creagh  and  Dora  Creagh  should  be  insufficient 
for  payment  of  the  plaintiff's  demand,  that  then  the  real  estates  might 
be  sold  for  payment  of  the  demands  of  the  plaintiff  and  the  other 
creditors  of  S.  P.  Creagh. 

The  defendant  Pierse  Creagh,  by  his  answer  to  the  original  bill, 
relied  on  the  following  defences : — First.  That  supposing,  but  not  ad- 
mitting, that  Dora  Creagh  passed  her  bond  for  the  amount  of  the  sam 
claimed  by  the  plaintiff,  as  due  to  him  by  Dora  Creagh,  as  administratrix 
of  S.  P.  Creagh,  the  same  was  given  in  full  discharge  and  satisfaction  of  the 
said  debt,  and  not  as  a  collateral  security.  Secondly.  He  admitted  that  he 
was  the  eldest  son  and  heir-at-law  both  of  Simon  P.  Creagh  and  Dora 
Creagh ;  and  also  that  he  was  the  personal  representative  of  Simon  P* 
Creagh,  having  obtained  letters  of  administration  to  him  since  the  death 
of  Dora  Creagh  ;  but  he  denied  that  he  was  personal  representative  of 
Dora  Creagh ;  and  submitted  that  he  was  not  liable  to  pay  the  plaintiff,  as 
in  the  bill  alleged  ;  for  that  by  the  3  &  4  W.  4,  c.  27,  s.  40  (which  he  set 
out  at  length,)  the  plaintiff  was  barred  from  maintaining  his  soil  against 
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the  defeodant,  ai  As  hnr-ai-Jaw  of  Simon  P.  Creagh^  in  respect  of  the 
jodgment  debt,  so  as  aforesaid  alleged  to  bare  been  recorered  against  the 
nid  Simon  P.  Creagh  in  the  year  1813,  a  period  of  more  than  twenty 
jesn  having  elapsed  since  the  recovery  of  said  alleged  judgment  and 
die  filing  of  the  plaintiflF's  bill ;  and  no  part  of  the  principal  money,  or 
any  interest  thereon  having  been  paid,  or  any  acknowledgment  of  the 
fight  of  the  plaintiff  thereto  having  been  given  in  writing  by  the  defend- 
ant, or  any  agent  aathorised  by  him,  to  the  plaintiff:  and  the  defendant 
rdied  oo  the  sud  statute,  as  if  he  had  personally  pleaded  the  same* 
Thirdly.  The  defendant  relied  upon  the  marriage  settlement  of  1807, 
H  ihewing  that  Simon  P.  Creagh  was  but  tenant  for  life,  and  the 
defendant  tenant  in  tail  of  the  lands  of  CahirboUog :  and  said  that  he 
wu  not  entitled  to  any  real  estate  as  heir-at-law  of  Dora  Creagh. 

By  his  answer  to  the  amendments,  he  denied  that  any  arrear  of 
joiotare  was  dne  to  Dora  Creagh  at  the  time  of  her  death,  and  said  that 
he  was  not  liable  to  acconnt  for  such  arrears. 

Upon  the  evidence,  it  appeared  that  the  date  of  the  letters  of  admin- 
iitntion  of  the  effects  of  8.  P.  Creagh,  granted  to  Dora  Creagh,  was  the 
24ch  of  Jone  1820 ;  previous  to  which  period  there  was  not  any  per- 
soDsl  representative  of  S.  P.  Creagh. 

The  judgment  against  Simon  P.  Creagh,  and  also  the  bond  and 
vvrant  of  attorney  executed  by  Dora  Creagh,  and  the  judgment 
eotered  thereon,  having  been  proved ;  it  was  proposed,  on  behalf  of  the 
pUiotiffy  to  read  the  depositions  to  the  fifth  and  sixth  interrogatories. 

Mr.  CoUhUy  Q.  C,  for  the  defendant,  pursuant  to  leave  given  for 
that  purpose,  moved  to  suppress  the  depositions,  the  interrogatories 
heiog  leading. 


1841. 
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Mr.  jffemi,  Q.  C,  for  the  plaintiff,  objected  that  the  defendant  had 
waived  his  right  to  suppress  the  depositions  on  this  ground.  On  the 
16th  of  April  1840,  the  rule  to  pass  publication  was  made  absolute; 
aod  on  the  24!th  of  April,  the  defendant  was  served  with  the  subpcena 
to  hear  judgment.  On  the  29th  of  May,  the  cause  being  then  in  the 
list  for  hearing,  thov  defendant  took  out  a  copy  of  the  depositions ;  and 
M  the  2nd  of  June  served  the  plaintiff  with  notice  of  a  motion  to 
soppress  all  the  depositions,  on  the  ground  that  the  interrogatories  were 
not  entitled  in  the  cause,  the  name  of  one  of  the  defendants  having 
heen  omitted  through  mistake.  On  the  20th  of  June,  that  motion 
came  on  to  be  heard,  when  the  Court  made  the  following  order :-— *'  No 
''nJe,  on  the  plaintiff  producing  the  witnesses  to  be  re-sworn  before  the 
"  Examiner:  and  let  him  be  at  liberty  to  amend  the  title  of  the  interro- 
*'gatories:  and  in  default  of  the  plaintiff  producing  such  witnesses  on 
^  or  before  the  12th  of  November  next,  let  the  depositions  of  such 
be  suppressed.    The  plaintiff  to  pay  the  said  defendant  the 
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**  cMti  of  thif  motion/*  The  plaintiff  aocordingl j  prodaced  hu  witnesses^ 
and  caosed  them  to  be  re-sworn  to  the  depoBitions  to  the  former  inters 
rogatories ;  of  which  the  fifth  and  sixth,  now  objected  to,  formed  part. 
Notice  of  the  present  motion  was  served  on  the  11th  of  November, 
The  motion  was  made  on  the  4th  of  December  1840,  when  the  Conrt* 
directed  it  to  stand  until  the  hearing  of  the  cause. 

The  motion  ought  to  be  made  immediately  after  pnblieation  has 
passed ;  this  is  expressly  the  practice  in  Chancery,  and  impliedly  io 
this  Court;  as  appears  by  the  Rule  of  the  22nd  of  February  ITSl,  in 
Chantory,  and  the  86th  Rule  of  this  Court  Upon  this  ground  Bull  t. 
PhUipi  (a)  and  StawM  v.  SiauM  (b)  were  decided.  The  observation 
of  the  Master  of  the  RoUb  in  the  latter  case,  that  a  party  had  no  right 
to  dole  out  his  objections  by  degrees,  and  having  been  beaten  on  one 
technical  objection,  to  raise  another,  is  peculiarly  applicable  to  the  pre- 
sent case. 


Mr.  Smithy  Q.  C,  and  Mr.  CoUins^  Q.  C,  oon<ra.-^The  former  order 
established  that,  at  that  time,  there  were  no  interrogatories  in  this 


(a)  6  Law  Bee.  N.  S.  388. 


(b)  3  Law  Bee.  N.  8.  17. 


*  Pennefaihery  B.,  and  Richards,  B.— On  th&t  oeeamon,  it  ww  also  insisted  by  the 
Counsel  for  the  plaintiff,  that  the  defendant  had  waived  the  objection ;  and  he  cited 
the  same  authorities,  and  relied  on  the  same  case  as  above.  Mr.  Kemudf  for  tbe 
defendant  argued,  t&at  until  the  witnesses  were  sworn  to  the  amended  interrogatories, 
there  were  no  depositions  in  this  cause:  and,  therefore,  that  there  was  no  waiver. 

BiCBARDS,  B.~If  the  defendant  had  made  the  present  objection  at  the  same  time 
with  the  former,  it  would  have  been  inconsistent  with  it;  for  it  assumes  that  ^ere  are 
interrogatories  in  the  cause. 

Fbnnbfatbeb,  B.—  The  order  made  upon  the  former  motion  assumes  that  the 
defendant  was  entitled  to  succeed  upon  it ;  but  e«  graUd,  the  Court  permitted  the 
depositions  to  stand,  the  plaintiff  amending  the  title  of  the  interrogatories,  and  re- 
swearing the  witnesses.  The  defendant  had  a  well-founded  objection  to  all  the  deposi- 
tions, and  was  not  bound  to  bring  forward  an  objection  to  a  particular  interrogatory, 
which  was  inconsistent  with  his  general  objection.  Here  the  two  objections  are  quite 
inconsistent,  and  could  not  be  made  together.  One  is  upon  the  ground  that  there  are 
not  any  interrogatories  in  the  eause ;  the  other,  that  there  are  interrogatories,  but 
that  some  of  liiem  are  leading.  I  am  of  opinion  that  the  defendant  has  not  waived 
this  objection.  Nan  censta/,  that  the  plaintiff  would  have  re-sworn  the  witnesses  to 
these  interrogatories.  But  as  by  the  rule  of  this  Court  we  might  allow  notice  of 
a  motion  to  suppress  the  depositions  to  be  served  for  the  hearing,  if  such  a  course 
appeared  to  be  conducive  to  justice;  and  as  upon  the  debate  of  this  motion  it  will 
be  necessary  to  have  the  facts  of  the  case  before  us,  we  think  it  bettor  to  save  this 
notice  until  the  hearing  of  the  cause. 

It  will  be  observed  that  Baron  Rickardty  upon  further  consideration  of  the  matter, 
altered  the  opinion  be  expressed  when  the  motion  was  first  debated.  Baron  Pettnc 
father  was  not  present  at  the  hearing  of  the  cause ;  and,  therefore,  had  not  an  oppor- 
tunity of  reconsidering  the  subject:  but  it  has  nevertiieless  been  thought  proper  to 
give  to  tbe  pix>fe8eion  a  note  of  the  first  motion,  that  his  view  of  the  matter  might  be 
b^Die  uieBi* 
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the  defendant,  as  ih§  hnr-aldaw  of  Simon  P.  Creagh^  in  respect  of  the 
judgment  debt,  so  as  aforesaid  alleged  to  have  been  recovered  against  the 
said  Simon  P.  Creagh  in  the  year  1813,  a  period  of  more  than  twenty 
years  having  elapsed  since  the  recovery  of  said  alleged  judgment  and 
the  filing  of  the  plainti£P*s  bill ;  and  no  part  of  the  principal  money,  or 
any  interest  thereon  having  been  paid,  or  any  acknowledgment  of  the 
right  of  the  plainti£P  thereto  having  been  given  in  writing  by  the  defend- 
ant, or  any  agent  authorised  by  him,  to  the  plaintiflF:  and  the  defendant 
relied  on  the  said  statute,  as  if  he  had  personally  pleaded  the  same. 
Thirdly.  The  defendant  relied  upon  the  marriage  settlement  of  1807, 
as  shewing  that  Simon  P.  Creagh  was  but  tenant  for  life,  and  the 
defendant  tenant  in  tail  of  the  lands  of  CahirboUog:  and  said  that  he 
was  not  entitled  to  any  real  estate  as  heir-at-law  of  Dora  Creagh. 

By  his  answer  to  the  amendments,  he  denied  that  any  arrear  of 
jointure  was  due  to  Dora  Creagh  at  the  time  of  her  death,  and  said  that 
be  was  not  liable  to  account  for  such  arrears. 

Upon  the  evidence,  it  appeared  that  the  date  of  the  letters  of  admin- 
istration of  the  effects  of  S.  P.  Creagh,  granted  to  Dora  Creagh,  was  the 
24th  of  June  1820 ;  previous  to  which  period  there  was  not  any  per- 
sonal representative  of  S.  P.  Creagh. 

The  judgment  against  Simon  P.  Creagh,  and  also  the  bond  and 
warrant  of  attorney  executed  by  Dora  Creagh,  and  the  judgment 
entered  thereon,  having  been  proved ;  it  was  proposed,  on  behalf  of  the 
plaintiff,  to  read  the  depositions  to  the  fifth  and  sixth  interrogatories. 

Mr.  CoUifUy  Q.  C,  for  the  defendant,  pursuant  to  leave  given  for 
that  purpose,  moved  to  suppress  the  depositions,  the  interrogatories 
being  leading. 

Mr.  Henn^  Q.  C,  for  the  plaintiff,  objected  that  the  defendant  had 
waived  his  right  to  suppress  the  depositions  on  this  ground.  On  the 
16th  of  April  1840,  the  rule  to  pass  publication  was  made  absolute; 
and  on  the  24th  of  April,  the  defendant  was  served  with  the  subpoena 
to  bear  judgment.  On  the  29th  of  May,  the  cause  being  then  in  the 
list  for  hearing,  the^  defendant  took  out  a  copy  of  the  depositions ;  and 
on  the  2nd  of  June  served  the  plaintiff  with  notice  of  a  motion  to 
snppress  all  the  depositions,  on  the  ground  that  the  interrogatories  were 
not  entitled  in  the  cause,  the  name  of  one  of  the  defendants  having 
been  omitted  through  mistake.  On  the  20th  of  June,  that  motion 
came  on  to  be  heard,  when  the  Court  made  the  following  order :«— ^'  No 
*^  rnle,  on  the  plaintiff  producing  the  witnesses  to  be  re-sworn  before  the 
«  Examiner:  and  let  him  be  at  liberty  to  amend  the  title  of  the  interro- 
**  gatories :  and  in  default  of  the  plaintiff  producing  such  witnesses  on 
"  or  before  the  12th  of  November  next,  let  the  depositions  of  such 
"  witnesses  be  suppressed.    The  plaintiff  to  pay  the  said  defendant  the 
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In  AmUu  y.  Lowe^  which  was  beard  before  this  Coort  in  Easter  Term 
18SS,  I  propoied  on  behalf  of  the  plaintiff  to  prore  as  exhibitt,  and 
ready  certain  letters  of  the  defendant  Lovre ;  Mr.  Brooke^  for  Loire,  ob- 
jected ;  the  matter  was  debated,  and  the  practice  of  the  Conrt  of  Chan- 
eery  was  relied  upon.  But  this  Conrt  ruled  that  the  handwritiog  of 
letters  conld  not  be  prored  at  the  hearing,  on  the  side-bar  mle. 

Mr.  HenUf  Qi  C,  then  applied  for  liberty  to  exhibit  an  interrogatory, 
to  prore  the  handwriting  of  the  drawer;  but  the  Court  considered  the 
case  to  be  such  that  the  plaintiff  was  not  entitled  to  any  faroor,  and  re- 
fused the  application. 

Evidence  was  tendered  that  the  bond  of  1816  was  passed  as  a  colla- 
teral security  with  the  judgment  of  1813.  It  consisted  of  admissioni 
made  by  Dora  Creagh  at  the  time  of  the  execution  of  the  bond,  and  of 
letters  subsequently  written  by  her.  It  was  objected,  on  behalf  of 
Pierse  Creagh,  that  neither  the  admissions  or  letters  of  Dora  Creagh 
had  been  put  in  issue  by  the  bill ;  and  even  if  they  had,  that  they  were 
not  evidence  against  htm.  The  Court,  without  ruling  the  objecUon, 
intimated  that,  under  the  circumstances  of  the  case,  they  would  not  give 
any  weight  to  the  evidence. 

Mr.  Ifefift,  Q.  C,  Mr.  J.  (fBrien^  and  Mr.  (yHara,  for  the  plaintiff. 

The  defendant  has  not  relied  upon  the  8  6. 1,  c  4,  or  upon  length 
of  time,  as  a  bar  to  the  relief  sought ;  but  merely  upon  the  3  &  4  FT.  4, 
c  27,  s.  40 :  and  he  has  relied  upon  that  statute  in  bar  of  the  relief 
sought  against  him  as  the  heir  of  Simon  P.  Creagh  only,  and  not  in  bar 
of  the  relief  sought  against  him  as  his  personal  representative.  There- 
fore, the  plaintiff  is  entitled  to  an  account  of,  and  payment  of  his  judg- 
ment of  1813  out  of,  the  personal  estate  of  Simon  P.  Creagh.  But  even 
though  the  Court  should  be  of  opinion,  that  the  defendant  has  sufficiently 
relied,  in  his  answer,  upon  the  3  &  4  FF.  4,  c.  27,  s.  40,  as  a  bar  to  the 
relief  prayed  against  the  personal  assets  of  Simon  P.  Creagh ;  yet  that 
defence  fails  him,  in  point  of  law;  for  that  statute  only  applies  to  pro- 
ceedings against  real  estate.  It  is  not  conversant  with  suits  relaung  to 
personalty  merely.  All  the  previous  sections  of  the  statute  are,  con- 
fessedly, applicable  to  suits  relating  to  real  estates  only ;  and  the  object 
of  the  Legislature  in  the  40th  section  is  manifestly  to  protect  real  estates 
from  stale  demands ;  for  it  applies  to  money  secured  by  mortgage, 
judgment  or  lien,  or  ciherwiM  charged  upon  or  payable  oui  if  land. 
The  only  Statute  of  Limitations  which  operates  as  a  bar  to  a  demand  on 
foot  of  a  judgment  against  personal  estate,  is  the  8  €r.  1,  c  4 ;  which 
the  defendant  has  not  relied  on  in  his  answer.  Even  if  he  had,  it  would 
not  have  availed  him,  for  this  case  is  not  within  the  bar  of  that  statute. 
It  has  been  decided  upon  the  construction  of  that  act,  that  where  there 
are  two  secnrities  for  the  same  deb^  a  payment  on  foot  of  one,  wiUun 
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Xwntj  jcirfy  wOl  keep  alive  the  ereditor's  remedy  on  foot  of  the  other ;         1841. 
Makm  T.  Davaren  (a) ;   Warrens  v.  ashee  (b) ;  Kelly  v.  Kelly  (e).  ^^y  ^^f^ 
The  nme  efficacy  most  be  given  to  an  action  or  gnit  on  foot  of  the  one,       o'hara 
vithifl  tmnty  years :  for  the  8  G»  4i,  c.  4,  s.  2,  makes  no  distinction 
becween  a  payment  and  an  action  or  snit  for  the  recovery  of  the  debt;  and 
if  eitJier  be  proved  to  have  occurred  within  twenty  years,  the  remedy  is 
not  barred.      Upon  the  question  whether  the  bond  of  1816  was  a 
otisfretion  of  the  judgment  of  1813,  Hardwicke  v.  Mynd  (d);  SenO^ 
den  r.  LeMe  (e),  and  Dartnell  v.  Taylor  ffj,  were  referred  to. 

Mr.  Smii&f  Q.  C^  Mr.  Collins^  Q.  C,  and  Mr.  Kennedy^  for  Pierse 
Cmg^h,  were  not  not  called  on  by  the  Court  to  argue  the  case. 

Bradt,  C.  B. 

The  bill  in  this  case  is  filed  by  the  plaintifi;  claiming  the  amount  of 
two  judgments, — one  a  judgment  against  Simon  Pierse  Creagh,  and  the 
other  against  Dora  Creagh ;  and  he  seeks  to  have  an  account  taken  of 
the  real  and  personal  estates  of  those  persons  respectively,  and  for  pay- 
nentof  his  demand  thereout.    With  respect  to  the  judgment  against 
Shnoa  Pierse  Creagh,  the  facts  are  these : — that  judgment  was  obtained 
bj  the  plaintiff  in  Hilary  Term  1813;  and  he  has  not*  proved  any 
dealing  specifically  on  foot  thereof,  from  that  period  to  the  filing  of  the 
InIL    It  has  never  been  revived ;  no  payment  specifically  on  account  of 
it  hit  been  made ;  no  acknowledgment  in  writing  of  its  existence  has 
been  giren ;  nothing  has  been  done  on  it,  from  the  date  of  its  entry  to 
the  filing  of  the  bilL     Therefore,  so  far  as  relates  to  that  judgment, 
the  Coort  is  of  opinion  that  the  plaintiff  has  fiiiled  in  sustaining 
his  demand,  either  as  against  the  real  or  the  personal  assets  of  the 
(woior. 

As  to  the  real  estate,  the  Counsel  for  the  plaintiff  are  disposed  to 
esacede  that  they  cannot  sustain  his  claim ;  for  the  defendant  has,  in 
\k  answer,  relied  upon  the  3  &  4  ^.  4,  c.  27,  and  no  evidence  has  been 
given  to  satisfy  the  Court  that  any  thing  has  been  done,  in  regard  to  that 
ptlgmeot,  which  would  relieve  the  plaintiff  from  the  bar  of  the  statute. 
No  part  of  the  principal  or  interest  has  been  paid,  nor  any  acknowledg- 
nient  of  the  right  given  in  writing  signed  by  the  party  chargeable 
therewith  or  his  agent,  to  the  person  entitled  thereto  or  his  agent, 
viihio  twenty  years  before  the  filing  of  the  bilL  Therefore,  as  to  the 
nal  estate  of  Simon  P.  Creagh,  the  plaintiff's  demand  has  been  barred 
W  force  of  the  statute.  But  it  is  contended  that  although  this  may  be 
the  case,  ao  &r  as  r^ards  the  real  estate  of  Simon  P.  Creagh,  never- 


{a)2H.&Bro.5S3. 

(e)  6  Law  Rec.  N.  S.  323. 
(e)aBaD&B.609. 


(b)  6  Law  Rec.  N.  S.  77 ;  S.  C.  IJ.  &  S.  604. 

(l/)l  A08t.lll. 

iP  U.  &  G.  temp.  Plniik.  847. 
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tiieless  the  jodgment  is  opentire  as  against  bis  personal  estate ;  for  tint 
the  defendant  has  not  relied  upon  the  3  &  4  IF.  4,  c  27,  as  a  bar  to  the 
plaintiff's  demand  against  the  personal  estate.     But  the  Coart  it  of 
opinion,  that  taking  a  fair  view  of  the  answer,  in  which  the  defendint 
has  pot  forward  the  statute,  and  clumed  the  benefit  of  it  as  formally  ai 
if  he  had  pleaded  it  in  bar  of  the  plaintiff 's  demand,  the  defendsat  ii 
entitled  to  rely  npon  it  as  a  defence,  with  respect  both  to  the  real  and 
personal  estate  of  the  conosor.     It  is  then  said,  that  so  (ar  as  regank 
personal  estate,  the  statute  has  not  any  operation.     I  am  not  prepared 
to  adopt  that  argument.     I  think  it  would  be  strange  if  it  were  open  to 
a  party  to  obtain  the  benefit  of  a  judgment,  after  the  lapse,  it  may  be, 
of  forty  years,  against  the  personal  estate  of  the  conusor,  when  by  tlie 
act  of  Parliament  his  demand  was  barred  as  against  the  real  estate.    I 
am  not  prepared  to  say  that  this  act,  which  provides  that  no  action 
or  suit,  or  other  proceeding  shall  be  brought  (it  does  not  say,  againit 
real  estate),  to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment  or  lien,  or  otherwise  chai^d  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  tweoty 
years  next  after  a  present  right  to  receive  the  same,<»doe8  not  extend 
to  protect  personal  estate  from   demands   which  affect   real  estate, 
and  which,  as  to  such   estate,  have  been  barred  by  the  operation  of 
the  9ct.     If  the  argument  of  the  Counsel  for  the  plaintiff,  on  this  point, 
be  correct,  it  follows  that  the  only  Statute  of  Limitations  applicable 
to  a  demand  on  foot  of  a  judgment  against  personal  estate,  is  the  8  6»  1$ 
c.  4,  and  that  unless  the  defendant  brings  his  case  within  that  statote^ 
the  plaintiff  is  entitled  to  the  relief  prayed.    In  my  opinion,  there  would 
be  great  difficulty  in  holding  that  position  to  be  law.  Suppose  the  csm 
of  a  scire  facias  on  a  judgment,  to  which  tlie  defendant  pleads  paymeot, 
and  also  a  special  plea  of  the  3  &  4  FT.  4,  c  27,  s.  40 ;  and  that  to  tbe 
latter  plea  the  plaintiff  replies  an  acknowledgment  in  writing,  within 
twenty  years ;  if  the  construction  contend  ed  for  by  the  Counsel  for  tbe 
plaintiff  be  correct,  it  would  follow,  that  if  the  acknowledgment  in 
writing  be  proved  on  the  trial,  and,  therefore,  that  the  plaintiff  in  the 
action  is  entitled  to  the  benefit  of  his  judgment  as  against  the  real 
property  of  his  debtor,  he  most  nevertheless  submit  to  a  Terdict  against 
him,  on  the  plea  of  payment ;  and,  therefore,  I  conceive,  to  a  judgment 
against  him,  on  the  whole  record :  it  being  found  by  the  jury  that  the 
demand   was   paid,   although   no  evidence   of  payment   in  fiict  wai 
given,  and  although  an  acknowledgment  in  writing  of  the  pluntiff'< 
right  to  the  sum  secured   by   the  judgment   was  proved,  and  wai 
sufficient  to  rebut  tbe  bar  of  the  3  &  4  FF.  4,  c.  27,  a.  40;  and  it 
would,  in  the  same  manner,  follow  that  the  party  might  be  entitled 
to  a  verdict  in  his  favour,  in  a  proceeding  on  the  jadgment  against 
the  personal  representative,  while  the  verdict  must  be  against  him, 
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ORBAOH. 


if  the  proceediag  were  against  the  heir.      I  do  BOt  see  how  that        1841, 

position  can  be  sustained ; — how  a  demand  can  bo  worked  out  against   '-Byirf^JSaw^ 

the  personal  property  of  the  debtor,  where  the  proceeding  is  barred       q'hara 

u  against  his  real  estate.    Thwefore,   I  read  the  3  ft  4  IF.  4,  e.  87, 

8. 40,  as  barfing  a  demand  vriiich  might  hare  been  recovered  against  the 

real  estate,  whether  it  be  sought  to  be  put  in  foree  against  the  real  or 

personal  estate.    In  my  opinion,  therefore,  the  judgment  of  1813  is  not 

in  force  against  either  the  real  or  personal  estate  of  Simon  P.  Creagh ; 

and  the  bill,  so  far  as  it  relates  to  that  demand,  must  be  dismissed  with 

costs. 

1  haTe  also  taken  into  consideration  the  aigament  of  Mr.  CtBrUn^ 
that  if  the  8  (?•  I  be  in  force,  the  entering  the  judgment  on  die  bend 
sod  warrant  of  Dora  Creagh,  in  1626,  was  a  proceeding  on  the  judg- 
ment of  1813,  so  as  to  keep  it  in  force.  For  the  reasons  I  have  girea, 
I  do  not  feel  called  on  to  sa^  more,  than  that  the  argument  carries  the 
doctrine  of  the  cases  cited  fiuther  than  any  authority.  In  the  cases  dted^ 
there  were  two  securities  passed  at  the  same  Ume,  for  the  same  debt ; 
one  by  the  principal  and  the  other  by  the  surety :  and  in  such  cases,  die 
Court  has  held,  that  a  proceeding  on  the  one  security  was  a  proceeding  on 
die  other.  But,  in  this  case,  it  is  sought  to  carry  the  doctrine  there  laid 
down  much  further ;  and  to  establish  that  a  proceeding  upon  a  new  secu- 
rity for  the  same  debt,  given  several  years  after  the  rendition  of  the  ori- 
ginal judgment  by  a  distinct  party,  and  for  the  debt  created  by  that  secu- 
rity, is  a  proceeding  on  the  original  judgment  within  the  meaning  of  the 
8  G.  1,  c  4.  If  that  question  arose  specifically  in  this  case,  I  would  re- 
quire very  cogent  arguments  to  be  adduced  in  support  of  it,  ere  I  could 
bring  my  mind  to  that  conclusion ;  but  I  am  relieved  from  the  considera- 
tion of  it  at  present.  My  opinion  is,  that  so  far  as  relates  to  the  demand 
of  the  plaintiff  on  the  real  and  personal  estate  of  Simon  P.  Creagh,  the 
bill  most  be  dismissed  with  costs ;  but  as  to  his  demand  against  the  real 
and  personal  estate  of  Dora  Creagh,  on  the  judgment  against  her,  the 
phiotiff  is  entided  to  the  ordinary  decree. 


Richards,  B. 

I  am  of  opinion  that  the  Mil,  so  ftr  as  it  seeks  to  affect  the  assets  of 
Simon  P.  Creagh,  most  be  dismissed.  It  is  filed,  so  fiu*  as  it  relates  to 
this  object,  to  raise  out  of  his  real  and  personal  assets,  a  judgment  of 
Hilary  Term  1813.  No  proof  of  any  payment,  either  on  account  of  the 
prindpal  or  interest  of  that  judgment,  has  been  given ;  nor  is  there  any 
proof  of  any  proceedings  having  been  taken  on  foot  of  it,  from  the  date 
of  its  entry  to  the  filing  of  the  bill.  Upon  Uiese  grounds  alone,  I 
caoDot  understand  upon  what  principle  it  can  be  contended  that  this 
bill,  so  far  as  relates  to  that  judgment,  should  not  be  dismissed.  It  is 
true  the  phuntiff  alleges,  that  in  1816,  afier  the  death  of  the  conusor  of 
that  jadgment,  his  widow,  Dora  Creagh,  passed  her  bond  to  the  ^n* 
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164K        ^ff>  M  A  collateral  tecarity  with  the  jadgment  of  1813 :  hat  all  this  re»tt 
Sfta^SjfA    OB  oMre  allegation ;  and  it  it  not  e^en  alleged  that  she  was,  at  that 
timoj  the  personal  representative  of  the  conoeor.    It  appears,  besides, 
dtti  the  bond  was  not  given  for  the  same  amoant  as  the  judgment  of 
ISldy  which  was  a  judgment  in  case ;  and  there  is  no  evidence  which 
Ais  Court  could  receive^  to  shew  that  it  was  g^ven  for  the  demand  secured 
by  the  jud§uiiiiit  of  1813.     The  fact,  therefore,  not  being  proved,  it  is 
unnecessary  to  say  what  would  be  the  e£Pect  of  a  bond  so  given,  as  a 
further  or  additioMl  security  for  an  antecedent  judgment  debt,  by  a 
person  afterwards  beeosaiag  the  personal  representative  of  the  conusor ; 
and  of  a  judgment  upon  such  second  bond*  I  will  only  say,  that  I  am  not 
prepared,  without  argument,  to  accede  to  this  proposition — ^that  if,  at  the 
expiration  of  nineteen  years  from  the  rendition  of  a  judgment,  a  bond 
be  given  by  a  third  party,  as  a  security  for  the  debt  secured  by  such 
judgment,  and  judgment  be  afterwards  entered  on   that  bond,  the 
eBtaring  of  that  judgment  is  to  be  considered  as  a  proceeding  under  the 
8  G.  1,  e.  4,  so  as  to  keep  the  former  judgment  alive.    Mohan  v.  Do" 
voren  has  been  eilod  to  support  that  proposition ;  but  it  does  not  go  so 
fiu*.    Agun,  it  has  beea  said  that  there  was  a  payment  made  within 
twenty  years  on  foot  of  the  bond  of  1816 ;  and  it  is  argued,  that  as  the 
bond  was  given,  as  it  is  said,  to  further  secure  the  sum  due  on  foot  of 
the  judgment  of  1813  (a  matter,  however,  which,  as  I  have  already 
observed,  has  not  been  proved),  the  payment  on  foot  of  the  bond  was  a 
payment  on  account  of  the  original  judgment ;  and  that,  therefore,  the 
case  is  out  of  the  operation  of  the  3  &  4  FT.  4^  c.  27.     But  there  is  no 
evidence  of  the  payment  so  relied  upon ;  on  the  contrary,  I  must  say, 
that  the  attempt  to  establish  the  allegations  of  the  plaintifiTs  bill,  in 
that  respect,  has  wholly  failed.    It  is,  therefore,  unnecessary  to  give 
any  opinion  on  that  question,  the  proofs  not  supporting  the  case  made 
by  the  plaintiff.    But  again,  it  is  said  that  the  defendant  has,  in  his  an- 
swer, relied  on  the  3  ft  4  W.  4,  c  29,  s.  40,. only,  and  not  upon  length  of 
time  generally,  or  upon  the  8  6r.  1,  c.  4;  and  it  has  been  argued,  that  the 
3  &  4  FF.  4,  c  27,  8.  40,  does  not  extend  to  demands  against  personal 
estate.-— [The  Baron  here  read  the  40th  section.] — Now,  in  my  opi- 
nion, we  onght  not  to  cut  down  the  operation  of  the  general  words  of 
that  enactment,  for  the  purpose  of  establishing  a  difference  in  respect  to 
the  effect  of  a  judgment  or  other  security,  according  as  it  is  sought  to 
be  enforced  against  real  or  personal  estate.  The  language  of  the  statute 
is  general :— that  no  action  or  suit,  or  other  proceeding  shall  be  bronghC 
to  recover  any  sum  of  money  secured  by  judgment,  &c. — and  the  Le- 
gislature, when  passing  that  act,  must  have  been  aware  of  the  state  of 
the  law  in  this  country,  and  of  the  bar  created  by  the  8  &.  1,  c.  4. 
Therefore,  I  cannot  suppose  that  it  was  the  intention  of  the  Legislatare 
to  allow  a  proceeding  to  be  taken  on  a  judgment  to  affect  personal 
estate ;  and,  under  the  same  circumstances,  not  to  permit  a  proceeding 
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to  be  taken  to  aflFeei  real  estate.  When  a  creditor  proceeda  to  rerife 
kb  jndgment  in  the  lifetime  of  a  conasory  it  la  impoaaible  to  aay  whe- 
thtf  it  is  against  the  real  or  personal  estate  he  intends  to  make  it 
tTiikble.  I  fnOy  ooncnr  in  the  observations  of  the  Chi^  Baron  on 
this  part  of  the  case>  and  cannot  accede  to  the  constmction  sought  to  be 
gircB  to  the  40th  section  of  the  act,  by  the  Counsel  for  the  plaintiff. 
Therefore,  npon  all  these  grounds,  I  am  of  opinion,  that  this  bill  must 
be  diimissed  with  costs,  so  far  as  it  relates  to  the  real  or  personal  assets 
of  Simon  P.  Creagh ;  but  there  must  be  the  usual  decree,  to  take  an 
aoooant  of  the  real  and  personal  estate  of  Dora  Creagh. 


1841. 


HENEGAN,  PeHiioner;  LITTLE,  RetpondenL 


OONNELL,  PetUianerf  Same,  Respondent 

Thb  reeeirer  in  this  matter  was  appointed  upon  a  petition  under  the 
5  &  6  ^.  4,  c.  55,  on  a  judgment,  over  a  portion  of  the  lands  of  the 
mpondent.  The  respondent  had  returned  a  rental,  in  which  he  stated 
thit  the  head-rent  payable  out  of  the  lands  over  which  the  receiver  had 
been  appointed,!  was  £47.  lis.  It  now  appeared  that  the  lands  in  the 
poMeesion  of  the  respondent,  as  well  as  those  over  which  the  receiver 
bd  been  appointed,  were  held  under  one  lease,  at  the  yearly  rent  of 
£64.  15s.  5d. ;  and  the  head-landlord  had  resorted  to  the  latter  for 
ptyneat  of  his  rent.  It  was  alleged,  that  the  rental  of  the  premises 
orer  which  the  receiver  had  been  appointed  would  be  insufficient  for 
the  payment  of  the  petitioner's  debt  within  a  reasonable  time^  if  the 
whole  head- rent  were  to  be  paid  out  of  it. 

Mr.  Arnutrang  now  moved,  on  behalf  of  the  receiver,  that  the 
mpondent  be  ordered  to  pay,  to  the  head-landlord,  his  proportion  of  the 
hesd-rent,  payable  out  of  the  house  division  of  the  lands,  in  the  posses- 
aon  of  the  respondent. 

Richards,  B. 

He  mnst  either  pay  his  proportion  of  the  head-rent,  or  submit  to 
bare  the  receiver  extended  over  the  lands  in  his  possession. 

Let  the  respondent  pay  to  the  head-landlord  the  sum  of 
£17. 5s.  5d.  a-year,  commencing  from  the  1st  of  November  last, 
one  half-year  under  another^  withoot  prejudice  to  the  petitioners 
being  at  liberty  to  apply  to  extend  the  receiver  over  that  part 
of  the  lands  in  the  possession  of  the  respondent,  in  case  de- 
&nlt  shall  be  made  in  payment  of  such  rent 


Jan.  16. 

Where   a  re- 
ceiver on  a 
Judgment  is 
appointed  orer 
a  portion  of 
lands  held  un- 
der one  lease, 
the  residue  re- 
maining in  the 
possession     of 
the  respondent, 
the  latter  most 
either  pay  his 
proportion  of 
the  head-renty 
or  snlnntt  to  a 
receiyer    over 
the    whole   of 
the  lands,  if 
otherwise,  the 
lands  over 
which  the  re- 
ceiver has 
been  appointed 
wonld  be  insuf- 
ficient to  paj 
the    petitioner 
within  a  rea- 
sonable time. 
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Jafi.10. 


REEVES  V.  CLARKE. 


The  answer       |^m  Rollbstok.  for  the  pUdnliff,  moved  that  the  answer  of  one  of  the 

wai  sworn  in 

Pec.  1838;  defendants  be  taken  o£F  the  file»  and  handed  to  the  Clerk  of  the  Crown 

paMed*£M»T  *"  ^  connty  of ,  to  be  prodnoed  upon  a  proeeention  for  peijiirf 

1840.    In  Hi-  comniitted  by  the  defendant  in  the  answer. 

mi  ^r  '^^^  answer  was  sworn  and  filed  in  December  1838 :  publication  of 

plamtiff  a^  ^ho  depositions  of  the  witnesses  in  this  cause  passed  in  May  1840. 
tiie  answer  oiF       For  the  plaintiff,  it  was  stated  that  the  applicadon  was  delayed, 

der  ^*'  '?o^  P"^y  ^y  reason  of  the  poverty  of  the  plaintiff,  and  partly  from  a 

cats  the  de-  desire  not  to  prejudice  the  casoy  by  raddng  the  application  before  the 

perjury  in  it :  examination  of  the  witnesses  had  closed.    No  prejudice  could  now  be 

Meld,  that  the  east  on  tho  defendant's  case  by  the  Court  granting  the  application. 

i^^plication 
was  not  too 

^*^  Mr.  P.  Biake,  cmUra. 

The  Court*  approred  of  the  grounds  upon  which  the  plaintiff  acted ; 
nying,  thait  as  publication  bad  passed,  and  as  the  criminal  prosecntion 
could  not  hare  any  eflfect  on  the  proceedings  in  the  cause,  the  applica- 
tion ought  to  be  granted,  unless  there  were  oKtraordinary  lacke$  on  the 
part  of  the  plaintiff. 

*  FotieTf  B.,  and  Biehanb,  B. 


Jim.  SI. 


ATKINSON,  Admimstfator  of  ATKINSON,  ».  CALDWELL. 


Practice.  Mr.  CHAMBERS,  for  the  plaintiff,  moved  that  an  appearance  should  be 

appeiu^cefor  ®°^^d  ^^  ^^^^  cause  for  the  defendant  Peter  M.  Watson,  pursuant  to 

a  defendant  the  prorisions  of  4  &  5  FF.  4^  c.  82,  s.  1. 

the  jnrifldic-  ^J  Order  of  the  15th  of  June  1839,  reciting  an  application  on  behalf 

taT^'^T&^ft  ^^  ^^®  plaintiff,  that  serrice  of  the  snbpcena  to  appear  and  answer  the  bill 

4,  c.  83.  in  this  cause,  directed  to  the  defendant  P.  M.  Watson,  by  serving  same 


upon  him  at  Demopolis,  in  the  staiaof  Alabama,  in  the  United  States  of 
America,  might  be  deemed  good  service,  it  was  ordered  that  service  of 
tiie  subpcena  to  appear  and  answer  the  bill  in  this  cause;  directed  to  the 
defendant  P.  M.  Watson,  be  deemed  good  service  thereof,  pufsnant  to 
the  provisions  of  the  2  fF.  4^  c.  SS,  and  of  the  4  &  5  IP.  4,  c.  62,  pro- 
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lided  diil  Mrrke  be  made  pewenePy  oa  sdU  dehndMit  four  mondie 
Mm  iIm  xeliini  thereof)  and  provided  Ikal  a  eopy  of  the  prayer 
of  tlie  bill  in  this  caoa^  at  directed  by  latd  atatBlQ%  be  aenred  in  like 
Buaer  with  a  copy  of  aaid  tnbpcBnay  together  with  a  copy  qf  this 
«der;  and  if  aoch  aenrice  be  made  by  a  person  going  oat  from 
this  oooatry,  and  who  may  retom  to  it,  the  affidavit  of  senrioe  to 
mta  whether  he  had  previonsly  known  the  said  defendant  P.  M. 
Watma ;  and  if  not,  that  said  affidavit  do  state  what  means  he  took 
tosMertab  the  identity  of  said  defendant,  resorting  for  that  pnrpose, 
if  it  be  poteible^  to  some  civil  or  military  Officer  in  her  Migesty's 
nrriee ;  and  if  no  soch  person  be  resident  in  Demopolis  aforesaid^  then 
to  MMM  Officer  of  the  State  of  Alabama:  and  if  the  service  be  not  made 
bj  s  psrsoa  going  oat  from  this  country  and*  not  returning  to  it^  that 
the  person  actoally  servug  saoh  sabpcena  do  make  an  affidavit  containing 
the  particnlars  aforesaid,  or  so  many  of  them  as  can  be ;  and  that  such 
be  sworn  before  the  Chief  Magistrate  of  the  district  where  the 
P.  M.  Watson  resides. 

Tbe  affidavit  of  service  stated,  that  on  the  6th  of  January  1840,  the 
process  server  personally  served  the  defendant  with  true  copies  of  the 
fsbpoBoa,  which  was  retamable  the  18th  of  May  1840,  and  of  the  prayer 
of  tbe  bill  and  order,  which  were  annexed  to  his  affidavit,  by  leaving  the 
ttBs  with  the  defcndant  at  his  residence  in  Demopolis ;  and  at  same 
tisie  shewed  him  the  original  snbpesna  under  die  seal  of  the  Court, — ^the 
Older  ef  the  I5th  of  Jnne  1839^— and  the  eopy  of  the  prayer  of  the  bill 
ssBSKsd  to  hia  affidavit.  That  previons  to  his  making  such  service,  he 
sndofluiate  and  particular  inqniries  from  A.  M.,  merchant  of  Demo- 
polis and  T.  S.,  gentleman  of  Demopolis,  from  each  of  whkh  persons 
be sicertained  that  the  said  P.M.  WatMm  so  served  by  him,  is  the  only 
Ml  ef  Hugh  Watson  deceased,  who  formerly  resided  at  Carterville ; 
ttd  tbit  he  was  so  informed  by  the  defendant  himseU^  at  the  time  he 
■sde  such  service  on  him. 

Tbe/Kral  of  the  affidavit  stated  that  same  was  sworn  before  J.  Burrell, 
Usgistiate  and  Jostioe  of  die  Peace  for  the  county  of  Marengo,  8tate 
«f  Alabama ;  these  b«ng  no  Chief  Magistrate  in  said  town  or  county, 
■or  say  civil  or  military  Officer  of  her  Britannic  Migesty  in  said  town 
or  omnty  of  Demopolis  and  Marengo,  the  6di  of  January  1840. 
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ATKZVaOM 

eii 

OALDWBLL. 


RlCHAUDe^Rf 

I  tUnk  yoa  are  endded  to  your  modon.  The  4  &  5  fF.  4,  c.  82, 
difas  in  some  respects  from  the  2  9F.  4,cSS.  That  act  contams  a  pro- 
ftio  tbat  no  process  of  contempt  shall  be  entered  upon  any  proceeding 
without  the  special  order  of  the  Court;  bntthe4at5  fF.4,ei82, 


•  Qtuere,  "  or." 
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EfuUyBMk. 


ATIONSON 

V. 
CALDWELL. 


do68  not  contain  any  tnoh  daate*  It  enacts,  after  providing  for  the 
subsfitntion  of  the  service  of  the  tnbpcena  in  a  very  spedal  manner,  that  it 
■hall  be  lawful  for  the  Court  afterwards,  upon  affidavit  of  snch  service 
had,  to  order  an  appearance  to  be  entered  for  such  party  in  snch  manner 
and  in  such  time  as  the  Court  shall  direct ;  and  that  thereupon  it  shall 
be  lawful  for  the  Court  to  proceed  upon  such  service  as  effectually  as 
if  the  same  had  been  made  witliin  the  jurisdiction  of  the  Court.  There- 
fore, when  the  appearance  is  entered  under  the  order  of  the  Court,  the 
plaintiff  proceeds  in  the  ordinary  way.  The  plaintiff  has  served  the  snb- 
pcsna  as  directed  by  the  order:  and  has  given  the  defendant  a  reasonable 
time  to  appear,  before  he  made  thb  application. 

Motion  granted. 


Jan,  33. 

Bin  to  foro- 
close  a  moit*> 
gage  vested  in 
trnstees  for  the 
separate  use  of 
Wkjeme  cooeri. 
The  husband, 
who  was  made 
a  defendant,  is 
entitled  to  his 
costs  oat  of  the 
Innd. 


DILLON,  by  MERRICK  her  next  friend, 

V. 

MCCARTHY  and  DILLON. 

l^K  bill  was  filed  by  a  married  woman  and  the  trustees  of  her  settle^ 
ment,  against  her  husband  and  the  mortgagor,  to  raise  the  amount  of  a 
mortgage  settled  to  her  separate  use.    Upon  the  final  hearing, 

Mr.  F.  Townsendf  for  the  defendant  Dillon,  applied  that  he  might 
have  his  costs  out  of  the  fund. 

The  husband  could  not  have  been  made  a  co-plaintiff,  as  be  was  not 
interested  in  the  mortgage;  nevertheless,  he  was  a  necessary  party  as 
defendant. 


Richards,  B. 

It  is  a  hard  measure  to  burthen  the  estate  of  the  mortgagor  with  the 
costs  of  this  person ;  but  as  he  was  a  necessmy  party,  I  think  that 
he  is  entitled  to  his  costs  oat  of  the  fund. 
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MTIERNAN 

9. 

A.  W.  BELL,  Execator  of  ANDREW  BELL,  and  CHRISTIANA 
MTIERNAN,  Adninislratrix  de  bonis  non  of  C  SHAD  WELL. 


Jan,  33. 


Thb  pretent  bill  staled,  that  the  original  bill  in  this  cause  was  filed  in  Semite,  that 

1832,  by  the  plaintiffs,  against  Andrew  Bell  the  only  acting  execator  abates  by  the 

of  C.  Shad  well,  and  J.  Campbell,  who  had  been  named  an  execator  in  ^^^  of  aper- 

the  will  of  C.  Shadwell,  bat  who  had  not  joined  in  taking  out  probate ;  tatiTe,  the  ad- 

snd  that  it  prayed  an  account  of  the  real  and  personal  estate  of  €•  ^i^non  of  t£ 

Shadwell ;  and  also  for  a  personal  decree  against  Andrew  Bell,  charging  deceased  may 

him  with  having  received  assets  and  misapplied  them.      Upon  the  fore  the  Court 

ansvrer  of  Andrew  Bell  coming  in,  whereby  it  appeared  that  he  was  the  ^^  ^^^  ^  '^^* 

sole  acting  execntor,  J.  Campbell  was  struck  out  of  the  bill :  and  on  the  A  bill  of  re* 

11th  of  November  1837,  a  decree  to  take  an  account  of  the  real  and  the^exMutor^of 

personal  estate  of  C.  Shadwell  was  pronounced :  and  it  was  referred  to  a  deceased 

the  Remembrancer  to  inquire  and  report  whether  any  of  the  rents  of  the  §)at  he  should 

laodt  had  been  4ost  by  the  wilful  default  of  Andrew  Bell ;  and  if  so,  to   ^^^^'  ^^^ 

,    /  .        .  3  II  .      1^.  1^     assets,  or  for  an 

what  amount :  and  also  to  inquire  and  report  whether  any  and  which    account.    The 

of  the  securities  of  the  testator  had  been  lost  by  the  default  of  Andrew  ^t^^^^te 

Bell ;  and  if  so,  to  what  amount :  and  it  was  ordered  that  Andrew  Bell  sufficient  to 

ihoold  be  charged  with  what  should  appear  to  have  been  so  lost  by  piaintifiTs 

him.    After  the  decree  had  been  pronounced,  Andrew  Bell  died,  hav-  J®*?^^'^^' 

ing  appointed  the  defendant  A.  W.  Bell  his  executor,  to  whom  pro-  vised  that  the 

Ute  of  the  will  of  A.  Bell  was  afterwards  granted.    J.   Campbell  Jof  ^^^^ 

snrYJTed  Andrew  Bell ;  but  having  refused   to  take   out  probate  of  maud  against 

the  asflfita 

the  will  of  C.  Shadwell,  administration  de  bonis  non  of  her  effects  was    Sgu  qq^'  ^ 

granted  to  the   defendant   Christiana    M*Tiernan.     The   bill   prayed    Buffioientad- 

*^     ^         mission  of  as- 
that  the  defendant  A.  W,  Bell,  as  executor  of  A.  Bell,  might  admit   sets;  and  that 

MMts;   or  if  not,  that  an  account  might  be  taken  of  his  personal    JhouWbTd^ 

ettate:  and  that  the  suit  and  proceedings  might  be  revived  as  against   rected. 

bim,  and  as  against  C.  M'Tiernan,  as  administratrix  de  bonis  non  of 

C.  Shadwell ;  and  that  the  decree  in  the  original  cause  might  be  carried 

into  execution  against  the  defendants,  as  such  personal  representatives 

as  aforesaid* 

A.  W.  Bell,  by  his  answer,  admitted  that  he  was  execator  of  A. 

Bell ;  and  that  he  possessed  himself  of  some  of  the  assets  of  his  testa* 

tor,  hot  not  to  a  considerable  amount ;  and  admitted  that  assets  had 

come  to  his  hands  sufficient  to  discharge  the  plaintifi^s  demand,  if  any, 

the  defendant  being  advised  that  he  was  not  entitled  to  any  demand 

^ioit  the  estate  of  A.  Bell.    And  in  another  part  of  his  answer,  he 
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labmitted  whether  inch  parti  of  the  assets  as  had  been  implied  by  hfan 
10  payment  of  die  debts  of  A.  BeU  wertf  properly  applicable  to  the  pay- 
ment of  the  plaintiff's  demand,  if  any* 

A  question  arosOi  whether  it  was  necessary  to  set  down  this  canie  to 
be  heard. 


Mr.  J.J.  Mmpkjf^  for  the  plidntiff<i--The  defondant  does  not  by  his 
answer  explicitly  admit  assets ;  he  says  he  has  sdBdenttopay  thepbin- 
tifs  demand,  becaose  the  pUndff  has  no  demand  against  the  assets  of  A* 
Bell.  It  was  also  neoessary  to  set  down  the  caase  to  be  heard  as  agaimt 
the  administratrix  de  bonis  non  of  C.  ShadweU.  An  admiaistratriz  de 
bonis  non  is  not  in  printy  with  the  former  personal  representative ;  sod 
mnst  be  bronght  before  the  Court  by  sopplemental  bill ;  Owen  t.  Cut' 
zon  (a) ;  LordLyean  r.  Za£nicAs(ft). 

RiCRARns,  B. 

I  bdioTe  it  is  otherwise  in  this  Conrt  Yon  may,  here,  have  a  nde 
in  the  office  to  TOTire  the  snit  against  the  administratrix  de  bonis  noiL 
It  is,  howoTor,  nnneoessary  to  decide  the  point  in  this  case,  for  there  is 
not  a  dear  admission  of  assets  in  the  answer  of  A.  W.  Bell ;  and  there- 
fore it  was  necessary  to  hear  the  canae  against  him. 

The  nsnal  decree  was  prononiiced.* 


(a)  8  Vem.  987. 
the  bill  in  the  principal 


WlLaw'Bee.N.&ieO. 
T.  P^skj  S  Ven.  406.    As  to  die  frame  of 
t  tee  Pkelpt  r.  Spnulcj  4  Sim.  SSI. 


EYRE  V.  LYNCH. 


Jrcbu  3. 


A  judgment 
creditor,  who 
has  proved  his 
demand  nnder 
the  decree  to 
account,  and 
who  has  heen 
naid  the  sum 
decreed  to  be 
due  to  him,  is 
bound  to  ex- 
ecute a  war- 
rant of  attor- 
ney to  satisfy 
the  judgment, 
lendereatohim 
on  behalf  of  the 
inheritor  of  the 


BROWNE  V.  LYNCH. 

Mr.  Blake,  Q.  C,  for  the  pIainti£F  in  the  second  caose,  moTed  that  P. 
Mahony  be  directed  to  execute  a  warrant  to  satisfy  a  judgment  of 
1805,  vested  in  him,  under  the  following  circamstances. 

The  bill  in  the  first  cause  was  filed  to  raise  the  amount  of  a  mortgsge 
puisne  to  the  judgment.  To  that  suit,  the  plttinti£P  in  the  second  csom 
was  a  party  defendant  in  respect  of  a  mortgage  vested  in  him,  which 
was  puisne  to  the  plaintiflTs  mortgage.  The  decree  in  the  first  cause 
merely  directed  an  account  of  all  encumbrances  prior  to  the  plaintiff^s 
mortgage.  Under  that  decree,  Mrs.  Callaghan,  the  then  ovmer  of  the 
judgment  of  1805,  filed  a  charge  on  foot  thereof;  and  by  the  report, 

estats  dssiesd  to  bs  ioU. 
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dated  tlie  24th  of  December  1829^  a  som  of  money  WBs  Moertabed  to 
be  doe  to  her.  The  report  wastsonfirmed;  and  a  final  decree  for  a  sale 
of  the  mortgaged  premises  was  prononneed  on  the  18th  of  Febrnary 
1830.  The  lands  were  snbseqoendy  sold :  and  on  the  29th  of  Febrnary 
1835,  it  was  referred  to  the  Remembrancer  to  report  the  sums  dne  on 
foot  of  the  sereral  demands  proved  in  the  canse  ;  and  to  aUoeate  the 
fnndf  in  Court  to  the  payment  of  the  same  aooordmg  to  priority.  The 
Remembrancer  made  his  rqiort  accordingly;  and  by  an  order  of  the 
14th  of  November  18S9,  the  pnrchase-money  was  paid  oot  to  the 
several  ereditors;  and  amongst  others^  Mrs.  CSdlaghan  was  paid  the  sum 
Uins  aeeertatned  to  be  dne  to  her. 

Hie  bill  in  the  second  canse  was  filed  to  raise  the  amonnt  of  the 
pvitne  mortgage.  To  that  snit»  the  persons  mterested  in  the  judgment 
of  1805  were  not  parlies.  A  decree  for  a  sale  of  the  mortgaged  promisee 
having  been  prononneed,  they  were  set  np  and  sold :  the  pnrahaser 
objected  that  the  judgment  of  1B05  appeared  as  an  encumbrance  aflFecting 
the  estate:  and  the  Bemeibbfkhcer  yielded  to  that  objection,  liie 
plaintiff  then  api[illad  to  Mr.  Mahony,  in  whom  the  legal  interest  in  the 
judgment  waa  then  veated  upon  certain  trusts  for  the  benefit  of  Mrs. 
CsUaghan,  to  satisfy  the  judgment ;  and  tendered  to  hun  a  warrant  of 
tttomey  f<Hr  that  purpose,  to  be  executed  by  him.  This,  however,  Mr. 
Mshonj  deeHned  to  do ;  alleging  that  in  the  report  of  the  24th  of 
December  1829,  made  in  E^  v.  Lynch^  the  Remembrancer  had  made 
a  mistake  in  point  of  fiict^  in  allowing  to  Mrs.  CaHaghan  interest  on  her 
demand  from  die  year  1825  only,  whereas  he  should  have  allowed  it 
from  the  year  1824 

It  appeared  that  Mrs.  CaHaghan  was  entitled  to  interest  on  hw 
demand  from  Febrnary  1824 ;  and  that  the  Remembrancer  had  cal* 
Golated  it  from  February  1825  only. 


1641. 


Mr.  Jfaliy,for  Mr.  Mahony,  submitted  that  as  there  clearly  had  i>een 
a  Bustake  made  in  taking  the  account^  and  as  it  could  not  be  rectified 
ivithoot  m-hearing  the  cause,  the  expense  of  which  would  be  much 
greater  than  the  diflerence  of  interest  to  which  Mr.  Mahony  was  entitled, 
the  Court  would  not  interfere  widi  his  legal  rights,  but  allow  him  to 
get  his  money  the  best  way  he  could.  He  did  not  ask  the  Court  to 
interfere  on  his  behalf,  but  merely  to  remain  quiescent. 

Richards,  B.— If  it  were  necessary  for  the  purposes  of  the  suit  in 
E}frt  V.  Lyneh^  to  compel  Mr.  Mahony  to  satisfy  the  judgment,  I  would 
not  liesttate  in  ordering  it  to  be  done,  although  there  were  a  mistake 
m  the  report :  for  I  would  not  permit  the  report,  and  the  decree  and 
Hllocstion  order  founded  upon  it,  to  be  controverted  coIlateraUy.  If  it 
be  alleged  that  those  proceedings  were  erroneous,  they  must  be  set 
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1641.        ^^^  ^J  ^  •nbfttantiTO  application  for  the  purpose.    UpoD  thk  motion^ 

^wiySae^    therefore^  I  most  assame  that  the  report  and  other  proeeedbgs  in 

BTRB        ^^^  7.  XyyicA  are  correct :  bnt  I  hare  some  difficulty  as  to  my  jarit- 

V*  diction  in  this  matter.      The  snit  in  B^e  ▼•  Lynch  has  terminated;  and 

it  is  not  necessary,  for  the  purposes  of  that  suit,  that  this  judgment 

should  be  satisfied.    Bnt  another  snit— Brotmi  ▼.  Lyndi — ^has  l>een  in* 

stituted,  to  which  the  persons  entitled  to  the  judgment  of  1805  are  not 

parties.    What  jurisdiction  has  the  Court  in  the  latter  suit,  to  order 

this  judgment  to  be  satisfied  ? 

Mr.  Monahan^  Q.  C.»  with  Mr.  Blake,  Q.  C,  for  the  plaintiff  in  the 
second  canse. 

The  application  is  made  in  both  canses ;  and  the  plaintiff  in  the  second 
canse  is  a  defendant  in  the  first  cause.  In  the  first  cause,  the  judgment 
creditor  wonld  be  compelled  to  satisfy  the  judgment  upon  the  applica> 
tion  of  the  inheritor,  Mr.  Lynch ;  for  he  is  interested  in  having  his 
estates  cleared  of  all  encumbrances.  So  also  he  wonld  be  compelled  to 
do  so  on  the  application  of  Mr.  BrownCi  who  represents  the  inheritor 
to  the  extent  of  his  mortgage. 

Richards,  B. 

Mr.  Mahony  would  be  ordered  to  satisfy  this  judgment,  upon  an  ap- 
plication being  made  to  the  Court  in  the  first  cause  by  Mr.  Lynch ;  and 
it  appears  to  me  that  the  plaintiff  in  the  second  canse  stands  in  the  same 
situation,  with  respect  to  the  motion,  as  Mr.  Lynch.  I  am  not  satisfied 
that  Mr.  Browne,  as  a  party  to  the  first  cause,  had  a  right  to  insist  on 
this  judgment  being  satisfied :  bnt  I  agree  that  the  judgment  creditor 
could  not  be  heard,  as  against  the  inheritor  whose  property  was  sold, 
to  say  that  he  was  not  bound  to  satisfy  this  judgment.  Now,  it  appears 
to  me,  that  the  plaintiff  in  the  second  cause  is  making  out  the  title  to 
the  estates  decreed  to  be  sold,  in  the  place  and  stead  of  the  inheritor; 
and,  for  that  purpose,  that  he  must  be  considered  as  invested  with  all 
the  rights  and  powers  which  the  inheritor  had  to  clear  the  title  to  his 
estate.  Therefore,  I  will  make  the  order,  but  without  costs  as  against 
Mr.  Mahony,  for  there  clearly  has  been  a  mistake  as  to  the  amount  of 
the  interest :  the  plaintiff  is,  however,  entitled  to  his  costs  out  of  the 
fund. 

CouRT.«-6rant  the  motion :  no  costs  as  between  the  plaintiff  in 
the  second  cause  and  said  P.  Mahony ;  the  plaintiff  to  have  the 
costs  of  this  motion  out  of  the  fund. 
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Hr.  SMiTHy  Q.  C,  for  Denroche,  a  third  person,  moved  that  the  bill       ard»^  B. 
in  this  cause  be  dismissed  with  costs,  and  that  the  receiver  appointed   ^\^  interrat^ 
over  the  estate  of  the  defendant  be  discharffed,  or  that  the  plaintiflP  do  transmitted  to, 

or  ft  new  inte* 

file  a  sapplementai  bill  against  him  (Denroche)  within  a  limited  time,  rest  Tested  in  a 

In  September  1838^  the  plainti£F  filed  his  original  bill  against  John*  teTt^^&ta- 

son,  for  a  receiver  on  a  judgment.    The  defendant  did  not  answer,  and  tionofthesuit, 

the  plaintiff  obtained  an  order  for  a  receiver  on  process.    After  the  '^°  i^at^is  ~ 

sppointmeBt  of  the  receiver,  the  defendant  was  discharged  as  an  insol-  supplemental 

vent;  and  on  the  9th  of  Jnne  1840,  Denroche  was  appointed  his  thoneli'  it  oo- 

SBsiirnee.  curs  before  is- 

^  sue  joined. 

Denroche,  thoogh  nol  entitled  to  carry  the  first  part  of  his  applica-      In  some 

tion,  vis.,  to  dismiss  the  bill,  is  entitled  to  be  made  a  party  to  snit,  and  y^^^e  new* 

to  be  pot  in  privity  with  the  fond ;  therefore,  the  Coort  will  discharge  ^^^  "v^*^ 

the  receiver,  onless  the  plaintiff  files  a  sopplemental  bill  against  the  the  Court  by 

assignee  within  a  limited  time [Richards,  B.    Certainly.]  smtndment. 

Mr.  BrtwUar^  Q.  C,  for  the  plaintiff,  stated,  that  he  had  amended  the 
bUl,  by  sobatitoting  the  name  of  Denroche  for  that  of  Johnson ;  and  that 
upon  this  day,  the  plaintiff  had  obtained  the  osoal  side-bar  lole  to 
amend.— [Richards,  B.  In  strictness,  the  proper  coorse  is,  to  file  a 
ihort  sopplemental  bill.] — It  is  a  most  difficolt  question,  whether  a 
matter  which  is  properly  the  sobject  of  amendment  (issoe  not  having 
been  joined)  ooght  to  be  introdoced  by  amendment  o^  by  sopplemental 
bUL 

Richards,  B. 

Wherever  an  old  interest  is  transmitted,  or  a  new  interest  vested  in 
a  new  party,  after  the  institotion  of  the  soit,  strictly  speaking  that  is 
sopplemental  matter,  thoogh  it  occors  before  issoe  joioed.  Bot  any 
other  circomstance  which  occors  before  issoe  joined,  if  it  be  not  the 
Testing  of  a  new  interest  or  the  transmission  of  an  old  interest,  is  the 
rabject-matter  of  an  amendment  A  tenant  in  tail,  who  comes  into  t9u 
after  the  institotion  of  the  soit,  ooght  properly  to  be  brooght  before  the 
Court  by  sopplemental  bill ;  althoogh  in  Chancery  he  has  been  made  a 
party  by  amendment,  where  he  came  into  esM  before  issoe  joined. 

Court. — No  role;  the  plaintiff  ondertaking  to  make  the  said 
Denroche  a  party  defendant  within  a  week.  And  let  the  plain- 
tiff  be  at  liberty  to  amend  the  bill  accordingly,  withoot  forther 
motion.  And  let  the  plaintiff  be  at  liberty  to  strike  the  defend- 
ant Johnson  oot  of  the  bill,  withoot  payment  of  costs,  onless 
caose  in  ten  sitting  days  after  service  of  this  order. 
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Feb.  4. 

neplaintur'i  Mb.  Sadusb,  for  the  pUdntUF,  moTed  that  the  pbtotUTt   attonej 

^^^ttedto  ™V''^  ^^  liberty  to  make  oopiee  of  the  Mreral  deede  and  doemnaoto 

m&  oopiesof  bdged  in  thia  caoae,  in  order  to  enable  him  to  proceed  with  the  refe- 

tiie  offi^fbr  ronee  direoted  by  the  decree  in  thb  canaoi  reapecting  tiie  title  to  the 

^«^^^^  landaof  Monea,ftc;  or»  if  the  Conrt  ahonld  think  it  proper,  thatthe 

tie,  and  will  Bemembranoer  ahoold  be  at  liberty  to  hand  over  nid  aeveral  deeds  aad 

totijL^^u^  docnmenti  to  the  plaintiiTa  attorney,  for  the  pnrpoae  of  uuMng  eopiM 

fioe  copies  thereofi  on  his  nndertaking  to  return  the  MUBe  within  ten  days  from 

Scmblc  fhat  ^  ^^"'^  ^^  ''"^^  should  be  handed  o^er  to  him. 
Ml  order  of  to       By  the  decree,  it  was,  amongat  other  things,  directed,  that  the  Be« 
my  fbr;the       membrancer  should  inquire  and  report  whether  a  good  title  to  the  hnds 
V^'^V^*  of  Monea  could  be  made  to  the  defendant  BL  Watson. 

The  plaintiff's  attorney  issued  a  summons  in  December  1840,  to  tako 
directions ;  and  the  Remembrancer  ordered  that  the  defendants  Cnw- 
ford  and  Ryan,  and  their  attorney,  shonld  bring  in  and  lodge  all  lodi 
title^eeds  and  mnnimenta  of  title  as  were  in  their  or  either  of  their 
possession*  Pursuant  to  thnt  ordefv  eertwn  title-deeds  and  aearobes 
were  lodged  in  the  Remembcaneer'a  Ofl&oek  The  attorney  for  the 
pliuntiff  made  an  affidavit  in  support  of  the  prseent  applioatioi^  statiag 
that  he  was  informed  by  the  proper  Officer,  that  he  wonld  notiie  al- 
lowed for  office  copies  of  those  deeda  in  his  costs  against  the  opposite 
party ;  and  that  neither  he  nor  any  person  on  his  behalf  would  be  per^ 
mitted  to  take  ci^iea  thereof  without  an  order  of  the  Court  for  tbe 
purpose:  and  that  it  would  be  impossible  to  proceed  with  the  refereaee 
aa  to  the  title  to  the  lands,  without  copies  of  the  deeds.  Huk  ?. 
Helmet  (a)  was  cited. 

Court.— Let  the  plaintiff's  attorney  be  at  liberty  to  take  oopiei 
of  such  of  said  deeds  and  documents  as  the  Chief  or  Second 
Remembrancer  shaU  think  fit»  and  be  allowed  against  the  fond 
for  such  copies. 

(a)  S  Hoi.  878. 
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Feb.  4. 


Br  ooDtent  of  all  parties,  dated  the  Ist  of  December  1840,  and  made    An  application 
I  rale  of  Court  on  the  4th  of  that  month,  it  was  consented,  amongst   £?^  ^  m)^cr 

,     ,        tion  to  put  out 
Other  things,  that  opon  a  certain  balance  being  paid  to  the  plaintiff,   of  possession  a 

(lod  which,  it  was  allied,  had  been  paidX  the  biU  should  be  dismissed  t^eTourt^'^tL 

without  fisTther  order.     A  receirer  had  been  appointed  OTor  the  pre-  cause  having 

niies  in  the  pleadings  mentioned ;  and  in  the  year  1840,  part  of  them  minated,  must 

y  heen  demised  to  a  tenant  for  seren  years  pending  the  caose.  ^e^'ten^t  ^  ^ 

Such  tenant 

Hr.  AwMon,  for  the  defendant,  now  moved  for  an  injunction  to  ^^  ^  tenant^at 

pot  him  into  possession  of  that  part  of  tho  premises  which  had  been   will,  and  is  en- 
■^••V.  A«  .i.m  .•!•  •  titled  to  emble- 

let  ooder  the  Court.    A  demand  of  the  possession  had  been  made  on  ments* 

the  tesant,  and  he  had  proposed  to  the  inheritor  to  continue  tenant  to 

him;  but  no  agreement  had  been  entered  into  between  them.    No 

Botiee  of  this  motion  had  been  given  to  the  tenant,  though  it  had  lieen 

gireo  to  the  rocetrer  aird  the  parties  in  the  causa 

Pbnnbpathsii,  B.-^The  tenant  is  the  person  materially  interested  in 
this  question ;  and  osfght  to  haire  notice  of  this  application.  We  deal 
with  tenants  uod&r  the  Court  in  this  respect,  as  if  they  were  tenantii  at 
will;  and  a  teoaat  at  will  is  entitled  to  emblements.  Therefore,  before 
ve  pennit  the  injunction  to  be  ezecsited,  when  the  cause  is  suddenly 
terminated,  we  require  to  be  satisfied  that  no  injustice  would  be 
thereby  done  to  the  tenant 

RicHARDe,  B.— And  for  that  reason,  we  require  an  affidarit  as  to 
the  state  of  the  lands,  Ti&,  as  to  whether  the  tenant  has  sown  any 

cn>pe,&eL 

PsKKBFATHBR  B.— On  nolice  of  the  motion  being  given  to  the 
<<not,  the  Court  will  grant  a  conditional  order  for  an  injunction.  The 
inheritor  wiO  not  be  put  to  the  expense  of  an  ejectment. 

No  rule. 
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When  in  oon-  In  November  1827^  ceitaia  lands  in  the  county  of  Cork  were  told  onder 
d^o^i^titleto  ^^^  decree  in  this  cause,  to  Thomas  Wise,  for  the  sum  of  £9000,  which 
laadfl  sold  im-   ii^  lodged  in  Court  on  the  4th  of  December  following,  and  the  sale  was 

^a«?a     wv     ^a9^7s  ^9^9tt 

the  purchuer  duly  confirmed ;  but  the  money  was  not  invested.    After  a  protracted 

he  U  entld^  investigation  of  the  title,  the  Master  reported  against  it,  and  by  order 

the  full  anuniot  of  the  28th  February  1885,  Wise  was  discharged  from  his  purchase,  and 

chase-moo^  the  Accountant  General  was  directed  to  draw  in  his  favour  for  the  amoant 

interest,    and   of  |]ie  parehase«money,  and  i^  was  referred  to  the  Master  to  asceitain 

taxed    costs, 

without  dednc-   the  sum  due  to  him  for  interest,  and  to  tax  his  costs  as  such  discharged 

fore  whm'tii  P<^'^M^>^>  ^'^^  ^  report  the  funds  properly  applicable  to  pay  the  aame. 

interest   and  On  the  13th  June  1836,  the  Master  reported  that  the  sum  due  for  interest 

paid  ont  of  a  *^^  taxed  costs  amounted  altogether  to  £3689.  10s.,  and  that  the  foods 

fund  consistug  properly  applicable  to  pay  the  said  sum  were,  in  the  first  instance,  aod  so 

lands,  the  dis-  far  as  the  same  would  extend,  so  much  of  the  stock  in  bank  to  the 

chl^^is^^.  ^^^^^  ®^^^^  ^"^®  ^  ^^  equivalent  to  the  sum  of  £2484.  10s.  (being 
titled  to  an  or-  the  amount  of  rents  received  ont  of  the  lands),  and  that  after  such 
the  umonnt'!^  application,  the  sum  of  £1204.  19s.  lid.  together  with  the  amoaot  of 

the  Usher's      ^f  ||^  ^^  ^g^g  when  taxed  and  ascertained  would  remun  due  in  respect 

poundage  paj-  '^ 

able  in  respect   of  the  interest  and  costs  of  the  said  discharged  purchaser,  the  proper 

whi^\e'i8en-  ^""*  '®'  pajrmeut  whereof  would  be  the  future  rents,  or  in  case  the 
titled  to  re-  lands  should  be  resold  under  the  decree  before  the  last  mentioned  som, 
^^Teon  o     e    ^^^^^y^^jp  ^-^^^  ^^^  ^^  ^^  ^g^  should  be  fully  paid  out  of  the  rents, 

then  the  proper  fund  for  payment  of  the  same,  or  so  much  thereof  as 
shoidd  remain  unpaid,  would  be  the  sum  which  should  be  produced  by 
such  a  re-sale. 

By  order  of  the  21st  June  1836,  pursuant  to  the  foregoing  report, 
the  Accountant  General  was  directed  to  transfer  to  Mr.  Wise  so  moch 
of  the  stock  as  would  be  equivalent  to  the  sum  of  £2484.  10s.,  in  part 
discharge  of  the  said  sum  of  £3689.  10s. ;  and  there  being  no  funds 
in  Court  applicable  to  pay  the  residue,  liberty  was  reserved  to  move  for 
such  residue,  being  the  sud  sum  of  £1204.  198.  lid.,  aa  soon  as  there 
should  be  funds  arising  out  of  the  said  lands.  Under  this  order,  Wise 
received  only  the  sum  of  £2434.  IDs.,  the  sum  of  £50  having  been 
deducted  and  retained  in  the  Accountant  Genera]*s  office  on  acooont 
of  Usher's  poundage.  By  a  further  order  of  the  6th  February  1838, 
the  receiver  was  directed  to  pay  to  Wise  the  sum  of  £905.  19s.  2d. 
being  the  certified  balance  in  his  hands  of  rents  received  out  of  the  said 
lands,  since  the  order  of  the  2l8t  June  1836,  on  account  and  in  part 
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diichafge  of  the  ram  then  remaining  dae  to  Wise  as  saoh  discharged 
porchaser,  for  interest  and  costs ;  and  it  was  thereby  referred  to  the 
Master  to  tax  his  pott  costs,  which  were  accordingly  taxed  to  the  sum  of 
£75.  1  Is.  lid.  The  lands  having  been  since  resold  under  the  decree,* 
and  the  purchaser  haying  gone  into  possession,  there  was  now  an 
application  on  behalf  of  Wise,  that  the  Accountant  General  should,  out 
of  the  stock  in  bank  to  the  credit  of  this  cause  (being  the  purchase- 
money  of  the  said  re-sold  lands),  transfer  to  him  so  much  of  the  stud 
stock  as  at  the  price  of  the  day  would  be  equivalent  to  the  sum  of 
£424.  ISi.  Sd.,  in  discharge  of  the  balance  of  his  interest  and  po$i  costs. 


1846. 

RoUt. 


JOHNSON 

V, 
RBARDON. 


Mr.  Jenkins,  for  the  application,  submitted,  that  the  only  question  res* 
ptcting  this  balance  was,  as  to  the  sum  of  £50  deducted  from  the 
amoont  paid  out  under  the  former  order  on  account  of  Usher*s  poundkige, 
for  which  Mr.  Wise  did  not  give  credit.  It  was  not  denied  that  the 
food  out  of  which  the  payment  was  made  was  properly  chargeable  with 
Usher's  poundage,f  but  the  loss  by  such  charge  is  not  to  fall  upon 
the  purchaser,  and  must  l>e  borne  by  the  funds  in  the  cause :  Kirwan  v. 
Bloke  (a) ;  Hill  v.  Shrwan  (b) ;  M'Cann  v.  aFarreU  (c). 

Mr.  Herrieky  for  the  pUntiff,  resisted  the  application  as  to  the  £50, 
and  said  that  there  could  be  no  question  that  the  Usher's  poundage  had 
b€«n  properly  deducted,  and  was  established  by  statute,  for  the  general 
benefit  and  protection  of  parties  coming  into  the  Court  of  Chancery ;  and 
that  there  was  no  reason  why  a  party  coming  in  to  make  an  advantage- 
ous purchase  under  a  decree  should  avoid  the  proper  charge  of  an  in- 
stitation  of  which  he  had  the  same  advantage  as  any  other  suitor.  But 
at  all  events,  that  even  if  he  had  been  entitled  to  the  amount  of  his 
interest  and  costs  out  of  the  fund,  free  of  Usher's  poundage,  he  should 
have  guarded  his  application  for  the  order  of  the  21st  June  18S6  ac- 
cordingly, but  having  omitted  doing  so,  he  ought  not  now  be  allowed 
credit  for  the  deduction. 

Master  of  thb  Rolls. 

It  is  a  settled  rule  that  where  the  title  fails,  and  the  purchaser  is  con« 
seqaently  discharged,  he  is  to  be  paid  the  full  amount  of  his  purchase- 
money  with  interest  and  costs.  The  reasons  of  that  rule  are  obvious. 
I  Uierefore  think,  that  where  such  interest  and  costs  are  to  be  paid  out 
of  a  fund  chargeable  with  Usher's  poundage,  the  loss  by  the  deduction 


(a)  1  Hog.  158.  (b)  1  Hog.  175. 

(c)  1  Hog.  137. 
*  See  the  case  antCy  toI.  2,  p.  133. 
t  See  23  &  34  G.  3,  c.  33,  and  Smith't  BuleSj  p.  103. 
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most  he  borne  bjr  the  fopds  in  the  eiMife,  and  doI  by  (he  difchnigad  pur- 
chaser ;  and  I  am  alto  of  opinion,  that  the  proper  time  to  aeelGeredit 
for  dednctions  for  Usher's  poundage  from  soma  preriomly  ofdered 
to  soch  pnrehaser  in  part  payment  of  his  intereat  and  oosts,  it  when  he 
comes,  as  in  the  present  ease,  for  payment  of  the  balanee  of  hia  demand. 
Therefore, 


Let  the  Acoonntant  General  transfer  ont  of  the  stock  in  bank  to 
.    the  credit  of  this  cause,  to  Mr.  Wise  or  his  attorney,  &&,  so 
mneh  thereof  as  will,  at  the  price  of  the  day,  with  the  approba- 
tion of  the  Master,  be  equivalent  to  the  sum  of  £424.  12s.  Sd., 
together  with  the  costs  of  thb  motion. 


SARAH  CHAPMAN,        .    .    .    PetiHoHet. 
JOHN  KILLIGREW  DUNBAR,  Respondent 

Nov.  11,  18. 

A  receiver  will  ^^^  petition  in  this  matter  stated,  that  on  the  15th  of  July  1828, 

!d^^/^?&  6  ^^  respondent  John  Killigrew  Dunbar,  then  of  Grarrison^  in  the  county 

w.i,  0.65,  on  Fermanagh^  passed  his  bond  and  warrant  of  attorney  for  confessing 

of\  judinDent  j^^^Sn^^ent  thereou,  signed  **  John  K.  Dunbar,"  to  the  petitioner,  in  the 

creditor,  oyer  penal  sum  of  £229.  4s.y  to  secure  to  her  the  payment  of  £114. 12s.  with 

racb  creditor  ^%<^  interest;  that  in  or  as  of  Trinity  Term  1828,  judgment  upon  the 

could  not  iwTe  bond  was  entered  against  the  respondent  by  the  name  and  deacripdoa 

extended  upon  . 

an  eiegU,  as     of ''  John  Donbar,  of  Garrison,  in  the  county  of  Fermanngh,  Esq.,"  and 

jndffment^V      ^^'^^  ^^^^®  ^^'^  "^^  ^"®  "P^°  ^^  ^®  ^^""^  ^^  ^^^^'  ^^  ^*  ^^^  '^^  ^^^ 

tacfaed  only  all  just  credits,  &C.  The  petition  further  stated,  that  at  the  time  of  the 
orredem^tio^  rendition  of  the  judgment,  the  respondent  was,  and  until  the  year  1832 
™Jf^.^®^^^*    continued  to  be  seized  in  fee-simple  of  certain  lands  therein  partica- 

table  title  to  re-  ,  , 

lief  is  c'ear.  larly  mentioned  and  situate  in  the  county  of  Fermanagh ;  and  that  in 
I^^l^T'^      the  year  1832,   he  sold  all  bis  esUte  in  the  said  lands  to  General 

receiver  was  *  ' 

refused  over  the    Mervyn  Archdall  since  deceased,  who  by  his  will  de?ised  them  to 

trustees  upon  certain  trusts ;  and  amongst  others,  to  permit  Colonel 
William  Archdall  to  take  the  rents  issues  and  profits  thereof  during 
his  life,  and  that  the  said  Colonel  William  Archdall,  as  such  derisee,  was 


possession  of  a 
pnrehaser  of 
the  cqoitr  of 
redempiion  for 
valuable  consi- 
deration,where 
it  appeared 


fall  name  being 


that  the  judgment  in  question,  having  been  entered  as  against  J.  B.,  his  fa 
J.  K.  D.,  was  not  discovered  bj  negative  searches  made  on  behalf  of  die  purchaser  for 
judgments  against  J.  K.  D.,  and  there  being  contradictory  affidavits  as  to  the  fact  of 
the  purchase  having  been  made  with  notice  of  the  judgment,  it  also  appearing  that  the 
legal  estate  outstanding  in  the  prior  mortgage  had  been  asrigDed  to  a  tnistee  for  the  pur* 
chaser  of  the  equity  of  redemption. 
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noir  IB  pom9u<Hi  of  the  i«d  lands ;— -that  after  die  taid  pnrehaa^  the 
petitioner  had  made  sereral  onavailing  applicatione  to  General  Arohdall, 
led  nnce  his  death  to  Colonel  William  Arohdall,  for  payment  of  the 
sum  doe  on  foot  of  the  jodgment.  The  petition  therefore  prayed  a  re- 
ceirer  over  the  said  lands  or  a  competent  part  thereof,  for  payment  of 
tlie  said  jodgment  debt  and  costs. 

After  the  Lord  Chancellors  fiat  had  been  obtained  npon  the  fore* 
going  petition,  a  rnle  nisi,  bearing  date  the  2Gth  of  May  1840,  was 
girea  as  of  coorse  in  the  office,*  for  the  appointment  of  a  receirer  por* 
Boant  to  the  prayer  of  the  petition ;  bot  by  some  mistake  it  was  not 
directed  to  be  serred  open  any  one  except  the  respondent,  who  being 
ODt  of  the  kingdom  to  avoid  serTice  of  process  the  senrice  was  sobsti- 
tatedy  and  no  cause  haying  been  shewn  i^nst  the  order  it  was  after* 
wards,  on  the  24th  of  Jnne  1810,  made  absolnte  as  of  eoorse;  and  it 
WIS  referred  to  one  of  the  Masters  to  approve  of  a  proper  penen  to  bo 
rsea?er,  and  to  ascertain  a  competent  part  of  the  lands  o? er  whieli  sneh 
rscrirer  shonld  be  appointed,  and,  tn  otue  pf  IJie  fvpomimt  or  mm  one 
Oh  hu  bekaffso  denring  Up  to  take  an  account  of  the  sum  dne  to  the 
petitioner  on  foot  of  the  jodgraeoL  The  Master  made  his  report 
Qoder  this  order  on  the  26th  September  1840,  approving  of  a  proper 
person  as  reoeiTer — ascertaining  a  ooflBpetent  portion  of  the  lands  ever 
which  soeh  receiver  should  be  appointed,— *and  farther  finding  that  ha 
iisd  not  taken  any  account  of  the  sum  doe  to  the  petitioner,  as  no 
desirs  was  expressed  by  the  respondent,  or  any  one  on  his  behalf,  that 
soch  account  should  be  taken. 

No  notice  was  given  of  any  of  the  foregoing  proceedings  to  Colond 
William  Archdall  or  to  the  trustees  of  General  Archdall's  will,  but 
their  solicitor  having,  as  it  was  alleged,  accidentally  seen  a  copy  of  the 
draft  report  in  the  Master's  Office,  communicated  with  his  clients,  and 
shortly  afterwards  served  a  notice  on  their  behalf  on  the  solicitor  for 
the  petitioner,  calling  upon  him  to  vacate  all  the  proceedings  taken  in 
the  matter,  upon  the  ground  of  surprise  and  want  of  notice  to  Colonel 
William  Archdall  or  to  the  trustees  of  the  will  of  General  Archdall, 
who  were  the  only  persons  interested  in  resisting  them.  The  peti* 
tioner's  solicitor,  in  answer,  insisted  upon  the  regularity  of  the  proceed- 
ings ind  refused  to  vacate  them.  Whereupon,  a  petition  was  presented, 
on  behalf  of  the  trustees  and  devisees  of  General  Archdall,  praying  that 
the  absolute  order  for  the  appointment  of  a  receiver  and  the  subsequent 
proeesdings  might  be  set  aside^  and  that  they  might  be  at  Uberty  to 
shew  cause  against  the  conditional  order.  The  matter  now  came 
before  the  Court  on  notice  of  motion  upon  this  latter  petition,  and  upon 
a  cross  notice  on  behalf  of  the  petitioner  Sarah  Chapman  of  an  applica- 
tioa  that  the  Master's  report  might  be  confirmed. 


*  According  to  the  practice  of  this  Court 
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In  lappati  of  the  applicition  to  oonfinn  the  BAastei^e  report,  Hisi 
Chapman  the  petitioner,  and  Mrs.  Dnnbar  the  respondent's  wife,  made 
affidarits,  from  which  it  clearly  appeared  that  the  sum  claimed  by  the 
petitioner  was  fiiirly  dn%  to  her  on  foot  of  the  judgment ;  the  certificate 
of  the  entry  of  which  in  Trinity  Term  1828,  was  produced  to  the 
Court  The  affidavits  of  Miss  Chapman  and  Mrs.  Dnnbar  further 
charged,  that  at  the  time  of  the  purchase  and  before  payment  of  the 
purdiase-money,  both  the  solicitor  for  the  render  and  the  solicitor  for 
the  purchaser  concerned  in  the  transaction,  had  actual  notice  of  this 
judgment,  and  a  variety  of  circumstances  were  set  forth,  from  which  it 
weold  appear  that  the  solicitors  concerned  must  have  had  such  notice. 

On  the  part  of  the  trustees  and  devisees  of  General  Archdall,  it 
appeared  that  before  the  sale  there  were  the  usual  negative  searches  for 
judgments  against  the  vendor  **  John  KUligrew  Dnnbar,"  and  that  the 
judgment  in  question  was  not  discovered  by  those  searches ;— -that  sll 
the  debts  and  encumbrances  aSecdng  the  estate  and  appearing  upon  the 
searches  were  paid  off  out  of  the  purchase-money,  vis.,  £17,000,  and  a 
eonnderable  balance  paid  over  to  the  vendor.  The  present  solidtor 
for  the  trustees  of  €reneral  Archdall*s  will,  who  had  been  the  General's 
law  agent  and  transacted  the  purchase  for  him,  positively  stated,  by 
affidavit,  that  neither  he  nor  General  Archdall  had  any  notice  or  iotima- 
tion  of  the  petitioner's  judgment  for  some  months  after  the  balanoe  of 
the  purchase-money  had  been  paid  over  to  Dunbar,  and  the  General 
had  gone  into  possession  of  the  estate.  It  further  appeared*  that  in  the 
year  1765,  George  Dnnbar  the  respondent's  father,  under  whom  he 
derived  as  heir-at-law,  in  consideration  of  £1000  mortgaged  the  lands 
in  fee,  and  that  this  mortgage  afterwards  became  vested  in  one  Blackall, 
to  whom,  in  the  year  1824,  the  respondent  mortgaged  the  equity  of 
redemption  for  £8000 ; — that  in  pursuance  of  the  agreement  between 
the  respondent  and  Creneral  Archdall,  the  sums  due  upon  those  mort- 
gages respectively  were  advanced  by  General  Archdall  to  BladcaU  oat 
of  thepuroliase-money,  and  that  the  mor^^ages  were  thereupon  assigned 
to  a  trustee  for  General  Archdall,  in  order  to  protect  his  purchase  from 
the  respondent  against  undiscovered  encumbrances  of  later  date ;  and 
that  the  legal  estate  outstanding  in  mortgage  long  prior  to  the  peti- 
tioner's judgment  was  still  subsisting  and  vested  in  the  said  trustee. 


*  The  fact  of  the  oatstanding  legal  estate  prior  to  the  jadgment,  came  by  larprise 
upon  the  petitioner's  Counsel,  as,  when  the  case  was  first  mentioned,  it  did  not  appear 
upon  aaj  of  the  documents  before  the  Court ;  but  when  it  was  stated  by  Counsel,  the 
Master  of  the  BolU  allowed  the  case  to  stand  over  for  an  affidavit  upon  the  subject; 
which  was  accordingly  made,  and,  widi  the  deeds,  famished  to  his  Honor  without 
further  discussion^— When  the  mortgagor  is  in  possession,  this  Court,  it  seems,  will 
appoint  a  recelTcr,  under  the  Judgmmt  Act,  oTcr  an  equity  of  redemption :  Smiih  t. 
Egan,  5  Law  Bee.  N.  S.  247 ;  but  as  to  a  ease  like  the  present,  see  1  SamL  «i  Uteiaid 
Tritfto,  875  (4th  ed.)  ;  HwU  ▼.  Cokt^  Com.  B.  83 ;  L^tier  ▼.  JDoOtmdf  8  Bro.  C.  C.  478. 
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Mr.  Blaig,  Q.  C.,  and  Mr.  hkhM  Btakny  for  Sarah  Chapman. 

Mr.  UUom,  Q.  C,  and  Mr.  WiOkm  Brooki^  Q.  C,  for  the  tmsteea 
and  deWaees  of  General  ArchdalL 

Master  of  thb  Rolls. 

This  is  a  jadgment  creditor's  petition,  under  the  5  ft  6  FF.  4,  o.  56» 
for  a  receiver  orer  certain  landsy  of  which  the  respondent  is  alleged  to 
have  been  seised  in  fee  at  the  time  of  the  rendition  of  the  judgment. 
The  petition  states,  that  in  Jtdy  1828,  the  respondent  John  Killigrew 
Dnnbar,  then  of  Garrison,  in  the  county  of  Fermansf  by  passed  his  bend 
and  warrant  for  confessing  judgment  thereon  |Q  (lie  petitioner,  signed 
'<  John  K,  Dunbar,'*  and  that  the  judgment  iP  question  was  entered  on 
that  bond  as  agmnst  ^  John  Dunbar,  of  Garrison,  in  the  county  of  Fer- 
managh, Esquire,"  as  of  Trinity  Term,  ISSa  It  is  further  stated  in 
the  affidavits  made  to  support  the  petitioner's  present  application,  that 
npon  the  sale  of  the  respondent's  estate  to  General  Archdall  in  the  year 
1832,  and  before  the  purchase  was  concluded  or  the  purchase-money  pmd, 
Mr.  M'Gnire,  who  conducted  the  sale  as  the  agent  and  solicitor  for  the 
respondent,  and  Mr.  CoUum,  who  was  the  agent  and  solidtor  for 
General  Archdall,  in  the  transaction  of  the  purchase,  l^ad  full  notice 
of  the  petitioner's  judgment.  But  upon  the  other  hand,  Mr.  Collum 
appears  upon  this  motion,  and,  admitting  that  he  was  the  solicitor 
through  whose  agency  the  purchase  was  made  by  General  Archdall, 
positively  denies  that  either  he  or  General  Archdall  had  any  notice  of 
the  petitioner's  judgment  until  some  months  after  the  purchase  had  been 
coDclnded,  and  the  whole  of  the  purchase-money  had  been  paid.  Re 
farther  states,  that  there  were  negative  searches  for  judgments  against 
the  vendor  John  Killigrew  Dunbar,  upon  which  this  judgment  did  not 
appear ; — that  after  applying  the  purchase-money  in  payment  of  all  the 
discovered  debts,  a  considerable  baUnce,  far  exceeding  the  amount  of  the 
petitioner's  demands,  was  paid  over  to  Dunbar:  and  by  a  supplemental 
aiSdavit,  Mr.  Collum  now  adds,  that  the  legal  estate  in  the  lands  was 
ootstandiog  in  mortgage  long  prior  to  the  date  of  the  petitioner's  Judg- 
ment, and  that  a  conveyance  was  taken  from  the  mortgagee  to  a 
trustee  for  General  Archdall,  as  a  protection  against  latent  encum- 
brances. 

It  does  not  appear,  from  any  docnment  now  before  me,  that  the  peti- 
tioner's judgment  was  at  any  time  docketted.* 

I  think  it  is  clear,  from  the  affidavits  in  this  case,  that  the  respondent 


*  Tbe  fact  of  the  Jadgment  being  docketted  or  aDdoeketted,  though  auatonl  rab- 
jeci  of  remark,  coold  not,  it  would  seem,  make  any  difference  in  this  case.  There  oan 
be  little  donbt,  that  the  purchaser  would  be  liable  to  the  judgment,  though  undoeketted, 
if  he  had  oetoof  notice  of  it  when  he  made  the  purchase :  Le  Ntoi  v.  LeNeve^  3  Atk.  646  j 


soe 


CASES  IN  EQUITY. 


wBt»  at  the  tine  of  the  nle  of  hig  estate  to  <3eii«ral  ArohdaD,  fiitrly 
indebted  to  the  pedtiooer  under  this  judgment,  and  that  her  present  de- 
Biand  on  foot  of  it  is  fairlj  due  to  her.  Bot  the  persons  who  now  repre- 
sent Oeneral  Archdall  insist,  and,  I  think,  propeiij  insist,  that  as  the 
legal  estate  in  the  outstanding  mortgage  prior  to  the  petitioner's  judg- 
ment is  now  Tested  in  their  trustee,  and  as  they  are  (aecording  to  their 
statement)  purchasers  for  fbll  Taloe  of  the  respondent's  equity  of 
redemption  without  notice  of  the  petitioner's  demand,  it  would  be  un- 
reasonable to  put  them  to  file  a  bill  to  get  rid  of  this  judgment,  and 
they  are  entiiied  to  rely  upon  the  prior  leg;al  estate,  and  their  equity  aa 
purchasers,  without  notice,  as  a  defence  agunst  a  summary  proceeding 
of  this  kind  by  the  petitioner  for  the  appointment  of  a  reeeirer 
orer  their  possession.  I  yield  to  that  argument  the  more  willingly 
upon  the  present  oecasion,  and  suffer  my  judgment  to  be  governed  by 
the  consideration  of  strict  legal  rights,  because  it  appears  in  this  csm 
that  a  loss  must  be  sntained  by  either  of  two  innoeent  parties ;  as, 
vpon  the  one  hand,  there  can  be  litde  doubt  that  Miss  Chapman's  de- 
mand is  fairly  due,  and  that  unless  recoverable  out  of  this  estate  it  will 
be  lest ;  and  upon  the  other,  it  would  certainly  be  very  hard  if  General 
Archdall,  or  those  representing  him,  after  having  made  their  purchase 
with  due  caution,  and  discharged  all  the  encumbrances  affecting  the 
estate;,  so  far  as  they  were  discoverable  by  ordinary  diligence,  or  the 
pwehaser  knew  of  them,  and  afterwards  paid  the  balance  of  the  por- 
ihaee  MSney,  mnotmtingto  a  eonsiderable  sum,  to  the  vendor,  should 
flow  be  compdled  to  pay  the  debt  doe  to  the  petitioner— 4n  fac^  to  pay 
that  sum  twice. 

i  will  therefore  refuse  this  8p{4icatioa  for  the  appointment  of  a 
receiver,  and  leave  the  petitioner,  in  case  she  shall  be  so  advised,  to 
institute  a  suit  for  the  purpose  of  having  her  judgment  declared  a  charge 
upon  this  estate;  and  I  have  the  less  difficulty  in  doing  so,  because,  if 
Aefiusts  stated  in  the  petition  and  affidavits  be  substantiated,  there  can- 
not be  the  slightest  doubt  that  this  judgment  debt  will  and  must  be  pud 
by  the  trustees  of  General  Archdall.  Even  if  a  portion  of  the  petition- 
er's present  ease  be  established,  it  will  be  impossible  for  them  to  get 


Davis  T.Straihmoref  lOVes.  419;  TunstaUY.  Tmppei,3  Sim.  S86;  notice  to  his 
wlicilor  would  be  actual  notice  to  himaelf :  Doe  ▼.  AUmp^  5  6.  &  Aid.  143 ;  WyaU  t. 
Banoelly  19  Vee.  436  ;  Tiauialiy.  TrappeSf  3  Sim.  886;  and  the  notice  to  the  eolicitor 
need  not  have  been  in  the  same  transaction :  Hinrgreatfes  t.  Beikwellj  5  Jann.  CosTeyg. 
(8ided.)489;  IfiMfi  v.  flomiaofi,  1  Ir. £q.  Bep.  46.  On  the  other  hand,  itisdear 
that  the  dooketting  of  the  judgment,  would  not  jmt  «e  operate  as  notice;  and  that  tiie 
prior  l^gal  estate  would  be  a  complete  protection  to  a  purchaser  of  the  equitj  of  redemp- 
tion /ifr  mduaUe  and  adefuate  cmmeferafMii,  against  a  Judgment  of  which  he  bad  not 
noti«e:  WiOottgMif  w.  Wmtmgl^^  1  D.  &  £•  76S;  TmMaU  t.  2Vvyipm.  See  the 
snljeet  veiy  fully  discussed,  1  Pow.  Uorig,  o.  10,  m  watk^  pp.  876,  307;  5  Jam. 
Cmoenf.  (8rd  ed.)  pp.  39, 44,  ei  sey. 
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rid  of  it.  On  the  other  hand.  If  the  ease  made  by  Mr.  CoUnm's  affl- 
divit  be  tnstained,  it  wonld>  perhaps,  have  the  effect  npw  contended  for 
bf  those  deriving  under  General  ArchdalL  Bat  I  do  not  now  decide 
any  thing  with  respect  to  that ;  all  I  decide  upon  this  motion  is,  that  this 
is  not  a  case  for  the  appointment  of  a  receiver  on  a  summary  application 
of  this  kind  ;  and  I  do  so  expressly,  without  prejudice  to  any  proceed- 
ings this  lady  may  be  advised  to  take  for  payment  of  her  demand. 


184a 

RolU. 


CHAPMAN 

V. 
DDNBAR. 


Order  :— .Discharge  the  order  of  the  24th  of^June  16409  for  the 
appointment  of  a  receiver  over  the  lands  in  the  petition,  and  in 
the  report  of  the  26th  of  September  last,  made  in  pursuance 
thereof;  and  allow  the  cause  shewn  against  the  conditional 
order  of  the  26th  of  May  last,  without  prejudice,  however, 
to  such  other  proceedings,  either  at  Law  or  in  Equity,  as 
the  petitioner  Sarah  Chapman  may  be  advised  to  take  for 
recovery  of  the  sum  due  on  the  judgment  in  her  petition  men- 
tioned to  have  been  obtained  against  the  respondent  John 
Killigrew  Dunbar ;  and  let  the  parties  abide  their  own  costs 
of  the  proceedings  in  this  matter,  unless  the  petitioner  Sarah 
Chapman  shall  establish  in  some  other  proceeding  her  right  to 
levy  the  amount  of  the  sum  due  on  the  said  judgment,  out  of 
the  estates  which  formerly  belonged  to  the  respondent  in  this 
matter,  and  which  were  purchased  by  the  late  General  Mervyn 
Archdall  from  him ;  in  which  case,  she  is  to  have,  in  addition 
to  the  sum  due  on  said  judgment,  the  costs  incurred  by  her  in 
proceeding  in  this  matter. 


CREED  r.  CREED. 


Noo.  27. 


Mr.  Serjbant  Greene,  with  whom  was  Mr.  Blackbume^  Q.  C,  moved,  where  laDds 

M  behalf  of  Richard  Wilson,  late  tenant  of  the  lands  of  Meadough  in  ^^^  nD<^«r  the 

the  coanty  of  Limerick,  sold  under  the  decree  in  this  cause,  that  George  yean  pending 

Gobbins  the  purchaser,  should  pay  to  the  said  Wilson  the  sum  of  £245,  ^f^c&u^e,  are 

t  .        ,  .      ,        ,         ^  ,  w>W  under  the 

wiog  the  ascertained  value  of  twenty  acres  of  oats  sown  by  Wilson   decree  and  the 
wbile  tenant  under  the  Court,  and  growing  on  the  lands  when  Gnbbins   ^^^^^^ 

fore  Uie  expi- 
ration of  the 
term,  the  purchaser  haying  notice  of  the  tenancy  at  the  time  of  the  sale,  and  going  into 
poasession,  is  not  entitled  to  the  crops  sown  hy  the  late  tenant  and  growing  on  the  lands ; 
tiie  late  tenant  is  entitled  to  emblements,  and  his  right  is  not  affected  by  the  custom  of 
country  as  to  the  outgoing  tenant's  right  after  the  expiration  of  his  lease.* 

SnuMf,  if,  in  such  case,  the  purchaser  insists  upon  retaining  the  crops,  the  Court  will 
direct  a  reference  at  his  expense  as  to  the  value  oi  the  crop  and  the  damage  sustained  by 
the  late  tenant  in  relation  thereto. 

2  E     + 
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aft  such  purchaser  obtained  possession  thereof  onder  the  injnnctioaissoed 
for  that  purpose ;  or,  for  a  reference  as  to  the  raioe  of  the  said  cropfli 
and  the  damage  sustained  by  Wilson  in  relation  thereto. 

It  appeared,  that,  in  the  year  1836,  the  lands  in  question  were  let 
under  the  C!ourt  to  one  Edward  M.  Creed,  for  seren  years  pending 
the  cause,  at  the  rent  of  £2.  15s.  per  acre ;  but  on  condition,  subject  to 
penalties,  that  no  part  of  the  said  lands  should  be  broken  up  or  nsed  in 
tillage  during  the  term,  and  that  such  of  them  as  were  then  broken  np 
shoold  be  laid  doif  n.     Creed,  being  closely  connected  with  the  parties 
in  the  cause,  was  permitted  to  go  into  and  continue  in  possession  with- 
out taking  out  a  lease,  or  giving  the  usual  security ;  and  while  be 
continued  tenant,  he  tilled  the  lands  notwithstanding  the  conditions 
imposed  upon  him,  and  sublet  parts  of  them  to  several  persons,  and 
amongst  others  to  Mr.  Gubbins,  subsequently  the  purchaser  under  the 
decree.     In  September  1838,  the  rent  being  then  heavily  in  arrear, 
the  receiver  distrained  upon  the  lands,  and  the  principal  distress  was 
on  the  farm  sublet  to  Gubbins,  on  which  there  was  a  valuable  stock 
of  homed  cattle.     The  receiver,  being  a  firtend  of  the  parties,  and 
anxious  if  possible  to  avoid  extremities,  suggested  and  was  party  to  an 
arrangement  between  Creed,  the  then  tenant  under  the  Court,  and 
Wilson,  the  present  applicant,  whereby  it  was  agreed  thai  Creed  should 
assign  to  Wilson,  who  should  stand  in  his  stead  as  tenant  under  the 
Conrt,  and  hold  the  lands  during  the  continuance  of  the  term,  giving 
due  notice  to  the  undertenants ;  hut  upon  the  terms  that  there  shoidd  be 
a  formal  sale  of  the  distress,  at  which  each  of  the  undertenants  should 
be  at  liberty  to  buy  in  their  several  shares  of  the  stoisk  for  the  soms 
due  from  them  respectively  for  rent  under  their  contracts  with  Creed ; 
and  that  Wilson  should  forthwith  pay  the  difference  between  the  sum  so 
to  be  collected  and  the  amount  of  the  arrears  of  rent  doe  from  the 
tenant  under  the  Court — the  difference  being  the  sum  of  £91.  Ts.  6d. — 
and  be  responsible  for  the  half  year's  rent  to  be  due  in  November  then 
next,  and  the  future  accruing  gales  during  the  tenancy.    That  arrange- 
ment was  accordingly  carried  into  effect ;    Wilson  thereby  became  te- 
nant in  Greed's  stead,  and  continued  to  till  the  lands  jast  as  Creed  had 
done,  and  in  the  Spring  of  1840,  broke  up  twenty  acres  of  pasture  and 
sowed  them  with  oats. 

It  appeared  that  Gubbins  continued  to  hold  the  form  sublet  to  him 
for  a  year  after  this  arrangement  and  paid  his  rent  to  Wilson  accord- 
ingly ;  and  it  forther  appeared  that  the  rent  reserved  upon  the  original 
letting  under  the  Court  was  punctually  paid  by  Wilson  to  the  receiver 
up  to  and  for  the  Ist  of  May  1840. 

On  the  8th  of  May  1840,  the  lands  were  advertised  to  be  sold  under 
the  decree,  and  accordingly  were  sold  on  the  6th  of  June  following  to 
Gubbins ;  and  the  title  having  been  approved,  the  conveyance  to  him 
was  executed  on  the  25th  of  the  same  month,  and  on  the  25th  of  Jnly 
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1840  he  Msned  hb  Injanclioa  and  was  pat  iato  posfieBsion  of  the  entire 
of  the  lands  by  the  8heri£F  of  the  coonty  Limerick.  Thereupon, 
a  controTeray  arose  between  him  and  Wilson  respeeting  the  twenty 
acrss  of  oats  then  growing  npon  the  lands ;  eaeh  insisted  that  they 
were  his ;  bat  Gnbbtns  offered  Wilson  the  ^ue  of  the  labour  and  seed 
he  had  expended  upon  them.  That  offer  having  been  decUned»  as 
Uie  harvest  time  drew  near,  the  parties  by  consent  named  two  persons 
to  value  the  crop  without  prejudice  to  the  rights  of  either ;  and  in  order 
to  prevent  the  serioos  coniiot  and  iweach  of  the  peace  likely  to  ensue 
if  each  party  insisted  upon  sending  his  reapers  to  take  the  crop»  it  was 
forther  agreed  that  the  crop  should  be  saved  and  taken  by  Gnbbios,  in 
like  manner  without  prejudice  to  the  rights  of  either  party,  and  that  a 
case  to  be  approved  by  both  parties  should  be  prepared  for  the  opinioo 
of  Mr.  Seijeant  Greene,  which  should  be  conclusive.  The  crop  was 
acoordiogly  valued  at  £245,  and  it  was  saved  and  taken  by  Gubbins, 
but  as  there  was  considerable  delay  about  the  preparation  of  the  case, 
and  neither  party  seemed  likely  to  approve  of  the  other's  version  of  it, 
Wilson  now  made  his  present  application  to  the  Court. 

It  did  not  appear  that  any  objection  had  been  raised  by  the  receiver 
in  the  cause,  or  any  other  person,  to  the  course  of  husbandry  pursued 
by  Wilson ;  and  he  now  positively  stated  by  affidavit,  that  when  he 
nodertook  to  stand  in  Creed's  place  as  tenant  under  the  Court,  he 
was  not  apprised,  and  never  knew  until  lately,  that  the  tenancy  was 
created  subject  to  any  conditions  against  tillage,  and  that  he  could  not 
ha?e  been  induced  to  accept  the  tenancy  upon  such  conditions,  and 
subject  to  Creed's  liabilities  for  the  rent  due.  He  further  stated,  that 
wlien  he  took  npon  him  Creed's  liabilities  for  the  rent,  and  entered 
upon  the  tenancy,  he  had  no  idea  that  it  was  to  be  determined  so  soon  ; 
and  that  even  giving  credit  for  the  £245,  the  value  of  the  oat  crop,  he 
he  had  lost  largely  by  the  transaction. 

Upon  this  state  of  facts,  it  was  insisted,  on  Wilson's  behalf,  that  he 
should  be  considered  as  having  been  the  tenant  under  the  Court ;— that 
nnder  the  eircumstances,  he  was  in  no  wise  to  blame  for  having  tilled 
the  land ;  but  that  even  if  there  had  been  a  lease  in  the  case,  and  an 
express  covenant  against  tillage,  for  the  breach  of  which  an  action 
might  be  maintained,  still  that  could  not  deprive  the  tenant  of  his 
right  of  emblements,  where  his  tenancy  bad  been  abmptly  determined 
by  the  act  of  the  Court :  BorasUm  v.  Green  (a).  Had  the  term  expired, 
the  tenant  would  be  entitled  to  the  away-going  crop,  according  to  the 
cQBtom  of  the  country :  Holding  v.  PigoU{b), 


1841. 


(a)  16  East,  71. 

(b)  7  Bing.  460 ;  S.  C.  6  M.  &  P.  427.    See  the  eases  collected,  in  4  Jarm. 

Cmtfeyg*  (3d  ed.)  pp.  511,  613. 
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RolU. 

CRBED 

V, 
CREED. 


Mr.  Henny  Q.  C.^  and  Mr.  Jenhinif  for  Gabbins,  tnbmitted  that  tbe 
daaling^  between  Creed  and  Wilton,  without  the  sanction  or  knowledge 
of  the  Conrt,  could  not  give  the  latter  any  title  as  tenant ;  and  that  st 
best,  his  title  ooold  be  only  as  Creed's  assignee,  subject  to  the  special 
covenant  against  tillage.  That  the  breaking  up  twenty  acres  of  pasture 
land  was  a  tortuous  act,  of  which  the  Court  ought  not  to  gire  the 
offending  party  any  benefit,  and  that  the  value  of  the  oat  crop  would 
not  compensate  the  purchaser  for  the  injury  thereby  done  to  the  pro- 
perty. That  under  the  circumstances,  the  purchasers  offer,  of  the 
value  of  the  seed  and  labour  expended,  was  libend,  and  that  at  any 
rate,  Wilson  could  not  be  entitled  to  the  whole  crop,  as,  according  to 
the  custom  of  the  county  of  Limerick,  the  outgoing  tenant  is  entitled 
only  to  one-half  of  the  away-going  crop. 


Master  of  the  Rolls. 

1  have  not  the  least  doubt  as  to  this  case,  nor  as  to  the  proper  order 
to  be  made  in  it. 

It  is  not  necessary,  on  this  motion,  that  I  should  consider  what  the  con- 
sequences  may  have  been,  if  the  parties  whose  rights  were  prejudiced 
by  breach  of  the  conditions  of  the  letting  under  the  Court,  had  thought 
proper  to  make  an  application  upon  the  subject  in  reasonable  time ;  nor 
that  I  should  now  enter  into  the  merits  or  demerits  of  the  transaction 
between  Creed  and  Wilson  :  for  whatever  reason  others  may  have  had 
to  complain,  the  purchaser  has  none ;  and  I  cannot  help  thinking  that 
bis  objection  upon  such  grounds  comes  with  rather  an  ill  grace,  and 
for  the  purpose  of  propping  up  a  very  inequitable  case.  Mr.  Wilson 
positively  states  in  his  afiidavit,  that  when  he  was  induced  to  advance 
his  money  for  the  rent  due  from  Creed,  and  to  take  Creed  s  place  as 
tenant  under  the  Court,  he  was  not  apprised  of  tbe  conditions  agunst 
tillage,  and  never  heard  of  them  until  lately.  The  assignment  from 
Creed  to  Wilson  was  with  the  privity  and  consent  of  the  receiver  in 
the  cause,  and  under  circumstances  which  raise  a  strong  equity  in 
Wilson's  favour.  Thenceforth,  he  was  recognised  and  treated  by  the 
receiver  as  the  tenant,  and  regularly  paid  the  rent  reserved  by  the 
Court  up  to  the  1st  of  last  May;  I  am,  therefore,  clearly  of  opinion 
that  his  title  as  tenant  cannot  be  disputed  upon  this  motion* 

In  the  month  of  June  last,  the  lands  were  sold  under  the  decree  to 
Mr.  Gubbins;  and  it  appears  that  he  was  not  only  fully  aware  of 
their  existing  condition,  and  of  Wilson's  tenancy,  at  the  time  of 
the  sale— that  in  the  preceding  months  of  January  and  February, 
Wilson  had  sown  the  twenty  acres  of  oats^but  that  the  lands  having 
been  in  the  immediate  neighbourhood  of  Mr.  Gubbins'  residence,  he  pro- 
bably was  an  observer  of  every  change  of  their  condition,  from  the  com- 
mencement of  the  tenancy  under  the  Court,  and,  from  the  first,  had 
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fall  koowledge  of  the  asglgnment  from  Creed  to  Wilson,  afld  perhaps,  1840. 
under  the  oircnmstances,  was  the  person  who  was  most  interested  in  ^  JQ^> 
and  benefited  by  it.  Within  a  month  after  the  sale,  the  title  was  inves* 
tigated  and  approved,  and  the  conveyance  to  the  pnrchaser  was  eze- 
cnted.  While  I  give  its  doe  praise  to  the  despatch  with  which  the 
matter  was  condnded^  and  recommend  it  as  an  example  worthy  of  imi- 
tation in  other  cases,  I  most  regret  that  I  cannot  equally  recommend  the 
motire  which  appears  to  have  produced  it  in  the  present  instance ;  as, 
in  the  events  that  have  happened,  I  cannot  avoid  perceiving  that  snch 
motive  was  the  hope  of  ousting  the  tenant  under  the  Court  of  his  right 
to  the  valuable  crop  of  oats  which  his  labour  and  cost  had  produced 
upon  the  lands,  by  suddenly  determining  the  tenancy,  and  going  into 
possession.  There  is  a  vulgar  notion,  that  a  purchaser  going  into  posses* 
Bion  by  injunction,  is  thereby  entitled  as  of  course  to  the  crops  then 
groiring  upon  the  lands.  I  cannot  imagine  in  what  it  originated; 
nothing  could  be  much  more  unjust,  or  repugnant  to  the  principles  of 
law.  Wherever  a  tenancy  is  abruptly  determined  by  the  landlord — as 
in  the  present  case,  where  the  Court  was  in  the  situation  of  landlord, 
and  by  perfection  of  the  sale  under  its  authority  within  the  term  condi-* 
tionally  given  to  the  tenant^  the  tenancy  was  determined — in  every 
tnch  case,  the  tenant  has  the  full  right  of  emblements,  unaffected  by 
particular  custom.  The  question  here  is  not  between  an  outgoing  and 
incoming  tenant,  but  between  an  outgoing  tenant  under  the  Court, 
and  a  purchaser  under  the  decree.  The  custom  of  the  place  or  county 
where  the  lands  are  situated,  applies  where  the  tenancy  has  determined 
by  expiration  of  the  terra,  and  the  tenant  should  not  otherwise  be  en* 
titled  to  emblements,  as  the  crop  was  sown  with  full  notice  of  the  time 
when  he  should  go  out  (a) ;  but  when  the  tenancy  is  determined,  not  by 
the  expiration  of  the  term  originally  given,  but  by  the  act  of  the  lessor, 
the  tenant  must  have  his  emblements  at  common  law. 

I  must  therefore  either  order  the  purchaser  to  pay  to  Mr.  Wilson  the 

'sum  of  £245,  being  the  value  of  the  oat  crop  ascertained  by  consent; 

or,  if  Mr.  Gubbins  desires  it,  I  will,  at  his  expense,  refer  it  to  the 

Master  to  inquire  as  to  the  value  of  the  crop,  and  the  injury  sustained 

by  Mr.  Wilson  in  relation  thereto. 

[Mr.  Jenkins  having,  on  behalf  of  the  pnrchaser,  chosen  the  order  to 
pay  the  money]  :— 

Ordered  :— That  the  said  George  Gubbins  pay  to  the  said 
Richard  Wilson,  the  former  tenant  under  the  Court,  the  sum 
of  £245,  being  the  value  of  the  crop  growing  on  the  lands  in 
the  notice  mentioned,  at  the  time  that  the  said  George  Gubbins 
went  into  possession  of  the  said  land^ ;  and  also  pay  to  the  said 
Richard  Wilson  the  sum  of  £18  for  the  costs  of  this  motion. 

(a)  Co.  Lit.  06.  a. 
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A  da^  in  •  Thb  bill  in  lUs  CMe  was  filed  on  the  Mi  of  July  I82S,  by  Pttriek 

I^!d]^r»-  ^^<^^^^  ^^  Margaret  bit  wife,  agaiml  Ibe  defendant  Tbomas  Sey- 

ecntor  by  a  Bioari  M  eseenter  of  bit  fibber  Tbomas  Seymoor,  wbo  bad  been  the 

tr^^^^cT^tor  ^3cecator  of  James  Lennon,  for  an  acoonnt  of  the  personal  estete  of 

of  the  testator  James  Lennon  whicb  came  to  the  hands  of  Thomas  Seymoor  his  ex- 

hifl^own^debt  ocutor,  Of  Without  his  wilfnl  defimlt  might  bare  been  received  by  him ; 

merelj,  direct-  hq  j  ^^  nn  aeoonnt  of  the  personal  estate  of  Thomas  Seymour  the  elder 

ing  the  exeou- 

tor  to  pay  out  which  had  come  to  the  liands  of  the  defendant  Tbomas  Seymonr,  the 
^e^  to^rf  I^Bt>ft  okiiming  to  be  entided  to  a  moiety  of  the  estate  of  Jamei 
does  not  give   Lennoo,  in  right  of  plaintiflF  Margaret  his  daughter. 
oylr  oQtetand-       "Tbe  defendant  in  his  answer  set  oat  the  specialty  debts  of  hie  testa- 
i^g^P«ci^tY      i^r^  ^  iiioy  appear  npon  the  Master's  last  report  hereinafter  referred  to. 
whose  ^ebts     The  decree  was  pronounced  on  the  27  th  of  February  1824,  referring  it 
h^  notU^^'    ^  ^^  Master  to  take  an  account  of  the  personal  estate  of  James  Len- 
Snch  a  decree   aon  deceased,  and  by  whom  receiyed,  and  of  his  debts,  legades,  and 
to  a  judgment  iuneral  and  testamentary  expenses ;  and  if  it  should  appear  that  any  part 
*^  ^^  *^^,     of  such  personal  estate  had  been  lost  by  the  wilful  default  of  his  ezecotor 
aoetdmiu.         Thomas  Seymour  the  elder,  then  the  Master  was  to  report  same  spe- 
cially :  and  if  the  Master  found  that  Thomas  Seymonr  the  elder  was 
indebted  on  account  of  snob  personal  estate  at  his  death,  then  he  wai  to 
take  an  acconnt  of  his  personal  estate.    The  Master  made  bis  report 
under  that  decree,  on  Ibe  28th  of  December  1881,  annexing  to  it  fifteen 
sohednlesi  ten  of  wbidh  related  to  the  estate  of  Lennon,  and  five  to  the 
estate  of  Thomas  Seymonr  bis  executor. 

The  ISth  sdiedule,  to  which  that  report  referred,  contmned  an  acoonnt 
of  Ae  outstanding  assets  of  Thomas  Seymonr  the  elder,  which  amounted 
to  £7238.  15s.  9d.,  and  the  Idtb  schedule  contained  an  account  of  the 
sums  due  to  the  defendant  Thomas  Seymour,  as  executor  of  his  fisther, 
for  disbursements  made  by  him  beyond  his  receipts.  The  suras  ex- 
pended by  him  were  stated  to  amount  to  £4886.  ISs.  l^d^  but  no  spe- 
cification was  given  of  the  manner  or  the  account  on  whicb  they  had 
been  expended,  and  his  receipts  were  stated  to  amount  to  £2686. 198.  Id., 
both  Irish  currency,  learing  a  balance  in  his  favour  of  £2030. 14«.  5d. 
present  currency.  Exceptions  were  taken  to  that  report,  both  by  the 
plaintifs  and  the  defendant,  which  it  is  unnecessary  to  state,  and  on 
the  3rd  of  February  1834,  further  inquiries  were  directed. 

The  Master  made  his  report  in  pursuance  of  that  decretal  order  on 
the  15th  of  April  1835,  and  the  cause  coming  on  to  be  heard  on  the  5th 
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of  June  188d,  a  filial  decree  was  prononooed ;  whereby  it  was  dealared 
*^  that  the  plaintiffi  io  the  oaiue  were  entitled  to  be  pidd  the  nun  of 
'*  £114. 28. 5d.,  whiohwiU  remain  doe  to  thena  itfter  the  dedoction  ipeeified 
'*  in  the  Master's  report,  oat  of  the  assets  of  Thomas  Seymour  deeeased, 
<'  in  said  report  mentioned,  as  outstanding  at  the  date  of  Sdoh  report^ 
*^  when  the  same  shall  be  received  by  the  defendant  Thomas  Seytnour." 
And  the  defendant  Thomas  Seymonr  was  direetedy  within  one  inoath 
from  the  date  of  the  decree,  to  file  an  affidarit  stating  the  partiealars 
tnd  amoant  of  the  snms  received  by  him  out  of  the  outstanding  assets 
of  Thomas  Seymonr  deceased,  since  the  receiring  of  his  answer  to  the 
personal  interrogatories,  exhibited  to  him  in  the  eaase»  The  plaintiia 
were  also  declared  entitled  to  their  costs  in  the  cansoi  ont  of  the  assets 
of  Thomas  Seymonr  deoeased* 

Pursuant  to  the  direction  in  the  final  decree,  the  defeaduit  Tliomas 
Seymour  made  an  affidarit  specifying  the  sums  received  by  him  out  of 
the  ootstanding  assets  of  Thomas  Seymour,  since  the  swearing  of  hb 
answer  to  the  personal  interrogatories,  and  also  specifying  the  assets  of 
Thomas  Seymour  deceased,  then  outstanding,  and  in  that  aflidavit  he 
claimed  to  be  entitled  to  interest  on  the  advanoes  made  by  him  on  ao- 
ooant  of  the  assets  of  his  testator,  on  the  ground  that  they  had  lieea 
paid  in  discharge  of  debts  of  the  teststor,  bearing  interest;  and  for 
whidi  i>rooeedings  were  threatened  to  be  talcen* 

On  tlie  14th  June  1836,  the  plaintiff  served  notice  of  an  apjdication, 
for  a  reference  to  inquire  whether  any,  and  which  of  the  ontatsiiding 
assets  of  Thomas  Seymonr  the  elder,  mentioned  in  the  13th  schedule  to 
the  report  of  28th  December  1831,  had  been  called  in  or  received  by  the 
defendant  Thomas  Seymonr,  and  whether  any,  and  what  prooeedinga 
should  be  taken,  and  by  whom,  tocall  in  such  of  said  assets  as  were  still  out- 
itanding.  On  the  same  day  the  defendant  served  a  cross-nodoe  of  an  ap« 
plication,  that  in  addition  to  such  reference  the  Master  should  also  inquire 
and  report  tho  priorities  of  the  several  creditors  who  claimed  any  portion 
of  said  testator's  assets,  and  dso  what  interest  the  defendant  was 
eDtitled  to  on  foot  of  the  balance  appearing  by  the  report  and  decree  to 
be  due  to  him.  Both  motions  came  on,  on  the  25th  June  183^  when 
it  was  referred  to  the  Master  to  inquire  and  report  whether  any  attd 
which  of  the  outstanding  assets  of  Thomas  Seymonr  deceased,  aien* 
tioned  in  the  13th  schedule  to  the  Master's  report  of  the  28th  of  Deoember 
1831,  had  been  called  in  and  received  by  the  defendant  Thomas  Seymonr, 
or  any  perMm  for  his  use;  and  whether  any  and  what  proceedings  on^ 
to  be  taken  to  call  in  such  outstanding  assets ;  and  also  to  take  an  ao- 
oonnt  of  all  ootstanding  demands  afiecting  the  assets  of  said  Thomas 
Seymour,  and  to  report  the  particular  nature  and  priority  of  the  said 
demands  respectively ;  and  both  motions  were  directed  to  stand  over 
until  after  the  return  of  the  report. 
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The  Master  made  hit  report  porsnaot  to  said  order  on  the  18th  No- 
▼ember  1840,  finding  that  toTeral  of  the  oatstanding  asaeti  of  Thomas 
Seymour,  mentioned  in  the  13th  schedcde  to  the  report  of  December 
1831,  tami  amounting  to  £4122.  St.  8d.,  had  been  called  in  and  receiTed 
by  the  defendant  Thomas  Seymour ;  and  that  the  outstanding  demands 
against  the  assets  amounted  to  £5677.  5s.  1  id.  The  Master  found  that 
a  judgment  obtained  by  Julia  Barrett  against  Thomas  Seymour  de- 
ceased, was  the  first  demand,  and  save  as  to  the  sum  due  to  the  plaiotiffi 
(as  to  which  he  submitted  the  question  to  the  Court),  that  the  next  was 
a  sum  of  £2500,  late  currency,  due  to  Peter  Lambert  by  yirtoe  of  co?e- 
nants  contained  in  a  settlement  executed  on  the  Srd  of  February  1810, 
upon  his  marriage  with  one  of  the  daughters  of  the  said  Thomas  Sey- 
mour, with  the  interest  that  had  accrued  due  thereon. 

The  report  further  found  a  sum  of  £400  Irish,  due  to  defendant  as 
surriving  trustee  of  a  settlement  executed  on  the  marriage  of  another 
of  the  daughters  of  said  Thomas  Seymour  deceased,  with  the  interest 
thereon,  to  be  the  third  in  order  of  priority  (subject  to  the  opinion  of 
the  Court  upon  plainti£P's  claim),  and  the  sum  reported  due  to  defendant 
for  disbursement  on  foot  of  the  assets  to  be  the  fourth,  with  the  like 
reseryation  of  plaintiff's  claim. 

As  to  the  demand  of  the  plaintiffs,  the  report  found  that  there  was 
due  to  them  the  sum  of  £Ii4.  2s«  6d.,  together  with  their  costs  in 
the  cause  out  of  the  assets  of  Thomas  Seymour,  but  in  what  priority 
the  Master  submitted  the  same  to  the  Court 

On  the  25th  of  November  1840,  tlie  plaintiffs  moved  that  the  report 
should  stand  confirmed,  and  that  they  should  be  pdd  the  sums  decreed 
due  to  them  in  priority  to  the  specialty  debts  mentioned  in  the  report 
The  defendant  moved  at  the  same  time,  that  the  specialty  debts  shoold 
be  paid  in  priority  to  the  plaintiffs. 


The  Lord  Chancellor,  on  the  motion  being  opened,  directed  that 
the  cause  should  be  set  down  on  the  Master's  report 

Mr.  BtaMume,  Q.  C,  and  Mr.  Blake,  Q.  C,  for  the  plaintiff,  con- 
tended, that  from  the  time  the  decree  was  pronounced,  the  plaintiff 
had  obtained  priority  over  the  other  creditors  of  the  testator ;  that  the 
character  of  the  debt,  when  the  decree  was  pronounced,  was  to  be 
regarded  in  determining  the  priorities  of  creditors,  and  not  its  cbarac* 
ter  at  the  death  of  the  testator,  and  that  a  decree  here  was  equal  to  a 
judgment  at  law ;  and  they  cited  Morice  v.  Bank  of  England  (a) ;  AddUs 
v.  Powell  (6) ;  Foky*8  case  (c) ;  Anonymous  (d);  Mason  v.  Wiiiiams(e) ; 


(a)  3  Swans.  673. 
(c)  2  Free.  49. 


{b)  1  Yes.  sen.  495. 
id)  S  Salk.  83. 


(e)  2  Salk.  607. 
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Edgeoomb  ▼•  Ihe  (a);  Largan  ▼•  Bawan  (fr);  Mfi/rtin  y.  jrafltii(c); 
Brooks  y.  Reynolds  ((i)» 

Mr.  iFarren,  Q.  C»  Mr.  FF*  Brooke^  Q.  C,  and  Mr.  Armstrong,  for 
the  defendant,  contendedi  that  a  decree  for  payment  of  a  single  debt 
did  not  affect  the  priorities  of  the  other  creditors ;  and  that  the  ezeoa- 
tor,  if  compelled  to  pay  the  plaintiff's  debt,  which  was  originally  only  a 
simple  contract  debt,  after  he  had  notice  of  outstanding  specialty  debtSi 
woold  be  liable  to  pay  the  amount  oyer  again ;  and  they  cited  Martin  y. 
Martin  (e) ;  Sawyer  y.  Msree  (f)  ;  Oxenham  y.  CJo^  (jg) ;  iVtmit  y» 
Barlow  (A);  Handeock  y.  Prowd{i)\  Comyn's  Digest (k);  Atkin  y. 
Urton  (/) ;  Briiton  y.  Baihurst  (m) ;  Davis  y.  Monkhouse  (n) ;  Haw- 
kins  y.  Day(p);  Davis  y.  Blacku)eU{jpy  As  to  the  point  of  interest 
upon  the  adyances  made  by  the  executor,  they  relied  on  SmaU  y. 
Wing  (9),  where  interest  was  giyen  to  an  executor  upon  advances  made 
in  payment  of  debts  that  bore^interest. 

The  Lord  Chancellor. 

I  mnst  rule  this  special  point  in  fayour  of  the  defendant.  If  this  bill 
had  been  filed  for  a  general  administration  of  the  assets  of  the  testat6r, 
the  course  that  would  haye  been  pursued  is  perfectly  dear.  An  account 
of  ail  the  debts  of  the  testator  would  have  been  directed,  the  executor 
would  haye  shewn  debts  outstanding,  and  the  Court  would  not  have  pro« 
noanced  any  decree  for  the  payment  of  the  plaintiff,'until  it  had  been  as- 
certained that  there  were  assets  of  the  testator  available  for  the  purpose* 
Bat  here  the  case  is  not  so :  the  bill  is  filed  merely  for  the  recovery  of 
this  particular  debt,  and  the  decree  mnst  be  considered  with  reference 
to  the  sute  of  things  at  the  death  of  the  testator,  and  not  at  the  time 
when  it  was  pronounced. 

Here,  then,  is  a  bill  filed  for  a  particular  debt ;  no  account  is  sought 
fay  it  of  the  other  debts  of  the  testator,  and  no  inquiry  directed,  whe- 
tfaer  the  assets  would  reach  the  plaintiff's  debt.  When  this  is  the  case, 
the  decree  which  is  pronounced  is  in  the  nature  of  a  judgment  at  law 
of  assets  quando  oeeidainL  The  decree  directs  that  the  plaintiff  shall 
be  paid,  but  paid  only  out  of  the  assets,  which  are  to  be  applied  in  a 
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doe  ooane  of  ftdminiilraticm ;  and,  ander  that  decree,  the  plaintiff  oomea 
in  for  payment  of  his  debt  in  the  regular  order  of  administration.  If 
that  were  not  the  case,  gross  injastice  wonid  be  done.  The  phuntiff 
does  not  bring  the  other  creditors  before  the  Conrt;  no  inquiry  is 
directed  respecting  the  outstanding  debts ;  and  if  the  decree  directed 
the  executor  to  pay  absolutely,  in  all  erents,  without  reference  to  die 
state  [of  tiie  other  debts,  or  the  state  of  the  assets,  Aie  authorities 
that  hare  been  dted  in  the  course  of  the  argument  shew,  that  he  would 
be  liable  to  pay  the  amount  over  again  to  the  other  outstanding  cre- 
ditors of  a  higher  degree,  and  that  without  giving  the  executor  an 
opportunity  of  proving  the  existence  of  those  debts. 

There  is  a  dose  analogy  between  the  proceedingfs  here  and  the  conrw 
at  law.  There,  the  course  of  proceeding  is  well  ascertained ;  the  exe- 
cutor pleads  that  there  are  outstanding  debts  of  his  testator  of  a  higher 
nature  than  that  on  which  he  is  sued,  and  that  he  has  not  assets  to 
satisfy  both ;  and  the  plaintiff,  if  he  admits  the  existence  of  the  debts  set 
up  by  the  executor,  and  the  deficiency  of  the  assets,  takes  judgment  for 
payment  of  his  debt,  out  of  the  assets,  when  those  of  a  higher  natore 
are  satisfied.  Here  the  proceeding  is  precisely  analogous,  and  the  exe- 
cutor states  in  his  answer,  that  there  are  other  debts  of  the  testator 
of  a  higher  nature. 

If  at  law,  when  sued,  he  had  not  set  up  such  a  defence  by  his  pleading, 
he  would  have  made  himself  liable  both  to  the  plaintiff  in  the  action  and  to 
the  other  creditors,  and  such  a  course  is  quite  conustent  both  with  reason 
and  justice.  But  here  he  says  in  his  answer,  <<  yon  are  entitled  to 
'<  be  paid  your  debt,  but  you  are  otaly  entitled  to  it  in  a  due  course  of 
*<  administration  ;**  and  then  he  lets  out  other  debts  of  a  higher  naturpi 
which  are  outstanding,  and  says,  that  so  far  as  he  has  assets  applicable  to 
the  payment  of  the  plaintiff's  demand  he  is  answerable,  but  no  farther. 
The  decree  declares  the  plaintiff  entitled  to  his  demand,  but  entitled  to  it 
only  in  a  due  course  of  administration.  It  does  not  dedde  the  plaintiff 
is  entitled  to  be  paid  in  all  events,  whether  there  are  assets  or  not,  nor 
does  he  put  such  a  construction  upon  it  himself.  He  thinks  it  necessary 
to  ascertain  whether  there  are  any  outstanding  debts,  and  the  order  of 
July  1836  directs  such  an  inquiry.  If  this  had  been  a  decree  against 
the  testator  himself,  it  would  have  been  altogether  different ;  but  to  say 
that  a  decree  against  an  executor,  obtained  in  the  suit  of  a  simple  contract 
creditor  of  the  testator,  is  to  control  the  claims  of  the  spedalty  creditors 
and  give  priority  to  the  simple  contract  creditor,  or  make  the  executor 
liable  for  the  amount,  appears  to  me  completely  subversive  of  jnstioe 
and  common  senee,  and  of  the  principles  npon  which  this  Court  has  uni- 
formly acted. 
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EMANUEL  HUTCHIN8,  ....        PlainHff; 

RICHARD  HUTCHINS,  Administrator,  and  THO- 
MAS HUTGHINS,  Hei^.a^Law  of  ARTHUR 
HUTCHINS,  deceased, Defendants, 

(In  the  Rolls,)  Nov.  11, 12. 

ArT£R  the  order  made  in  this  cause  on  the  4th  Jniy  1839,  upon  the  1°  coxue- 
applicatioa  of  certain  tenants  of  the  lands  in  the  pleading^  mentioned  controversy 
(see  the  case  ante,  1  IrUh  Eq.  Rep.  378,  380),  on  the  13th  of  the  same  between  the 
moDtfay  a  consent  was  entered  into  by  the  tenants  and  the  parties  in  the  tenants  under 
dune,  whereby  it  was  agreed  that  the  former  should  waitre  the  costs  la^er  c°^e^n 
given  to  them  by  the  above-mentioned  order,  on  condition  that  the  and  took  a  re- 
Master  should  be  at  liberty  to  proceed  with  the  reference,  notwith-  the  subject,  at 
itanding  the  discharge  of  the  receiver,  and  that  the  question  as  to  the  ^^^  ^^1^* 
cwts  of  the  proceedings  should  abide  the  return  of  the  Master  s  report,  the    proceed- 
Tiist  consent  was  made  a  rule  of  Court  on  the  9th  of  December  1839.  [X^^e^^^ 
Afterwards,  when  the  tenants  returned  into  the  Master's  Office,  to  con-  Ronetoagreat 
tinoe  their  proceedings  upon  the  reference,  it  was  discovered  that  the  pemng  that 

phiAtifiT  in  the  cause  had  died  at  Damascus,  in  the  month  of  November   ^^  ,  Master 

would  report  in 
1839 ;  and  his  representatives  and  the  surviving  parties  in  the  cause   favour  of  the 

hsTing  refused  to  revive  it,  the  Master  declined  to  proceed  upon  the   !^^^'i^^l^ 

rderenee,  in  consequence  of  the  abatement.  cause,  hy  con- 

sent, oischarg* 
edthereceivery 

Mr.  B.  C  Lkydy  for  the  tenants,  now  moved  that  Samuel  Hutchins,   '^^   ^^^\  to 

LI  ..,.  X,  ^.jt  .ij  J        prevent  the  re- 

uetate  receiver  \n  this  cause  (who  now  claimed  to  be  entitled,  under   portfromheing 

the  will  of  the  late  plainti£F,  to  his  interest  in  the  lands  in  the  pleadings  Court'^^'uSer 

nieationed),  and  Thomas  Hutchins  and  Richard  Hntchins,  the  defend-  the  circum- 

uts  m  this  cause,  or  such  of  them  as  to  the  Court  might  seem  proper,  \^  the^phdnt^ 

siioDld  pay  to  the  said  tenants  respectively  the  costs  by  them  incurred  ^d  defendant 

ii  obtaining  the  order  of  reference  of  2l8t  July  1838  (the  original  order  tenLte  all 

of  reference),  and  of  the  proceedinirs  thereunder;  and  also  the  costs   ^^®^T  ^f^^  ^- 
*  r  o  coming  into 

ueorred  by  them  respectively  in  obtaining  the  order  of  the  4th  of  July  Court,  and  of 

1839,  and  the  consent  order  of  the  9th  of  December  1839,  and  this  J^  ^t^^^f' 

>Mrtion«— Mr.  JAo^  dwelt  much  upon  the  hardship  of  this  case,  and  wards,   a  con- 

sobmitted  that  although  he  could  not,  under  the  circumstances,  press  ^d  into     and 

made  a  rule  of 
Court,  where- 
by the  tenants  waived  the  costs  so  oidered,  upon  the  terms  that  the  Master  should  be  at 
liberty  to  continue  the  reference,  notwithstanding  the  discharge  of  the  receiver,  and  that 
the  question  of  costs  should  abide  the  coming  in  of  the  report.  Before  the  proceedings 
under  the  reference  could  be  renewed,  the  suit  abated  by  the  death  of  the  plaintiff,  and 
the  parties  refused  to  revive  the  cause.  There  was  now  an  application,  under  the  circum- 
stances, that  the  person  entitled  under  the  plaintiff's  will  to  bis  interest  in  the  cause,  in 
revpect  of  a  valusu>le  chattel  real,  which  was  the  subject  of  the  suit,and  the  defendant,  or 
either  of  them,  ahould  pay  to  the  tenants  the  costs  formerly  ordered,  and  those  cince  in- 
curred :-  Heldy  that  the  Court  had  not  jurisdiction  to  make  any  order  in  the  case. 
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for  an  order  agmiDst  the  repreaenlatiTes  of  the  deoeued  pbdntiffy  he 
thought  an  order  for  the  coets  might  be  made  agmnat  Richard  Hotdiiiis, 
the  principal  defendant,  who,  with  the  plaintiff,  had  been  directed  by 
the  order  of  the  4th  of  July  I8S9,  to  pay  the  costi  then  incorred  by  the 
tenants.— It  did  not  appear  that  any  of  the  coats  had  been  aa  yet  taxed 
or  ascertained. 


Master  of  thb  Rolls. 

I  think  that  in  Bony  y.  SiaweU{a\  I  stretched  the  jurisdiction,  as 
far  as  I  conld,  to  meet  the  justice  of  the  ease ;  bat  the  present  applica- 
tion seems  to  go  a  step  farther,  and  to  fiiJl  precisely  under  the  aotho- 
lity  of  the  rule  in  Jtqtp  ▼•  Gearing  (5).  I  would  be  rery  glad  to  go 
with  you  in  this  case  if  I  could,  as  it  seems  to  be  one  of  great  hardship 
on  the  part  of  the  tenants,  and  I  will  take  home  the  papers  and  const- 
der  it,  before  I  make  any  decision  upon  it ;  but  I  fear  I  have  no  jurii- 
diotion. 


In  a  day  or  two  afterwards,  his  Honor  stated  that  he  had  considered 
the  case,  and  was  of  opinion,  that  the  cause  hanng  abated,  he  had  do 
jurisdiction  in  it.  The  notice  of  the  application  was  therefore  strnck 
out.* 


(a)  mOey  18. 


{h)  6  Mad.  97^. 


*  Two  or  three  coiueqaencee,  requiring  particular  notice,  appear  to  follow  from  tiiis 
case. — ^Fimt,  it  distinctlj  sets  np  the  authority  of  Jupp  ▼.  Geermg  (6  Mad.  376), 
which,  it  is  heUeved,  was  generally  supposed  to  hare  been  shaken  to  its  foundation,  bj 
his  Honor's  judgment  in  Barry  y.  Stawell  {qnUy  18) ;  and  secondly,  it  reduces  the 
decision  in  the  case  last  mentioned  to  little  more  in  effect  than  a  simple  affirmation  of 
the  rule  in  Kemp  v.  MackreU  (3  Atk.  812,  2  Ves.,  sen.,  680),  and  Johnson  ▼.  Peck 
(3  Ves.,  sen.,  466).  That  his  Honor  clearly  shewed  the  caseof  Anry  t.  SiaveO  to  be 
within  the  exception,  cannot  be  denied ;  but  certainly  there  were  paasages  in  the 
judgment  which  seemed  calculated  to  leaye  the  impression  that  more  than  this  was 
intended,  especially  when  the  language  of  the  Court  upon  other  occasions  was  taken 
into  account ;  and  it  is  believed  that  the  judgment  was  generally  receiTod  as  a  masterly 
yindication  of  epiHy  against  the  anomalous  charge  of  being  in  certain  cases  contrary 
to  jtuHcey  or  of  being,  in  any  case,  incompetent  or  powerless  when  justice — ^that 
measure  of  natural  justice  properly  within  the  contemplation  of  civil  authority — ^bating 
no  sufficient  remedy  at  law,  requires  her  interference. 

The  consequences  of  the  prevailing  doctrine  are  not  a  little  alarming,  and,- it 
will  readily  be  admitted  that  they  cannot  be  easily  reconciled  either  with  public  policy 
or  the  general  principles  of  equity.  It  is  scarcely  credible  that  in  a  great  empire,  aged, 
and  ciTilized  as  Great  Britain,  whose  national  character  and  greatness  are  essentially 
commercial — especially  in  Ireland,  where  it  is  of  such  vital  importance  to  protect 
and  encourage  trade— a  trader  maybe  mined, — ^his  attention  distracted  firom  his  lawful 
business,  and  his  capital  swamped  in  the  unavoidable  costs  of  his  defence  in  a  suit 
contrived  perhaps  by  malignant  guile  for  the  mere  pnrpoee  of  vexation  or  revenge— 
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M  IMe  High  Cwari  ef  Chancery; — that  the  deep  maliee  or  artful  TiUainj  by  which  he 
is  assailed  may  oonsammate  its  pnrpoM  with  impunity  under  the  Teiy  eye  and  cogni- 
zance of  the  Siqterior  Court  of  Equity  in  the  kingdom^  and  not  only  he,  but  hie  family  and 
creditors  are  to  be  inTolved  in  the  same  ruin,  if  either  the  suit  abates  by  his  death  before 
decree,  or,  even  after  a  decree  by  which  the  Court  may  have  with  indignant  reprobation 
dismissed  the  cause  with  costs — if  an  abatement  happens  by  the  deatii  of  either  party 
before  those  costs  are  taxed  1  If  such  is  the  fact,  it  may  well  be  the  subject  of  wonder 
and  regret,  and  loudly  call  for  legislatiye  interference ;  but  it  is  to  be  hoped  that  the 
fact  is  not  so. 

It  is  not  intended,  and  indeed  could  not  rationally  be  intended,  to  discuss  in  a  note 
a  subject  so  very  large  as  the  Chancery  jurisdiction  respecting  costs,  iuYoMng  as  it 
does  the  consideration  of  the  whole  nature  and  extent  of  the  jurisdiction  of  the  Court. 
Bat  it  may  not  be  improper  in  this  place  to  offer  for  the  student's  consideration  a  few 
remarks  upon  some  of  the  leading  questions,  and  especially  as  to  the  rule  that  there 
cannot  be  a  reTivor  for  utUaxed  costs. 

The  jurisdiction  as  to  costs  in  equity,  considered  as  it]  rests  upon  the  authority  of 
decided  cases,  it  must  be  owned,  is  in  a  very  embarrassing  and  entangled  state. 
Mr.  Beames  in  his  treatise  upon  the  subject,  has  deemed  it  necessary  to  entitle 
his  introductory  chapter,  in  which  he  endeavours  to  lay  down  some  general  prin- 
ciples, as  '*  Containing  a  few  conjectures  as  to  the  principlee  on  which  Courts  of 
"  Equity  act  with  respect  to  costs."  That  the  subject  should  be  in  such  a  state,  is 
much  to  be  deplored,  especially  when  it  is  considered  that  the  costs  of  a  suit  are 
frequently  ten  times  as  great  as  the  ralue  of  the  matter  in  litigation ;  and  that  in  the 
present  state  of  the  authorities  it  is  in  most  cases  utterly  impossible  for  an  advising  Counsel 
to  gire  any  thing  lihe  a  confident  opinion  as  to  whether  in  the  event  of  a  suit  his  client 
shall  receive  or  pay  the  costs  of  it.  A  very  brief  examination  of  the  cases  is  sufficient 
to  shew  that  theconfbsion  has  arisen  not  from  any  want  of  applicable  principles  of  equity, 
nor  anj  difficulty  of  applying  them,  but  from  the  uncertain  and  contradictory  notions 
vhich  have  prevailed  respecting  the  nature  of  the  jurisdiction  exercised  by  the  Court. 

There  can  be  no  doubt  that  the  jurisdiction  of  the  Law  Courts  respecting  costs  is 
strictly  statutable.  The  common  law  made  no  provision  for  the  costs  of  litigation ; 
and  when  it  is  considered  that  the  system  contemplated  a  primitive,  or  comparatiyely 
simple,  state  of  society,  the  propriety  of  the  omission  at  once  appears.  But  it  is 
particularly  worthy  of  remark,  that  although  the  common  law  made  no  provision  for 
costs,  it  afforded  ample  security  against  the  bringing  of  unjust  actions  or  the  resistance 
of  just  demands :  for  the  party  so  guilty  was  amerced  by  fine  to  the  King,  and  such 
fines  formed  a  branch  of  the  royal  revenue ;  and  in  cases  of  malice,  there  was,  and 
still  is,  a  special  action  for  the  aggrieved  party.  No  doubt,  in  actions  for  damages — 
u  e.  properiy,  personal  actions  (for  although  damages  might  be  obtained  in  both  per- 
Moal  and  mixed  actions,  it  was  in  respect  of  the  personalty  exclusively) —as  may  have 
been  expected  a  priori,  the  jury  soon  adopted  the  practice,  when  finding  for  the  plaintiff 
and  ascertaining  the  damage,  of  taking  into  their  consideration  the  expenses  of  the  suit; 
and  so  it  became  usual  to  lay  in  the  declaration  the  damage — i.  e.,  the  amount  of  the  loss 
or  injury  which  was  the  cause  of  action  and  which  exclusively  was  the  damage  in  point 
of  law— at  a  sum  sufficient  to  cover  that  which  was  properly  the  damage,  and  the  ex' 
peases  of  the  euit.  The  reason,  as  every  student  is  aware,  of  this  usage  in  pleading 
was,  that  the  jury  could  not  give  damages  beyond  the  sum  laid ;  which  sum  should 
necessarilj  purport  to  be  the  amount  of  the  loss  or  injury  which  was  the  cause  of  action. 
It  is,  therefore,  inaccurate  to  say  that  costs  are  in  the  nature  of  damages ;  as  it  is  plain 
that  their  being  given  under  the  colour  of  damage  was  a  fraud  upon  the  law.  This 
consideration  seems  very  important  when  examining  the  question,  how  far  the  maxim 
'^  actio  fertonaliemoritur cum pertond''  is  properly  applicable  to  rights  and  liabilities  in 
respect  of  costs  in  Chancery ;  though,  certainly  it  does  not  reduce  the  difficulty — ^which 
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of  relieTing  the  parties  oppressed  by  this  irregolar  litigation,  and  of  ordering  to 
them  the  costs  which  they  have  been  rexatinusly  put  to.  It  is  needless  to  say  diat  the 
Court  has  such  jurisdiction  and  that  the  exercise  of  it  is  of  the  rery  commonest  ocearrence 
upon  demurrer,  or  npon  application  under  the  93rd  rule,  in  such  eases.  Again,  it 
follows  from  the  same  principles,  that  if,  when  the  case  is  brought  to  a  hearing,  it 
appears  either  that  the  plaintiff's  case  is  fraudulent,  or  that  he  is  unable  to  substantiate 
it  the  Court  must  hare  the  power  of  dismissing  the  bill  with  costs,  artd  of  eirforeing 
the  eotU  after  the  biti  hat  been  ditmused,  just  as  under  the  93rd  rule.  Almost  eTeiy 
day  we  see  the  exercise  of  such  jurisdiction  without  erer  dreaming  that  it  involTca  the 
least  difficulty  of  principle :  nor,  in  truth,  does  it ;  although,  the  principle  itself,  per* 
haps,  has  not  been  sufficiently  considered.    It  is  obvious  that  the  jurisdiction  as  to 

costs or,  in  other  words — that  inherent  authority  of  the  Court  by  which  and  by  whidi 

only,  the  punitory  and  remuneratiye  principles  of  the  law  are  administered  in  Equity,— 
is  totally  independent  of  the  primary  jurisdiction  which,  as  we  hare  seen,  is  conditional, 
and  liable  to  be  extinguished  by  the  death  of  a  party.  The  primary  jurisdiction  relates 
exclusively  to  the  subject  matter  of  the  cause,  and  regards  the  litigants  only  in  their 
relation  to  that  subject  matter :  it  is  (at  least  down  to  a  certain  stage)  detenninabie  hj 
the  will  of  the  plaintiff;  and  bdbre  its  purpose  is  satisfied,  may  be  divested  by  events  ooC 
under  the  control  either  of  him  or  of  the  Court.  The  secondary  jurisdiction,  on  the  other 
hand,  relates  not  to  the  subject  matter  of  the  suit,  but  to  the  propriety  of  the  proceed- 
ings in  it- 1.  e.  the  practice  of  the  Court ;  it  is  absolute  in  the  Court,  and  is  not  subject 
to  the  will  of  the  suitors  but  is  compulsory  upon  them ;  it  exists  before  the  institution  of 
the  suit,  and  lays  down  the  rules  by  which,  under  pain  of  certain  penalties,  the  pro- 
ceedings in  it  are  to  be  conducted.  As  the  one  jurisdiction  regards  the  parties  in  the 
cause  collectively  in  relation  to  the  subject  matter  of  it,  and  administers  what  may  be 
termed  the  primary  equity ;  the  other  regards  the  suitors  not  coUectiTely  but  mdwidu- 
otfy— not  in  relation  to  the  subject  matter  of  the  cause  but  in  relation  to  the  proceed- 
ings taken  by  them  respectively,  and  administers  what  may  be  termed  the  secondaiy 
equities  arising  in  respect  of  the  proceedings.  It  is  then  dear  in  principle,  that  although 
the  primary  jurisdiction  must  from  its  nature  be  suspended  or  extinguished  by  abate- 
ment of  the  cause,  the  secondary  jurisdiction  is  unaffected  by  such  abatement:  for 
H  has  no  proper  rehthn  to  a  cattoe-At  relates  to  individuals  who  have  acquired  certain 
equitable  rights,  or  incurred  certain  equitable  liabilities,  by  their  respectiTe  proceedings 
in  the  Court  and  under  colour  of  its  authority.  Hence  it  necessarily  follows,  that  this 
secondary  jurisdiction  must  continue  until  its  purpose  is  executed;  or,  in  other  words— 
nnta  the  secondary  equities,  which  have  arisen  in  respect  of  the  proceedings  in  the 
Court,  are  perfectiy  satisfied. 

The  general  doctrine,  that  there  must  be  a  bill  or  cause  to  originate  the  jurisdiction, 

is  no  doubt  true ;  for,  tiie  primary  jurisdiction,  as  has  been  seen,  cannot  exist  at  all 

without  a  cause ;  and  although  tiie  secondary  jurisdiction  is  the  inherent  authority  of 

the  Court  which  exists  always,  still  it  is  operatire  only  in  respect  of  the  proceedings 

in  the  Court,  which  must  necessarily  be  commenced  by  petition  or  bill.    But  from 

this  doctrine  as  to  the  bill,  it  was  infisrTed  by  the  old  jurists  that  there  could  be  no 

jurisdiction  where  there  was  not  an  existing  cause  ;  and,  undoubtedly,  whoevo'  will 

not  acknowledge  the  twofold  nature  of  the  jurisdiction  must  admit  that  tiie  inference  i^ 

just.    It  was,  however,  productive  of  such  yiolcBce  to  equitable  principle,  and  of  snch 

gross  injustice,  that  in  course  of  time  it  became  indispenaibly  necessary  to  the  honor  of 

the  Coort  to  make  what  were  termed  ejteeptime  to  the  general  rule ;  which,  in  truth, 

were  not  properly  exceptions  to  the  rule  in  question,  but  examples  of  another  general 

rule  the  nature  of  which  vraa  unknown.  Two  oases  of  tiiis  kind  haTe  been  ahready  hinted 

at:— First,  the  demurrer  for  want  of  parties,  wWh  tiie  Court  aUowv  with  cost?, 

although  tiiere  is  properly  no  cause  in  Court :  for  tiie  death  ef  the  omitted  parties 

should  abate  the  cause.    Second,  tiie  order  or  aubpcNia  for  oosti  after  diwniwinn  of  the 
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bill— a  practice  which  Menui  to  have  been  introduced  bj  Lord  Havdwicke ;  and 
aithoogb,  for  the  reaaons  already  stated,  it  is  not  only  consistent  with,  bnt  required  by, 
equitable  principle,  and  although  the  benefit  of  it  certunly  is  great,  it  must  be  admitted 
that  ibis  eminent  Judge  applied  rather  a  strong  hand  to  the  knot  which  should  hare 
been  carefully  untwisted.  His  assertion  at  to  the  bill  being  dismissed  /or  other  purposes 
lid  m  Court /or  this,  could  not  be  justified;  yet  it  was  so  near  akin  to  the  oath  of  *  My 
Uncle  Toby'  it  might  have  been  hoped  that  equity  would  pardon  it.  "Wbether  it  was 
pardoned  will  presently  appear.  Unfortunately,  the  oath— the  nonsense — ^has  been 
too  often  repeated  since,  without  the  generous  principle  of  which  it  was  in  his  case  only 
tbe  irregular  ebullition.  But — thirdly,  comes  the  jurisdiction  which  the  Court  has 
exercised,  and  does  exercise,  in  abated  suits — the  order  that  the  cause  shall  be  reriyed 
witbin  a  given  time,  or  that  the  bill  shall  stand  dismissed ;  and  as  to  this,  it  will  be 
proper  to  consider  the  decisions  a  little  more  at  large. 

It  can  scarcely  be  necessary  to  observe  that,  if  the  doctrine  which  has  been  briefly 
sketched  in  the  foregoing  paragraphs  be  correct,  it  should  follow  that  in  no  case  can  the 
practice  of  reviving  a  cause  for  costs  have  any  colour  of  principle  or  reason — that  the 
secondary  jurisdiction  cannot  be  affected  by  abatement  of  the  cause ;  and  that  it  should 
make  no  difference  in  what  manner,  or  at  what  stage  of  the  cause,  the  abatement 
happened.  At  least,  it  must  be  admitted,  that  a  different  doctrine  has  led  to  conse- 
quences which  seriously  hinder  the  adminlistration  of  jusdce,  and  are  not  less  objection- 
able upon  techuical  grounds.  The  unfortunate  expression  of  Lord  Hardwicke, 
wbicb  has  been  already  adverted  to,  and  which  taken  literally  is  utterly  inconsistent 
witb  correct  principle,  was  (strange  to  say)  even  in  his  own  time  adopted  in  the  letter 
and  not  in  the  spirit  of  it ;  and  was  at  first  supposed  to  sustain  in  its  full  extent  the 
monstrous  doctrine  that  after  a  bill  has  been  dismissed  generally  with  costs,  it  is 
till  in  Court ;  and  consequently,  that  if  in  such  a  case  there  were  twenty  defendants, 
nineteen  of  whom  had  taxed  their  costs  and  been  paid,  but  before  the  twentieth  had  his 
costs  taxed  any  of  the  others  should  happen  to  die,  it  would  be  necessary  to  revive  the 
original  cause  which  had  been  dismissed,  and  to  bring  all  the  proper  parties  to  it  again 
before  the  Court !  This  was  an  absurdity  too  gross  and  too  oppressive  to  be  tolerated ; 
and  it  may  be  asked — ^how  would  either  the  oppression  or  absurdity  be  reduced  by 
supposing  the  taxation  to  have  been  complete  before  tbe  death  happened?  Lord 
Hardwicke  was  obviously  most  anxious  to  relieve  the  suitors,  and  to  do  what  equitable 
principle  plainly  required  to  be  done  ;  but  he  could  not  assert  the  contradiction  in 
terms,  that  the  subject  matter  of  the  original  cause  was  in  Court  after  it  was  dismissed— 
or,  in  other  words,  that  there  could  be  a  revivor  where  there  was  in  fact  no  cause  ;  and 
he  was,  though  deeply  disgusted,  forced  to  gulp  down  the  absurdity— the  bitter 
dregg  in  the  cup  of  retributive  justice, — and  to  declare  that  as  in  such  a  case 
there  could  not  be  a  revivor,  the  costs  were  there/ore  lost  unless  they  had  been  taxed 
bvfore  the  imaginary  abatement  of  the  imaginary  cause!  As  a  necessary  conse- 
quence of  the  foregoing,  arose  the  doctrine,  that  after  decree  there  cannot  be  a  revivor 
for  untaxed  costs  unless  some  portion  of  the  subject  matter  0/  the  cause  remains  to  be 
ejecttted  under  the  decree — or  as  it  is  expressed  in  some  of  the  ctLsea— unless  the  decree 
»*  executory.  Now  it  may  be  observed  in  passing,  that  with  whatever  propriety  the 
term  <  executory'  may  be  applied  to  a  decree  to  account  or  conditional  decree,  it  is 
totally  inapplicable  to  a  final  decree,  which,  whether  dismissing  the  bill  generally  with 
costs,  or  giving  the  relief  prayed  by  it,  is  the  final  judicial  act,  upon  which,  the  pri- 
mary jurisdiction  becomes  a  satisfied  trust,  and  wUh  the  cause  ceases  to  exist ;  all  that 
remains  to  be  done  being  within  the  province  of  the  secondary  jurisdiction,  and  purely 
ministerial — to  give  effect  to  the  several  individual  rights  ascertained  and  separ€Uedhj 
tbe  decree.  For  this  reason  it  is,  that  a  final  decree  cannot  be  amended  as  to  the 
subject  matter  of  the  cause,  except  by  a  bill  of  review  ;  and  for  the  same  reason,  it 
should  follow  that  although,  for  the  purpose  of  effectuating  the  individual  rights  ascertained 
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by  the  final  decree,  a  lapplemental  suit  may  BometlmeB  be  necesiary,  a  reviTor  of  the 
original  cause  never  can  be  either  necessary  or  possible  consistently  with  the  principles  ot 
equity.    But  without  at  present  dwelling  upon  a  point  collateral,  let  us  examine  Lord 
Hardwicke's  doctrine — or  rather  the  doctrine  which,  sorely  against  his  will,  was  forced 
upon  him — that  after  decree,  there  cannot  be  a  revivor  for  untaxed  costs  except  where 
(as  the  phrase  is)  the  decree  is  executory.    This  is  the  old  garment  mended  with  new 
cloth.  The  new  part  of  it  when  analyzed  may  be  thus  cast  into  the  form  of  a  sylloginn  :— 
There  cannot  be  a  revivor  except  in  respect  of  some  part  of  the  right  in  the  cause : 
bt€t  tfie  right  ofcostt  it  no  part  of  the  right  in  the  cause :  ergo,  there  cannot  be  a  revifor 
for  costs.    So  far  the  proposition  is  indisputably  true.    But  while  the  necessities  of  the 
case  thus  forced  the  distinction  between  the  primary  and  secondary  equities,  and  the 
implied  admission  that  the  right  of  costs  is  no  part  of  the  right  in  the  cause,  the  wast  of 
the  notion  of  secondary  jurisdiction  rendered  this  implied  admission  unintelligible — or 
at  least,  inconsistent  with  the  prevailing  doctrine  as  to  the  jurisdiction,  and  the  practice 
of  the  subpoena  after  dismission  of  the  bill, — and  still  bound  the  great  mind  of  Lord  Hard- 
wicke  to  the  double  absurdity  of  admitting  in  the  same  breath  that  the  right  of  costs  nuiy 
not  be  revived,  yet  may  be  revived y^  and  that  a  right  which  it  ettentiaUy  one  it  at  once 
dependent  and  independent  of  the  tame  thing,  viz.,  the  cause.      Here  then,  is  the 
genuine  principle  of  justice  choked  with  absurdity,  and  the  regret  of  science  embittered 
by  the  recollection  that  a  cirizen  is  wronged. 

But  independently  of  all  this  doctrine  of  abatement  and  revivor,  a  difficulty  is  said  to 
arise  where  either  the  person  who  should  pay  the  costs  or  the  person  entitled  to  receive 
them  happens  to  die  before  taxation ;  because  '  costs  cannot  be  considered  as  a  vested  debt 
until  they  are  taxed;'  and,  therefore,  neither  the  right  nor  liability  in  respect  of  them  caD, 
before  taxation,  be  transmissible  to  a  personal  representative.  There  might  be  some  force 
in  this  argument  as  applicable  to  this  particular  case,  if  the  premises  were  true.  But  with 
what  truth  can  it  be  said  that  costs  decreed  are  not  properly  to  be  considered  as  a  vested 
debt  before  taxation  P  The  Court  very  properly  refuses  to  issue  its  subpoena  for  costs 
until  they  have  been  taxed ;  for  otherwise,  the  writ  might  be  overmarked,  and  made 
the  instrument  of  fraud  and  oppression.  But  what  is  it  that  the  taxation  does  ?  Does 
it  give  a  new  right,  or  alter  a  right  already  existing  P — no :  '  the  right  of  costs,'  Lord 
Hardwicke  says,  ^  is  the  same  before  taxation  as  after.'  Does  it  render  items  in  the 
bill  lawful  which  were  previously  unlawful  P— no.  Does  it  make  items  not  in  the  bill? 
— no.  Does  it  create  anything,  or  give  a  new  legal  character  or  efficacy  to  any 
thing  P— no :  it  merely  ascertains  the  proper  amount  of  the  pre*existing  lawful  demand; 
and  with  as  much  shew  of  reason  could  it  be  said  that  the  right  or  liability  in  respect 
of  a  tradesman's  bill  is  not  transmissible  to  the  personal  representative  of  the  creditor 
or  the  debtor,  if  either  happened  to  die  before  an  account  stated,  or  before  certain 
objectionable  items  were  struck  off,  as  that  the  right  or  liability  in  respect  of  costs 
decreed  is  not  transmissible  if  either  the  party  to  pay  or  to  receive  them  happens  to  die 
before  taxation. 

But  it  is  now  time  to  turn  to  the  cases  of  abatement  before  the  final  decree.  Here, 
although  each  party  in  the  cause  may  have  become  indebted  to  his  solicitor  to  the 
amount  of  several  thousand  pounds  fur  costs,  they  cannot  have  been  taxed  a(  the  time 
of  the  abatement,  and  the  absurd  notion  of  a  party  reviving  his  adTersary's  suit 
has  never  been  suggested  before  decree.  It  is  needless  to  advert  to  the  variety  of 
cases :  one  of  them  will  be  sufficient  for  the  purpose  of  illustration.  According  to  the 
English  decisions,  if  the  plaintiff  being  a  femme  tele  marries  pending  Ijie  cause,  the 
suit  abates,  and  unless  revived,  the  defendant's  costs  are  lost.  Thus,  for  example,  if 
a  woman  of  abandoned  character  shall,  for  the  purpose  of  fraud  or  intimidation,  file  a 
bill  and  thereby  rake  up  the  sins  and  follies  of  youth  against  the  respectable  bead  of  a 
large  family — making  his  wife,  his  children,  and  the  trustees  of  his  marriage  settlement 
with  several  others  parties  to  the  bill ;  and  afterwards  the  cause  progresses ;  the  answers 
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of  the  wife  and  daagbters  are  enforced ;  and  issue  having  been  Joined,  it  becomes  indis- 
pensibly  necessary  to  the  character  of  the  principal  defendant  to  seek,  perhaps  in  the  most 
distant  comers  of  the  empire,  proofb  of  the  falsehood  of  the  main  allegations  in  the  bill  and 
of  the  iniquitous  fraud  in  the  transaction  by  which  it  is  now  <«oaght  to  depriye  his  wife  of 
her  joioture,  and  his  children  of  their  means  of  support ;  and  when,  at  last,  after  enor- 
iDoas  cost,  the  defendant's  proofs  are  made,  and  the  cause  being  ready  forbearing,  the 
plaintiff  (who,  by  this  time,  perhaps,  maybe  the  mistress  of  a  gainful  hotel)  is  advised, 
that  her  bill  will  inevitably  be  dismissed  with  costs, — all  she  has  to  do,  in  order  to  ex- 
tinguish the  cause,  and  get  rid  of  all  liability  in  respect  of  it,  is  to  go  through 
the  farce  of  a  marriage  with  any  wretch  base  enough  to  marry  her !  Why  is  this  P 
The  cause  is  abated  and  the  jurisdiction  of  the  Court  as  to  the  subject  matter  of  it 
u  extinguiBhed.  But  the  husband  and  wife,  who  now  represent  the  late  plaintiff, 
are  entitied  to  revive  the  cause,  and  perhaps  they  may  think  proper  to  hold  their 
intention  of  doing  so,  m  terrorenif  indefinitely  over  the  beads  of  the  defendant  and  his 
family.  Could  sach  a  thing  be  tolerated  P  No,  that  would  be  too  monstrous  a 
violation  of  equitable  principle ;  and  so,  the  rule  is,  that  if  the  cause  abates  by  the  death, 
marriage,  or  bankruptcy  of  the  plaintiff,  whereby  the  jurisdiction  as  to  the  subject 
matter  of  the  cause  is  extinguished,  the  Court  will,  upon  the  application  of  any  of  tho 
defendants,  order,  "  that  the  suit  be  revived  within  a  limited  time,  or  that  the  bill 
''  dhall  be  dhnnissed  €u  to  such  de/eftdant"  But  why  not  dismissed  with  costs  P  Are 
not  all  the  general  orders  of  the  Court  decrees  of  Equity  binding  upon  the  suitors  and 
their  representatives  ?  Are  they  not  conditional  decreet  for  costs  against  every  suitor 
who  comes  into  the  Court,  and  do  they  not  become  absolute  decrees  upon  the  happening 
of  the  event  by  which  they  are  conditioned  P  Are  they  not  guaranties ;  and  are  not  the 
faith  and  honour  of  the  Court  bound  by  them,  and  by  obvious  principles  of  equity,  when 
in  such  a  case  it  orders  the  dismission  of  the  bill,  to  order  also  that  it  be  dismissed  with 
coMts  P  To  all  this,  the  Courts  answer,  *'  The  cause  is  abated,  and  there  is  no  jurisdic- 
*'  tion."  Whence,  of  what  kind,  or  how  obtained,  was  the  jurisdiction  to  order  the 
bill  to  heMismissed,  after  the  jurisdiction  as  to  the  cause  was  at  an  end — or,  why  such 
jurisdiction,  of  whatever  kind,  is  so  limited  as  to  be  unfit  for  Equity — is  not  stated. 

The  reader  can  scarcely  have  failed  to  perceive,  that  in  this  class  of  cases,  just  as 
in  that  which  has  been  already  observed  upon,  the  operation  of  equitable  principle  has 
necessarily  been  to  force  the  distinction,  between  what  the  Reporter  has  ventured  to 
denominate  the  priminary  and  secondary  jurisdictions,  and  likewise  the  primary  and 
tiecondary  equities :  for  here  it  appears,  that  although  the  primary  jurisdiction,  and  its 
object  (i.  e.  the  bill  as  the  repr^entative  of  a  cause),  are  out  of  Court  by  the  abatement, 
there  still  remains  in  the  Court  a  certain  other  jurisdiction,  whereby  it  can  make  an 
order,  which  is,  properly  speakipg,  noi  an  order  in  a  cause—  an  abated  cause  being  a 
nonentity — ^but  an  order  of  its  inherent  authority  respecting  the  proceedingSy  which, 
altbough  no  longer  representing  a  cause,  still  remain  in  Court  in  their  secondary  cha- 
racter and  the  proper  subjects  of  secondary  jurisdiction.  The  technical  objection  to  this- 
class  of  decisions,  is,  that  while  the  secondary  jurisdiction  recognises  a  present  right 
in  respect  of  the  proceedings  in  the  Court — viz.,  a  right  to  revive,  t.  e.  to  retain  and 
prosecute  them  against  the  defendants — it  does  not  recognise  any  present  Uability  in*  the 
person  having  the  right ;  and  therefore  it  recognises  a  civil  right  of  A,  against  B,y  without 
a  consideration :  ^uod  ahsurdum  est.  The  absurdum  may  also  be  exhibited  as  a  direct 
contradiction  in  terms,  by  having  regard  to  the  nature  of  the  right  of  revivor ;  but  it  is 
needless  to  ring  all  the  changes  of  a  false  proposition. 

In  this  state  of  the  English  authorities,  it  is  certainly  with  not  a  littie  pride  that  the 
Reporter  is  able  to  refer  to  the  decisions  in  Kieman  v.  Kieman  (4  Law  Bee.  N.  S.) 
by  Sir  Wm.  M*Mahon,  and  in  Grace  v.  Reid  (Cr.  &  Dix,  and  S.  C.  6  Law  Rec.  N.S.) 
by  his  Honor  the  present  Master  of  the  Rolls ;  which,  as  it  is  humbly  conceived,  are  deci- 
sions that  square  exactiy  with  the  demands  of  principle ;  and  what  is  better  still,  they 
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are  deciBions  by  which  full  jusUce  bui  been  done.  There  is,  however,  in  the  printed 
report  of  the  former  case,  an  obscure  snggestion  respecting  a  difficulty  as  to  the  person 
against  whom  the  subpoena  should  issue ;  bat  this  must  be  a  misprint :  for,  it  most  be 
owned,  the  principle  which  justifies  the  decision,  should  regard  as  an  absordity  any 
doubt  as  to  the  person  against  whom  the  subpoena  should  issue.  Does  not  the  fact 
which  abates  the  primary  jurisdiction  (viz.,  the  marriage  of  the  female  plaintiff),  give 
to  the  husband  a  vested  right  in  the  proceedings  had  by  his  wife  before  her  marriage  ? 
and  how  ean  he  have  this  right  without  the  attendant  liability  ?  Is  it  not  too  late  to 
question  the  liability  after  the  right  has  been  declared  P  And  is  not  the  order  for  dis- 
mission of  the  bill  9Bjfontive  an  act  of  the  Court's  authority  against  the  person  who  woold 
oflierwise  be  entitled  to  retain  it,  as  if  costs  had  been  superadded  P  The  principle  as 
to  the  personal  representatiTe  is  just  the  same,  the  only  difference  in  effect  being,  that 
the  marital  liability  is  unlimited  and  absolute,  and  that  the  representative  liabilitj  is 
only  to  the  extent  of  assets.  In  Grace  v.  Reidy  the  abatement  was  by  the  death  of 
one  of  the  defendants ;  and,  for  that  reason,  one  or  two  preliminary  remarks  are  ne- 
cessary in  order  to  exhibit  the  full  principle  and  effect  of  the  decision. 

It  has  been  already  shewn,  that  from  the  nature  of  the  primary  jurisdiction — or,  in 
oilier  words — that,  from  the  necessities  of  equitable  principle,  a  cause  in  the  contem- 
plation of  Equity  must  either  exist  entirely,  or  not  at  all ;  and  that  the  doctrine  of 
partial  abaiemetUi  (which  the  Courts  have  sometimes  winked  at  for  the  purpose  of  pre- 
Tenting  intolerable  violations  of  justice  and  moral  feeling),  if  doctrine  it  can  be  called, 
is  in  the  view  of  equitable  principle  a  mere  contradiction  in  terms :  for  a  cause  is  an 
entire  and  indivisible  thing.  Therefore,  whether  the  abatement  be  by  the  death  or 
marriage  of  the  plaintiff,  or  by  the  death  or  marriage  of  one  of  the  defendants,  is  utterly 
immaterial— it  is  an  abatement  which  extinguishes  the  cause ;  and  although,  in  prac- 
tice, it  is  very  common,  where  a  necessary  but  perhaps  formal  party  has  dropped  oat 
of  the  cause,  to  proceed  with  it  and  obtain  a  decree  without  apprising  the  Court  of  the 
abatement,  such  practice  is  fraught  with  danger  to  the  persons  who  may  afterwards 
have  occasion  to  make  title  under  the  decree.  To  these  observations  it  is  proper  to 
add,  that,  in  the  case  of  Grace  v.  Beidf  the  Master  of  the  Rolls  was  pleased  to  order 
that  the  canse  should  be  revived  within  a  limited  time,  or  that  the  bill  should  stand 
dbraissed  with  costs.  If  the  principle  of  that  decision  is  to  be  admitted,  it  should  role 
all  the  cases  which  have  been  adverted  to ;  and  there  can  be  no  doubt  that  it  woold 
have  the  effect  of  sweeping  out  much  of  the  rubbish  with  which  Chancery  practice  is 
at  present  entangled,  and  of  reducing  it  to  something  like  a  simple  and  scientific 
system.] 
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Tbb  bill  in  this  cause  prayed,  amengst  other  tbing«,  for  ao  injunction  In  an  injanc- 
to  reiUrain  proceeding*  at  Law  ;  and  the  uioal  tnjanction  waa  granted  on^hT^omTng 
10  the  fint  instance  on  the  10th  of  Febmary  last.     The  defendant  an-   ^P^  f  ^®  ^^ 

'  leDdant  8    an- 

swered upon  the  8th  of  July  following ;  and  upon  the  1 3th  of  the  same   swer,  the 

Bonth,  the  plaintiff  gare  notice  of  moring  to  continue  the  iognnction  ^^^^  of  ^m^ 

to  the  hearing  of  the  cause,  on  equity  confessed  in  the  answer,  hot  did  tion  to  conti- 

Bot  state  by  his  notice  that  such  motion  should  be  without  prejudice  to  junction  upon 

bti  right  of  excepting  to  the  answer  for  insufficiency.     However,  on  the  ^^i^  w  aid 

9tli  of  September,  he  gave  notice  of  exceptions;  and  on  the  20th  of  not  state  that 

October  (the  three  weeks  limited  by  the  rule*  having  then  e3q>ired),  shonldbe  w^th- 

inned  a  summons  for  the  first  time,  to  the  defendant's  solicitor,  to  out  prejudice 

tttsttd  to  ai^e  the  exceptions.    The  defendant's  solicitor  attended,  excepting  to  ° 

lod  bcffffed  time  until  his  Counsel  should  come  to  town ;  in  conse-  f^®  ^^^^  ^^^ 

"•  insumciencj : 

qoeace  of  whioh  the  consideration  of  the  exceptions  was  deferred,  Held,  that  ex- 

isd  nothing  bad  as  yet  been  done  upon  them.     The  notice  of  the  1 3th  ^^da'^fil^^' 

of  Jnly,  to  continue  the  injunction,  was  not  moveable  until  the  first  day  were  irregu- 

of  the  present  Sittings;  and,  on  the  motion,  nothing  was  said  of  the  of  motion  to 

exceptions,  and  the  injunction  was  continued  upon  terms.  continue    the 

^         '  'f  ^  injunction 

should  have 

Mr.  ColUns,  Q.  C,  with  whom  was  Mr.  D.  E.  Kane,  for  Lord  Egmont,  ^t^Vj^j^^ce  ' 
BOW  moved 'that  the  exceptions  should  be  taken  off  the  file  for  inregu-  &c. 
lirity ;  and  contended,  that  the  plaintiff's  notice  of  motion  to  continue 
tbe  iajnoeUon  upon  equity  confessed  in  the  answer,  without  any  saving 
of  the  light  to  except,  was  a  waiver  of  all  objections  to  the  answer  for 
isisfideDcy.  They  further  insisted,  that  the  plaintiff's  proceedings  with 
reference  to  the  exceptions  had  been  altogether  irregular :  he  gave  notice 
of  s  motion,  after  which,  according  to  the  rules  of  the  Court,  he  could  not 
«xeept  at  all ;  but  even  if  it  had  been  competent  to  him  to  except  after  the 
sotiee  of  the  13th  of  July,  yet  he  neither  gave  notice  of  the  exceptions 
within  the  time  limited  by  the  rules  of  the  Court,  nor  proceeded  to  obtain 
>  report  upon  the  exceptions  within  the  regular  time  after  notice  of  them 
wis  given.  It  was  also  stated  that  Lord  Egmont  was  at  present  upon  the 
Continent,  and  that  the  subject  matter  of  the  exceptions  related  to 
inwactioas  alleged  to  have  taken  place  between  his  agent  and  the  plain- 
tiff, ss  to  which  it  was  highly  improbable  that  the  defendant  could  give 
«iy  uifi>rmation.  Alien  v.  Murphy  (o) ;  How.  Eq.  EaxL  457 ;  WyaU'e 
iV.  lUg.  202. 

Mr.  (kway^  for  the  plaintiff.— The  defendant's  answer  came  in  at  the 

(a)  3  Law  Rec.  O.  S.  326.  *  7Sth  General  Order,  Not.  1834. 
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commencement  of  the  long  neation,  uid  jn>t  u  Conniel  were  about  lo 
leave  toim  on  circuit.  A  notice  of  motion  to  continae  the  injandioii 
npon  equity  confetied  wu  then  lerred  u  of  conrae  to  prerent  (he  in- 
janotion  Irom  fitUing',  and  at  soon  u  it  mu  ponible  to  c»bt«n  CoddmI'i 
opinion  npon  the  miwer,  notice  of  the  exceptioni  wai  gitren.  It  ma 
then  in  the  very  depth  of  the  long  racatlon,  when  the  CoqrkI  bolh  of 
Lord  Egmont  and  the  plaintiff  were  oat  of  town,  and  it  ia  plain  thu 
the  delay  with  which  the  plaintiff  is  charged  wai  altogether  nnsToidaUt, 
and  that  at  any  rate  it  ia  not  now  competent  for  the  defendant  to  nlj 
on  that  ground  of  objection,  ai  faia  solicitor  attended  before  the  Mula 
on  the  aammoni  of  the  30th  of  October,  and  obtained  time  to  prepare 
to  argne  the  exceptioni.  Therefore  the  single  qneadon  on  thia  motini 
ia,  whether  the  notice  of  motion  to  continne  the  injunction  npon  eqaitj 
confeaeed  without  aaring  the  right  to  except,  ia  neceatarily  a  wu*<f  «f 
that  right  P  There  can  be  no  doubt  that  you  may  more  to  eonliniM  u 
injunction  npon  equity  confeaaed  '  aaving  the  right  to  except,'  and  it 
ia  aubmitted  that  an  expreaa  reaervation  of  the  right  ia  nnneceaaary,  u 
the  admiaaiona  may  be  anfficient  to  ground  the  motion,  althoogti  ih 
anawer  may  be  short  in  material  particulara  and  altogether  insufficlnt 
aa  an  anawer  to  the  bill,  or  for  the  purposes  of  the  cause.  Sarmuttr. 
Samiimttam  (a) ;  Lambert  r.  Lambert  (b). 

The  Master  op  the  Rolls,  afier  atating  tbe  facta  appearing  spas 
thia  motion,  now  said— 

The  bill  in  thia  cause,  and  the  defendant's  answer  to  it,  have  ben 
■o  recently  before  the  Court  on  the  motion  to  continne  the  injonction, 
and  the  material  facts  of  the  case  were  then  so  much  commented  opoa, 
that  I  cannot  throw  entirely  ont  of  my  considemtion  the  foct  Khidi 
appeared  on  that  occasion — tiiat  it  is  at  least  improbable  that  the  defeDd' 
ant  could  give  any  further  information  than  he  has  already  gtreo  n 
answer  to  the  plaintiff's  bilL  I  may  also  observe,  that  I  continued  tlie 
injunction  upon  terms;  and  I  have  little  doubt,  that  even  if  the  appli- 
cation had  been  without  prejudice  to  the  right  of  excepting,  and  1  had 
been  aalced  to  put  the  plaintiff  under  the  further  terma  of  not  esceptiog, 
I  would  hare  impoaed  aoch  further  terms — especially,  as  the  defendaot'i 
abaeuce  npon  the  Continent  ahonld  neceaaarily  render  the  taking  of  ex- 
ceptiona  the  canae  of  much  inconrenience  and  delay.  The  case  of 
Allen  r.  Mvrphy  shews  that  the  continuance  of  an  injunction  withoat 
prejudice  to  exceptions,  ia  by  no  meana  of  courae:  it  mutt,  dearir 
appear  that  a  further  anawer  from  Uie  defendant  is  uecessary,  and  thai 
the  exceptions  hare  not  been  taken  for  the  purpose  of  delay.  Bit 
independently  of  auch  considerations,  I  hare  no  doubt  that  1  moit 
grant  the  present  application,  upon  the  ground  that  the  motion  ta 

(a)  3  Swrt.  363.  (S)  1  Ir.  Eq.  B.  9. 
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continae  the  injanciion  npoD  the  equity  confessed  by  the  answer,  withoat 
any  saving  of  the  right  to  accept,  was  a  waiver  of  all  objections  to  the 
answer  for  insufficiency. 

In  Costiffon  y.  Hinchey  (a),  it  was  held  that  the  plaintiff  mnst  decide 
within  the  period  limited  by  the  rules  of  the  Court  whether  he  will 
move  to  continue  the  injunction,  or  except  to  the  answer ;  and  that,  if 
he  excepts,  he  cannot  move  to  continue  the  injunction  upon  equity  con- 
fessed  by  the  answer,  but  may  move  for  a  new  injunction  without 
prejudice  to  the  exceptions.     That  decision  shews,  that,  in  the  opinion 
of  the  late  Master  of  the  Rolls,  a  plaintiff  cannot  first  move  upon  equity 
cosfessed,  and  afterwards  as  of  course  except  to  the  answer.     I  am  of 
the  same  opinion;  although  I  am  not  prepared  to  go  the  length  of  holding 
that  a  plaintiff  may  not  except  to  the  answer  and  still  move  on  its  ad- 
missions, expressly  reserving  the  question  as  to  the  exceptions  pending, 
or  saving  the  right  to  except.     In  Howards  Equity  Exchequer  (b),  it 
is  said  that  ''if  the  plaintiff  should  move  for  an  injunction  upon  equity 
"  confessed  in  the  defendant's  answer,  he  cannot  afterwards  except  for 
**  insufficiency ;  for  upon  his  own  motion  he  hath  admitted  an  answer 
*'  which  must  be  supposeil  to  be  a  full  answer,  as  a  short  answer  is  not 
<*  deemed  an  answer :  sed  quiere*    But  the  proper  method  is,  first  to 
"  except,  and  then  give  notice  of  a  motion  for  an  injunction  on  equity 
^*  confessed  without  prejudice  to  the  exception,"     By  the  the  rule  of  18th 
March  1819  (c),  a  plaintiff  may  serve  his  notice  to  continue  the  injunc- 
tion, founded  upon  equity  in  the  answer,  without  prejudice  to  excepting. 
I  am  therefore  of  opinion  that  according  to  the  practice  of  this  Court, 
yon  may  move  to  continue  the  injunction  upon  admissions  in  the  answer 
without  prejudice  to  exceptionti,  or  the  right  of  excepting ;  but  in  such 
case,  the  exceptions  or  the  right  of  excepting,  must  be  expressly  saved 
by  the  notice.     The  Court  may  continue  the  injunction  without  pre- 
judice to  exceptions,  as  desired ;  but  Allen  v.  Murphy  shews  that  it 
is  not  by  any  means  of  course  to  do  so :  it  must  clearly  appear  to  the 
Coart  that  the  answer,  although  containing  admissions  sufficient  to 
ground  the  motion,  is  materially  defective  and  insufficient  for  the  pur- 
poses of  the  cause.  Otherwise,  the  Court,  when  continuing  the  injunction, 
will  put  the  plaintiff  under  terms  of  waiving  the  exceptions ;  and  it 
necessarily  follows  that  an  injunction  upon  equity  confessed  witheut 
any  saving  of  exceptions,  extinguishes  them  as  of  course. 

As  to  the  case  of  Lambert  v.  Lambert  (d),  I  find  upon  reference  to 
(he  Registrar's  book,  that  the  notice  of  motion  there  was  *  without  pre- 
judice to  the  exceptions  then  filed ;'  it  is,  therefore,  not  an  authority 
against  the  present  application,  which  I  must  grant ;  but  I  will  say— no 
costs  of  this  motion. 


1840. 


(a)  I  Hog.  46. 

(c)  Smith's  Rales,  164. 


(*)  p.  467. 

{(I)  1  Ir.  £q.  R.  9. 


230  CASES  IN  EQUITY. 


1840. 

ItoUt. 


CRAMER  V.  GRIFFITH. 

Dec,  4. 

The  Court,  ARABELLA  Fox»  being  seized  in  fee  of  the  lands  of  Bawn,  in  tbe  county 

onbeha^of^a  of  Longford,  execnted  a  lease,  bearing  date  the  10th  of  Jane  1801, 

landlord,  for  li-  whereby  she  demised  the  said  lands  to  John  Ousley,  for  three  lives,  two 

ceed   at  law,  of  which  were  still  in  being,  at  the  yearly  rent  of  £479.  12s.  Od^,  late 

°°^^  A**"*^".  ^'""'oncy.     After  the  execation  of  this  lease,  John  Onsley  was  appointed 

pointment  of  a  the  land  agent  of  Arabella  Fox,  and  so  continued  down   to  the  year 

no^enteVTu^^  1831,  when  William  Walker  was  appointed  her  agent.     Arabella  Fox 

any  question  of  died  in  1834,  having  previonsly  executed  some  settlement,    nnder  the 

tween  the  land-  limitation  of  which,  Stratford  Kir  wan  and  Richard  Fox  became  entitled 

^^'nt  Sat  wS"  ^  *^®  lessor's  interest  in  the  lands.     It  appeared,  that  in  the  year 

in    a   proper  1881,  in  consideration  of  the  general  fall  in  the  value  of  land,  and  of 

the^iiLter  to  ^>>*^i'Io  and  lasting  improvements  made  upon  the  demised  premises  by 

inquire  and  re-  John  Ousely,  Arabella  Fox  agreed  to  make  a  reduction  in   thereat 

any    proceed-  ^^om  £479.  128.  Od.  to  £320,  late  currency ;  and  the  fact  of  this  redac- 

mgs  sboT^d  be    ^\^^  ^^  evidenced  by  a  series  of  rentals  or  stated  and  settled  accounts, 
taken  m  defen-      ,  ^ 

ding  the  eject-    signed  by  Arabella  Fox,  and  passed  between  her  and  John  Ousley,  as 
iation  "tiiereto!    P^'^^oipal  and  agent ;  and  she  continued  to  receive  the  abated  rent  from 

the  year  1821,  not  only  to  the  time  of  John  Ousley  ceasing  to  be  ber 
i^ent,  but  down  to  her  decease  in  1834.  John  Ousley  died  in  1835; 
and  by  order  of  12th  July  1839,  a  receiver  was  appointed  in  this  cause 
over  the  tenants*  interest.  Stratford  Kirwan  and  Richard  Fox,  after 
the  decease  of  Arabella  Fox,  continued  to  receive  the  abated  rent  from 
John  Ousley,  and,  after  his  death,  from  his  representatives,  and  the 
receiver  in  this  cause  ;  and  in  Kaster  Term  1838,  an  arrear  of  two 
years'  rent  having  then  accrued  due,  William  Walker,  as  the  land  agent 
of  Stratford  Kirwan  and  Richard  Fox,  on  that  occasion  made  an  affi- 
davit, ascertaining  the  amount  of  the  rent  then  due  to  be  £591.  4s.  3d. 
sterling,  being  the  amount  of  two  years'  rent  of  the  said  lands,  at  the 
abated  rent.  This  arrear  was  subsequently  paid  by  the  receiver  in  the 
cause ;  but  on  the  4th  of  February  1840,  Stratford  Kirvran  and  Riirh- 
ard  Fox  caused  a  notice  of  that  date  to  be  served  upon  him, 
stating,  that  from  the  1st  of  May  1839,  the  original  rent  of  £479.  l^s. 
late  currency  would  be  enforced.  The  amount  of  the  abated  rent  was 
subsequently  tendered  to  Stratford  Ki  rwan  and  Richard  Fox  by  the 
receiver,  to  November  1840,  but  refused  to  be  received  by  them. 
Upon  this  state  of  facts,  and  there  being  a  year  and  a-halFs  rent  dae 
of  the  said  lands  up  to  the  1st  November  1840,-^ 
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Mr.  LiUon,  Q.  C^  moved  the  Ck>urt,  od  behalf  of  the  said  Stratford 
Kirwan  and  Richard  Fox,  fur  liberty,  aotwithstanding  the  appoint- 
ment of  a  receiver  in  this  cause,  to  proceed  at  law,  as  they  might  be 
advised,  for  the  sum  of  £664.  Is.  3d.,  sterling,  equivalent  to  the  sum  of 
£719.  Ss.,  late  currency,  being  the  amount  of  one  and  a-half  year's  rent 
of  the  said  lands,— suggesting  that  the  abatement  was  only  made  dur- 
ing pleasure,  and  that  there  was  nothing  in  the  case  to  preclude  the 
lessors  from  enforcing  the  full  amount  of  the  original  rent. 


1840. 

BoUt. 


CRAMBR 
ORIFFtTfiU 


Mr.  Jenkins  for  the  receiver,  submitted,  that  under  the  circumstances 
of  the  case,  the  Court  would  either  pronounce  no  rule  on  the  motion, 
or  if  disposed  to  grant  it,  refer  it  to  the  Master  to  inquire  and  report 
whether  any,  and  what,  proceeding^  should  be  taken  by  the  receiver,  for 
the  purpose  of  defending  the  ejectment,  or  in  relation  thereto.  That 
the  abated  rent  had  been  received  for  nearly  twenty  years,  both  by 
Arabella  Fox  the  lessor,  and  those  deriving  under  her,  and  that  the 
agreement  fur  the  reduction  of  the  rent  was  evidenced  by  the  stated 
and  settled  accounts,  signed  by  Arabella  Fox,  and  by  the  affidavit  of 
Mr.  Walker  the  land  agent  of  Stratford  Kirwan,  and  Richard  Fox  ;«- 
that  this  dealing  and  these  documents  amounted  in  Equity  to  evi- 
dence of  a  release  of  the  sum  of  £159.  1 2s.  Od.  late  currency,  the 
di£Ference  between  the  original  rent  of  £479. 12s.  Od.,  and  the  abated  rent 
of  £320,  and  that  this  view  of  the  case  was  substantially  borne  out  by 
a  consideration  of  the  cases  of  Asian  v.  Pye  (a) ;  Eden  v.  Smyth  (b) ; 
Floioer  v.  Martin  (c) ;  Wid^  v.  Raibjf  (d) ;  Norton  v.  PVard(e) ;  Sib^ 
thorp  V. Moxom  (f)\  Gilbert  v.  WetheraU(p) ;  in  which  it  was  decided  that 
entries  in  books,  letters,  parol  declarations,  and  the  general  dealings  of 
parties  were  tantamount  to  a  release,  and  that  the  Court  would 'not  permit 
a  party  claiming  under  the  person  bound  by  the  equitable  release,  to 
set  up  or  revive  a  claim  which  it  was  clear  the  original  person  had 
abandoned.  That  in  the  present  case,  the  affidavit  of  the  land  agent 
of  Stratford  Kirwan  and  Richand  Fox,  with  the  subsequent  receipt 
by  them  of  the  abated  rent,  evidenced  a  confirmation  by  them,  if  any 
was  necessary,  of  the  agreement  for  a  reduction  of  the  original  rent,  by 
Arabella  Fox ; — that  this  was  an  application  to  the  discretion  of  the  Court, 
and  if  the  Court  was  satisfied  that  the  receiver  had  an  equitable  defence 
to  the  ejectment,  it  would  not  permit  an  ejectment  to  be  brought  for  non- 
payment  of  the  rent  of  these  lands,  calculating  the  same  after  the  rate 


'(a)  6  Yes.  350. 

(c)  Myl.  &  Cr.  469. 

(0  R.  &  Myl.  178. 


(h)  6  Yes.  341. 
(d)  2  B.  C.  C.  386. 
(f)  3  Atk.  680. 


(g)  2  Sim.  &  Stu.  264. 
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V. 

ORIFFITH. 


mentioned  in  the  original  lease^  when  the  receiver  was  willing  at  once 
to  pay  the  amount  of  the  rent  due,  according  to  the  abated  rate. 

Master  of  the  Rolls. 

I  must  grant  the  application  of  the  lessors  for  liberty  to  proceed  at 
law,  as  it  is  not  the  practice  of  the  Court  to  interfere  with  any  rights 
a  lessor  supposes  he  is  entitled  to>  nor  to  try  the  merits  of  such  cases 
upon  motion.  But  on  the  facts  stated,  I  think  it  a  very  proper  case  for 
a  reference,  and  shall  therefore  refer  it  to  the  Master  to  report  whe- 
ther it  win  be  for  the  benefit  of  the  parties  in  this  cause  that  any 
and  what  proceeding^  should  be  taken  by  the  receirer  to  defend  the 
ejectment^  or  in  relation  thereto. 


Mr.  Lition  applied  fot  the  costs  of  the  motion. 

Master  of  the  Rolls. 

How  can  I  give  costs  in  such  a  case,  and  after  a  tender  of  the  abated 
rent  ?  Upon  the  facts  stated,  your  client  may  hare  to  pay  the  costs 
of  a  suit  in  Equity.* 

*  But  see  FUzgerald  y.  Lord  PcHarlhigim,  1  Jones,  430. 


1841. 
Jan,  14. 


JOHN  FAWCETT, Plaintiff. 

THOMAS  HODGES,  public  officer  of  the  Agricultural 
and  Commercial  Bank  of  Ireland,  JAMES  CHAM- 
BERS, JOHN  DWYER,  PHILIP  JONES, 
CHARLES  MALLEY,  JOSEPH  ROBINSON 
PIM,  GUSTAVUS  WILSON,  and  HENRY 
WATSON, Defkndanit. 


Beld,  upon  de-    Thb  bill  in  this  cause  was  filed  against  the  defendant  Thomas  Hodges, 
Se^Banker'8     ^  public  officer  of  the  Agricultural  and  Commercial  Bank  of  Ireland, 

Act,  33  G.  2, 

c.  14,  is  not  repealed  by  the  6  G.  4,  c.  42 ;  and  that  upon  the  stoppage  of  payment  by 
a  Joint  Stock  Banking  Company  formed  under  the  latter  statate,  a  crust  is  created—  in 
fayour  of  the  creditors,  and  afifecting  all  the  property  of  the  shareholders — under  the 
Banker's  Act,  which  may  be  administered  by  tills  Court,  at  the  suit  of  any  creditor 
against  the  Public  Officer  of  the  Company,  instituted  without  making  the  other  creditors 
or  the  shareholders  parties ;— it  being  stated  in  the  bill  that  the  co-partnership  assets  are 
sufficient  to  discharge  the  liabilities  of  the  Company,  and  it  not  appearing  that  ihie  share- 
holders haTe  any  other  liabilities  than  those  of  their  co-partnership. 
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and  the  other  defendants  as  Directors  and  Managers,  by  the  plaintiff  on 
behalf  of  himself  '*and  the  several  other  creditors  of  the  society 
^  who  shall  come  in  and  contribute  to  the  expenses  of  this  suit."  It 
stated*— 

That  in  and  preyioos  to  the  year  1838,  a  certain  society  or  co-part- 
nership of  Bankers  in  Ireland,  consisting  of  upwards  of  3000  persons, 
members  and  co •partners,  was  framed  and  established  in  Ireland  pur- 
snant  to  the  provisions  of  6  (r.  4,  entitled  *<  An  act  for  the  better  regu- 
*<  lation  of  co-partnerships  of  certain  Bankers  in  Ireland,"  called  the 
Agricnltaral  and  Commercial  Bank  of  Ireland,  which  society  or  co- 
partnership was  so  framed  for  the  purpose  of  carrying  on — and  plaintiff 
charged  did  carry  on— *in  the  sud  year  1838,  and  for  several  years  pre- 
vious thereto,  and  from  thence  dntil  the  stoppage  of  payment  of  such 
bankers  as  after  mentioned,  the  trade  and  business  of  bankers  in  Ireland, 
at  various  towns  and  places  in  Ireland  and  more  particularly  at  [the 
several  towns  in  the  counties  of  Tipperary,  Gralway,  Sligo,  and  Water- 
ford,  in  which  branch  banks  were  established,]  by  issuing  bills  and  note» 
of  the  said  society  or  co-partnership,  and  by  receiving  of  deposits  in 
cash  and  Bank  of  Ireland  notes,  and  by  discounting  bills  of  exchange 
and  promissory  notes  according  to  the  usage  and  custom  of  bankers  in 
Ireland,  as  by  a  return  or  account  entered  at  theStamppffice  in  Dublin, 
in  pursuance  of  said  act,  and  verified  by  the  solemn  declaration  of  one 
William  Hughes,  as  one  of  the  officers  of  the  said  society  or  co-partner- 
ship, bearing  date,  &c  &c.,  and  by  a  copy  thereof  attested  by  the  Comp- 
troller General  of  Stamps  in  Ireland  might  appear. 

That  the  business  of  the  said  society  or  co-partnership  was  managed 
under  the  directions,  advice,  and  control  of  certain  members  of  the  said 
co-partnership,  called  Directors  ;  and  that  pursuant  to  the  provisions  of 
a  certain  deed  of  agreement  for  regulating  the  business  and  affairs  of 
the  sud  co-partnership,  which  deed  was  alleged  to  be  in  the  possession  of 
the  defendants  after  named,  or  some  of  them,  and  the  particulars 
of  which  the  plaintiff  was  unable  to  set  forth,  certain  members  of  the 
said  co-partnership,  that  is  to  say,  John  Chambers,  John  Dwyer,  Philip 
Jones,  Charles  Malley,  Joseph  Robinson  Pirn,  Gustavos  Wilson,  and 
Henry  Watson,  were  chosen  and  nominated  by  such  society  or  co- 
partnership as  Directors  to  manage  and  direct,  and  to  act  as  a  consult- 
ing committee  in  managing  and  directing  the  business  of  the  said  sodety 
or  co-partnership  of  bankers :  that  the  said  several  above-named  persons 
were,  from  the  1st  day  of  January  1840  to  the  20th  day  of  June  1840, 
the  Directors  of  the  said  society,  &c,  and  in  the  said  month  of  June  1840, 
acted  as  such  Directors  and  as  members  of  the  consulting  committee 
or  board  of  management  and  direction  of  such  society,  and  still  professed 
to  act  as  Directors  of  the  said  co-partnership. 


1841. 

Rolls. 


FAWCBTT 

V. 
HODOES. 


*  It  Itos  been  deemed  advisable  to  give  the  statement  and  prayer  of  the  bill  at  length. 
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1841. 
RoOs. 


PAWCRTT 

r. 

HODGBfl. 


That  the  said  co-partnership,  Ike,  and  its  Managers  and  Directors,  in 
order  to  indaoe  plaintiff  and  the  public  in  general  to  give  credit  to  the  said 
co-partnership, and  to  indaoe  them  to  take  the  bills  and  promissory  notes  of 
the  said  co'^partnership,  and  to  make  deposits  of  cash  and  Bank  of  Ireland 
notes  in  the  several  banking  concerns  of  the  said  co-partnership,  &c.,  from 
time  to  time  made  and  published  various  false  and  fraudulent  representa- 
tions of  the  property  or  alleged  property  and  state  of  the  affairs  of  the  said 
co-partnership,  &c.,  and  caused  to  be  printed  and  published  in  a  certain 
book  called  The  Dublin  Almanack  and  Greneral  Register  of  Ireland  for 
the  year  1840,  which  was  in  said  year  published  in  Dublin  by  Pettigrue 
and  Oulton,  he,  a  certain  statement,  announcement,  or  advertisement, 
headed  or  entitled  '  The  Agricultural  and  Commercial  Bank  of  Ireland,' 
in  which  it  was  amongst  other  things  stated  as  follows : — *'  Correspond- 
'*  ing  and  Consulting  Committee  elected  annually  from  amongst  the 
*'  largest  class  of  shareholders  on  the  first  Monday  in  the  month  of 
*<  November,  meet  daily  at  the  Company's  house,  63  Fleet-street  The 
"  shareholders  at  present  registered  exceed  3000  in  number,  embracing 
**  the  landed  and  commercial  classes.  Capital,  one  million,  with  power 
**  in  the  deed  of  s  ettlement  to  extend  it  to  four  millions  with  consent  of 
*'  a  special  meeting  of  proprietors;" — as  would  more  fully  appear  by  the 
said  statement  in  page  187  of  the  said  book  to  which  plaintiff  referred. 

That  in  said  statement  or  notice  so  published,  &c*,  the  names  of  the 
persons  stated  to  have  been  Directors  of  the  said  society  or  co-part* 
nership,  including  the  names  of  the  persons  hereinbefore  stated  were 
given ;  and  amongst  the  names  therein  inserted  as  being  Directors  of 
said  co-partnership,  &c.,  appeared  those  of  *  William  Hodges,  Esq., 
Alderman,  Miltown  House,'  and  *  Arthur  L.  Saunders,  Stephen's  Green 
and  Killarney,'  although,  as  plaintiff  charged,  the  said  Wm.  Hodges  and 
Arthur  L.  Saunders  had  then  ceased  to  be  members  of  said  co-partner- 
ship ;  and  as  evidence  thereof  plaintiff  charged  that  their  names  did  not 
appear  in  the  said  return  so  lodged  in  the  Stamp  Office,  although 
plaintiff  charged  that  the  said  WiUiam  Hodges  and  Arthur  L.  Saunders 
were  in  the  year  1838  members  of  such  society  or  co-partnership. 

That  on  or  about  the  20th  day  of  April  1840,  a  meeting  of  the 
members  of  the  said  society  or  co-partnership  was  held  at  the  said 
bouse  of  the  said  co-partnership,  &c.,  at  63  Fleet-street,  in  the  city  of 
Dublin,  at  which  meeting  Henry  Watson,  a  member  of  said  society,  &c., 
and  one  of  the  said  Directors  thereof,  took  the  chair,  and  thereupon 
a  report  in  writing,  purporting  to  be  a  report  of  the  Board  of  Directors 
of  the  said  society,  &c,  to  the  proprietors  or  co-partners  of  the  said 
society,  &c.,  signed  by  the  said  Henry  Watson  was  presented  and  read ; 
and  was  then  and  there  ordered  to  be  received  and  entered  on  the 
minutes  of  such  society,  &&;  which  report  bore  date  on  or  about 
the  18th  day  of  April  1840 ;  and  stated,  amongst  other  things,  that 
the  profit  on  the  bosbess  transacted  at  the  branches  for  the  last  half 
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year  was  more  than  doable  that  of  the  preceding  half  year;  as 
by  said  report  in  the  possession  or  power  of  some  of  the  defend* 
ants,  &&,  might  appear.  That  sach  statement  was  and  still  continued  to 
be  antroe.  That  the  Directors  of  the  said  society,  &c.,  or  some  of  them, 
or  William  Hughes  or  Thomas  Hodges,  two  of  the  public,  officers  of 
said  society,  &c.,  or  some  person  or  persons  in  their  or  some  of  their 
behalf,  and  with  their  or  some  of  their  authority,  in  the  month  of  April 
1840,  caused  to  be  published  in  several  of  the  Dublin  newspapers,  and 
particularly  in  the  Dublin  Evening  Mail  and  Saunders'  News-Letter,  or 
one  of  them,  a  document  purporting  to  be  a  report  of  the  proceedings 
at  such  meeting,  and  which  report  plaintiff  charged  to  have  been  pre- 
pared and  furnished  to  such  newspapers,  or  some  one  of  them,  by  the 
said  Directors,  or  one  of  them,  or  by  the  said  public  officers,  or  one  of 
them,  or  some  person  authorised  for  that  purpose  by*or  on  behalf  of  the 
said  society,  &c.,  or  said  Directors  or  some  of  them  ;  and  which  pro- 
fessed report  of  the  proceedings  at  such  meeting  was  published  in 
several  or  some  or  one  of  the  newspapers  published  in  Dublin  in  the 
month  of  April  1840.  That  the  said  Directors  or  some  of  them,  or  the  said 
society,  &a,  or  some  of  its  officers,  paid,  out  of  the  funds  of  the  said 
society  or  otherwise,  to  the  proprietor  or  proprietors  of  such  newspaper 
or  newspapers,  or  for  his  or  their  use,  for  the  publication  in  such  news- 
paper or  newspapers  of  the  said  report,  or  a  report  of  the  proceedings 
at  such  meeting,  or  what  purported  to  be  a  report  of  the  proceedings 
at  such  meeting.  That  in  the  report  of  the  proceedings  at  such  meeting 
which  was  so  published  in  the  Dublin  newspapers  or  some  or  one  of 
them,  by  and  under  the  sanction  and  authority  and  at  the  expense  of 
the  said  society,  &c.,  or  of  some  of  the  said  Directors,  or  of  some  of 
them,  or  of  some  person  or  persons  by  them  or  some  of  them  authorised, 
and  particularly  as  published  in  The  Dublin  Evening  Mail  newspaper 
in  the  Month  of  April  1840,  it  was  amongst  other  things  stated  as 
follows :  "  In  addition  to  the  surplus  stated  of  £204,932.  3s.  2d.,  a  sum 
*< of  £113,104  is  to  the  credit  of  the  Trustees  entitled  'reverted  stock;' 
"  which  stock  has  been  transferred  to  said  Trustees  in  lieu  of  bills  and 
**  other  debts,  to  the  extent  of  about  £64,000,  now  to  the  credit  of  the 
*'  Company."  That  the  said  report  of  the  proceedings  at  such  meeting 
was  published  with  a  view  to  induce  plaintiff  and  the  public  into  a 
belief  of  the  stability  of  the  said  society  or  co-partnership ;  and  that 
such  statement  as  to  the  surplus  fund  of  £204,932.  3s.  2d.,  and  said  sum 
of  £113,104  was  a  false  fraudulent  and  delusive  statement,  and  was 
put  forward  by  the  said  society,  &c.,  by  the  said  Directors  thereof,  in 
order  to  deceive  plaintiff  and  the  public  and  to  induce  them  to  give 
credit  to  the  said  society,  &c. 

That  confiding  in   the   promises   of  stability  put  forward  by  the 
said  society,  &c.,  and  the  said  Board  of  Directors,  plaintiff,  on  or 
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about  the  lit  day  of  June  Utt,  deposited  and  lodgad  with  tha  laid 
■ocisty,  &&f  at  Roccrea  afbreiwd,  and  paid  into  the  handi  of  a  oerlain 
person  named  Davit,  the  Acconntant  dalj  appointed,  and  then  and  there 
actiog  on  behalf  of  the  Mud  society  or  co-partnership  of  one  of  the  baalc- 
in^  establishments  of  the  said  society,  9us.,  at  Roserea  aforesaid,  a  iDn 
of  £68.  7s.  to  the  credit  of  plaintiff,  the  receipt  of  which  snm,  plaintiff  . 
charged,  was  then  entered  in  the  books  or  some  book  of  account  of  the 
said  society,  &&,  by  the  sud  Davis  ;  and  therenpon  plaintiff  reqiured 
the  Mana^r  of  such  Bank  at  Rosorea  to  give  to  plaintiff  a  certain 
letter  of  credit  npon  Joseph  Harris,  Esq.,  the  then  Agent  in  London  of 
such  society,  &c  for  said  snm  of  £68.  7s.,  in  favonr  of  Messrs.  Wettron 
and  Dignam:  Whereupon  one  Downea,  as  snch  Manager,  gave  to 
plaintiff  a  certain  letter,  signed  hy  him  at  MuiBger  of  said  Bank,  dated 
Rosorea,  1st  of  June  1840,  and  directed  to  Joseph  Harris,  Esq.,  14, 
St.  Helen's-place,  Bishop's-gate,  London  ;  whereby  the  sud  Downes,M 
such  Manager,  requested  the  said  Joseph  Harris  to  honour  the  drafts  of 
Messrs.  Westran  and  Dignam,  on  or  after  the  —  day  of  Jane,  for  the 
sum  of  £68.  7s.  sterling,  chaiging  the  same  to  the  acconnt  of  the  Agri- 
cnltaral  and  Commercial  Bank  of  Ireland ;  as  hy  said  letter  of  credit 
ready  to  be  prodnoed,  might  appear.  That  on  or  aboot  the  18tb  dsy 
of  Jnne  1840,  pliuntiff  also  deposited  and  lodged  with  the  said  sodMy, 
8ec.,  tX  its  said  banking-office,  situate  at  Roserea  aforesaid,  and  plaintiff 
then  and  there  pud  to  the  said  Davis,  then  and  there  acting,  &&,  a 
certun  farther  snm  of  £106.  15s.  9d.  sterling,  which  snm  was  there- 
upon also  credited,  &c.,  and  a  letter  of  credit  for  the  said  som  of 
£106.  15s.  9d.,  in  favonr  of  the  firm  of  M'Bimey,  Collis,  and  Con  at 
DuhltD,  was  then  applied  for  by  plaintiff,  and  drawn  by  the  said  Downes, 
as  inch  Manager,  opou  the  Dahlia  Agent  of  the  society,  &c  and 
directed  to  Thomas  Hodges,  Esq.,  6S  Fleet-street,  who,  plaintiff 
charged,  was  then  the  Dnhlin  Agent,  and — [Similar  statement  as  of  the 
preceding  letter  of  credit 3 

That  on  or  abont  the  18th  day  of  Jnne  1810,  the  said  society,  Itc, 
stopped  payment  as  snch  Bankers ;  and  as  evidence  thereof,  plaintiff 
charged  that,  on  said  18th  of  Jnne  1840,  a  notice  in  writing  was  posted 
up  at  the  said  pnblic  otBce  of  said  Bank,  at  63  Fleet-street,  in  the  dty 
of  Dublin  aforesaid,  and  where,  plaintiff  charged,  the  Board  of  Directors 
of  the  said  society,  Jhc,  had  been  and  still  were  in  the  habit  of  meeting 
a  transact  the  business  of  said  society.  Sec.,  and  where  letters  of  credit 
isaed  by  the  country  branches  of  said  society  were,  np  to  sud  last* 
lenUoned  day,  usnally  paid,  && — [a  copy  of  the  notice  was  here 
iierted^ — aad  which  still  remained  posted  up  at  said  public  office: 
!liat  copies  of  said  notice  were  pablished  at  adrertiBements  in  seve- 
sl  of  the  Doblin  newsp^ters,  and  paid  for  out  of  the  funds  of  the 
sid  society,  &&;  and  that  on  the  said  16th  of  Jnne  1810,  lettenwere 
rritten  and  signed  by  the  sud  Thomas  Hodges,  as  the  Agent  for  and 
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on  behalf  of  the  said  society,  &c,  and  by  order  of  the  persons  then 
acting  in  the  direction  of  the  a£fairs  of  the  society,  &c.,  and  before- 
named  as  Directors,  or  some  of  them,  and  were  then  forwarded  by  post 
or  otherwise  to  the  several  Managers  of  the  several  Branch  Banks  of 
the  said  society,  &c.y  at  the  several  towns  in  Ireland  thereinbefore  men- 
tioned, and  particularly  to  the  Managers  of  such  Branch  Banks  situate 
at  Roscrea  and  at  Carrick-on-Suir,  Nenagh,  Tipperary,  and  Thnrles,  by 
which  letters  such  Managers,  or  some  of  them,  were  directed  to  stop  or 
suspend  payment,  &c.  That  the  defendants  thereinafter  named  had  in 
their  power  or  possession  several  of  said  letters,  or  a  true  copy  or  true 
copies  thereof,  written  or  signed  by  the  said  Thomas  Hodges,  as  such 
Agent,  and  by  such  direction  of  the  persons  then  acting  in  the  direction 
and  management  of  the  said  Company  and  its  affairs,  at  the  head  office 
or  Company's  house.  No.  63  Fleet-street,  in  the  city  of  Dublin,  which 
said  letters  were  written,  signed,  and  forwarded  by  post  to  such 
Managers  on  or  about  the  19th  or  20th  days  of  June  last ;  and  by  which 
the  truth  of  the  charges  in  said  bill  contained,  respecting  the  stoppage 
or  suspension  of  payment  of  such  society,  &c.,  would  appear,  but  which 
the  defendant  refused  to  discover.  That  on  or  about  the  said  19th  day 
of  June  1840,  the  said  society,  &c.,  stopped  payment  at  their  said 
several  Branch  Banks,  and  particularly  at  the  banking  office  and  offices 
of  the  said  society,  &&,  at  Roscrea,  Tipperary,  Carrick-on-Suir,  Nenagh, 
and  Thnrles,  and  also  at  Parsonstown  in  the  King^s  County. 

That  the  said  letters  of  credit  thereinbefore  mentioned  were  respect- 
ively shewn  and  presented  to  the  respective  persons  to  whom,  and  at 
the  respective  places  where  the  same  were  respectively  directed,  in  the 
month  of  June  last,  and  after  the  18th  day  of  June  1840,  by  the  persons 
in  whose  favour  the  same  were  so  written,  or  some  of  the  persons 
belonging  to  the  respective  firms,  or  some  person  or  persons  acting  on 
his  or  their  behalf  in  whose  favour  the  same  were  written  and 
addressed,  and  who  respectively  demanded  payment  of  the  sums  in  said 
several  letters  of  credit  respectively  mentioned,  according  to  the  usage 
in  such  cases ;  but  payment  of  the  said  sums  was  declined  and  refused 
by  the  said  persons  to  whom  the  same  were  respectively  directed.  That 
the  said  several  letters  of  credit  were  afterwards  returned  to  pUuntiff 
by  the  said  Westron  and  Dignam,  and  by  the  said  M'Birney,  CoUis, 
and  Co.,  respectively,  as  dishonoured. 

That  the  plaintiff  now  was  the  bond  fide  holder  of  nine  promis- 
sory notes  of  the  said  society,  &c.,  for  the  sum  of  one  pound  each, 
payable  to  the  bearer  thereof  respectively  on  demand ;  one  of  which 
promissory  notes  bears  date,  &c — [Here  followed  a  particular  descrip- 
tion of  the  said  several  promissory  notes,  shewing  their  respective 
number  of  issue,  and  the  places  where  they  were  respectively  payable.] 
That  the  plaintiff  also  now  held  bond  fide  nine  other  promissory  notes 
for  the  snm  of  thirty  shillings  each,  &c — [The  like  particular  description 
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of  thesereral  last  mentioned  notes.] — That  upon  the  said  I8th]of  June 
1840,  the  said  society,  &c.,  was  and  still  continaed  to  be  jastly  indebted 
unto  plaintiff  in  the  sum  of  £175.  2s.  9d.  sterling,  over  and  above  all 
just  credits  and  allowances  whatsoever,  upon  foot  of  the  said  two  letters  of 
credit,  and  now  was  indebted  to  plaintiff  on  foot  of  the  said  promissory 
notes  in  the  sum  of  £22. 10s.,  making  altogether  the  sam  of  £1 97. 12s.  9d. 
with  interest  thereon  ;  and  that  plaintiff  had  made  and  caused  to  be  made 
frequent  applications  to  the  said  society.  Sic,  at  the  banking  offices  of  the 
said  society,  &c,  at  Roscrea  aforesaid,  and  also  at  63  Pleet-sireei,  m  At 
city  of  Dublin^  to  repay  to  plaintiff  the  amount  of  such  deposits  so 
made  by  him  as  aforesaid,  and  also  for  payment  of  the  said  several  pro- 
missory  notes,  plaintiff  producing,  or  causing  to  be  produced,  as  the  terms 
of  such  demands,  and  offering  on  receiving  payment  of  sud  sams  to  gi?e 
Dp  to  the  siud  society,  &c,  the  said  two  several  letters  of  credit  which 
he  had  so  received,  and  which  had  been  dishonoured  as  aforesaid ;  and 
especially  on  the  14th  of  November  1840,  plaintiff's  solicitor  applied  to 
the  said  Thomas  Hodges,  the  said  Dublin  Agent  of  the  said  society,  &&, 
at  No.  63  Fleet^street,  in  the  city  of  Dublin,  for  payment  of  the  said 
sums  to  him,  as  the  solicitor  of  the  plaintiff  duly  authorised  to  sue  for 
payment  thereof — plaintiff 's  said  solicitor  then  and  there  producing  and 
offering  to  deliver  up  to  the  said  society,  &&,  the  said  several  letters  of 
credit,  and  the  said  several  promissory  notes  upon  receiving  payment  of 
the  amount  thereof  respectively ;  but  the  said  Thomas  Hodg^  as  sach 
agent  as  aforesaid,  then  and  there  declined  to  make  any  payment  to 
plaintiff's  said  solicitor  on  account  of  plaintiff's  said  demands,  and 
stated  to  plaintiff's  said  solicitor  to  the  effect  that  the  said  Banking 
Society,  &&,  could  not  at  the  then  present  time  pay  any  demands  made 
upon  them  by  the  creditors  of  such  society,  &c. 

That  the  said  society,  &c.,  was  at  the  time  of  such  stoppage  of  pay- 
ment, and  still  continued  to  be  indebted  to  plaintiff  as  aforesaid,  and 
also  indebted  to  various  persons  on  foot  of  the  promissory  notes  of  the 
said  society,  &c.,  and  deposits  made  with  such  society,  &c^  and  on 
various  accounts,  in  a  very  large  sum  of  money  and  exceeding  the  amount 
of  the  sum  of  £100,.000. 

That  the  said  society,  &c.,  was  also,  at  the  time  of  such  stoppage  of 
payment,  possessed  of  personal  estate,  credits  and  effects,  consisting, 
amongst  other  things,  of  cash.  Bank  of  Ireland  and  other  bankers' 
notes,  bills  of  exchange,  promissory  notes,  bonds,  debts  due  by  judgment, 
mortgage  and  other  securities,  and  also  of  certain  interests  in  houses 
wherever  the  business  of  such  society,  &c.,  wus  carried  on,  of  a  very  con- 
siderable amount,  and  sufficient,  if  realised  and  rightly  administered,  to 
satisfy  all  the  debts  of  the  said  society,  &c.,  which  were  due  at  the  time  of 
such  stoppage  of  payment  of  the  said  society,  &c ;  and  all  which  personal 
estate,  credits  and  effects  whatsoever,  either  in  law  or  in  equity,  of  which 
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the  said  society,  &c.,  was  possessed  of  or  entitled  unto  at  the  time  of 
the  said  society,  &c.,  so  stopping  payment,  became  and  then  was,  as  plain- 
tiff charged,  liable  and  subject  to  the  payment  of  all  and  every  the  debts 
of  the  said  society,  &c.,  of  what  natnre  or  kind  soerer  the  same  might  be, 
and  without  any  regard  to  priority  or  preference  in  point  of  payment, 
pursuant  to  the  provisions  of  an  act  passed  in  the  thirty-third  year  of 
the  reign  of  his  late  Majesty  King  George  the  Second,  cap.  14,  entitled 
**  An  act  for  repealing  an  act  passed  in  this  kingdom  in  the  eighth  year 
*<of  the  reign  of  King  George  the  First,  entitled  'An  act  for  the 
^* '  better  securing  the  payment  of  bankers'  notes  and  for  providing  a 
*' '  more  effectual  remedy  for  the  security  and  payment  of  debts  due  by 
** « bankers.' " 

That  the  said  Thomas  Hodges,]the  Dublin  agent  of  the  said  society,  &c., 
was  duly  nominated  by  the  said  society,  &c.,  called  the  Agricultural 
and  Commercial  Bank  of  Ireland,  as  one  of  the  public  officers  of  the 
said  Banking  Society,  &c.,  to  sue  and  be  sued  as  the  nominal  plaintiff 
and  defendant  for  and  on  behalf  of  such  society,  &c.,  pursuant  to  the 
provisions  of  the  said  act  passed  in  the  sixth  year  of  his  late  Majesty 
King  George  the  Fourth,  chapter  42,  entitled  "  An  act  for  the  better 
'*  r^;ulation  of  co-partnerships  of  certain  Bankers  in  Ireland  ;"  as 
appears  by  the  said  return  made  pursuant  to  the  said  last  men- 
tioned act,  verified  by  the  solemn  declaration  of  the  said  William 
Hughes,  one  of  the  officers  of  the  said  society,  &c.,  on  or  about  the 
26th  day  of  March  1840^  and  lodged  at  the  Stamp-Office  Dublin, 
and  by  said  certified  copy  thereof  in  the  possession  of  plaintiff  or  his  said 
solicitor,  ready  to  be  produced,  &c  That  the  said  Thomas  Hodges  as 
such  public  officer  of  the  said  society,  kc^  and  also  the  said  John  Cham- 
bers, John  Dwyer,  Philip  Jones,  Charles  Malley,  Joseph  Robinson  Pim, 
Gustavns  Wilson,  and  Henry  Watson,  acting  as  Directors  or  Managers 
of  the  said  society,  &c.,  upon  such  the  stoppage  of  payment  of  said  society, 
&a,  and  since,  have  possessed  themselves  of  the  said  personal  estate, 
credits  and  effects  of  which  the  said  society,  &c.,  were  so  possessed  of 
or  entitled  to  at  the  time  of  the  said  society,  &c.,  so  stopping  payment, 
consisting  of  bills  of  exchange,  promissory  notes,  bonds,  securities  for 
money, shares  in  public  and  other  companies,  Government  and  other  stock, 
cash.  Bank  of  Ireland  and  other  bankers'  notes,  and  various  other  effects 
and  securities  of  the  particulars  of  which  plaintiff  was  ignorant,  but 
amounting  altogether  to  a  very  large  sum  and  to  upwards  of  £100,000; 
and  that  the  said  several  defendants  or  some  of  them  had  called  in  and 
procured  or  obtained  from  the  various  Managers  of  the  different 
Branch  Banks  of  the  said  society,  &c.,  all,  or  the  greater  part,  or  a  very 
considerable  part  of  the  assets  and  property  which  belonged  to  the  said 
society,  &c.,  at  the  time  of  such  stoppage  of  payment,  and  had  applied  a 
portion  thereof  as  the  said  defendants  thought  fit ;  and  the  said  society, 
&c.,  and  the  said  several  persons  so  named  in  said  bill  as  defendants  had 
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received  and  discharged,  and  then  were  proceeding  to  receive  and  dis- 
charge varioat  sums  of  money  which  were  due  to  the  said  society^  &€., 
at  the  time  when  it  so  stopped  payment  as  aforesaid,  in  yiolation  of  the 
provisions  of  the  said  statute,  passed  in  the  3drd  year  of  the  reign  of 
his  said  late  Majesty  King  George  the  Second ;  and  that  the  said  defend- 
ants had  in  their  possession  or  power  the  said  secorities  and  the  variom 
books  of  account,  and  books  containing  the  minutes  and  entriee  of  the 
proceedings  of  such  society,  &c.,  but  then  refused  to  discover  and  dis- 
close to  plaintiff  the  particulars  thereof. 

The  bill  then  charged,  that  under  the  provisions  of  the  said  last- 
mentioned  act,  plaintiff  and  the  other  creditors  of  the  said  society, 
&c.,  who  were  such  at  the  time  of  the  stoppage  of  payment  of  the 
said  society,  &c,  were  now  entitled  to  have  the  assets,  estate,  credits 
and  effects  of  the  said  sbciety,  &o.,  applied  and  administered  in  this 
Honourable  Court,  pursuant  to  the  provisions  of  the  said  last  meo- 
tioned  act,  and  to  have  the  relief  by  said  bill  sought  against  the  said 
society,   &c. ;  and  that   since  the  sud   19th  day  of  June  1840,  the 
said  society,  &c.,  had  made  various  partial  payments  to  creditors  of 
said  bank,  who  were  such  at  the  time  of  the  said  stoppage  of  pay- 
ment ;  and  the  said  Thomas  Hodges  and  William   Hughes,  as  the 
public  officers  of  the  said  society,  &c,  had,  sitice  the  said  19th  of  Jooe 
1840,  at  various  times  given,  and  caused  to  be  signed  and  given  by  their 
attorney  or  attornies,  or  the  attorney  or  attornies  acting  for  the  said  co- 
partnership, pleas  of  confession  and  warrants  of  attorney  to  confess 
judgment  and  judgments  in  various  sums  at  the  suit  of  persons  who  were 
creditorsof  the. said  society,  &&,  at  the  time  of  such  stoppage  of  pay- 
ment, and  thereby  afforded  to  such  persons  an  undue  and  unfair  pre- 
ference to  other  creditors,  contrary  to  the  provisions  of  the  said  act. 

That  the  said  Thomas  Hodges,  who  was  now  sued  aa  the  nominal 
defendant  for  and  on  behalf  of  the  said  society,  &c.,  called  the  Agrical- 
tural,  &C.,  combining  and  confederating  to  and  with  the  said  James 
Chambers,  John  Dwyer,  Philip  Jones,  Charles  Malley,  Joseph  Robin- 
son Pim,  Gustavus  Wilson,  and  Henry  Watson,  and  to  and  with 
various  persons  to  plaintiff  unknown,  now  gave  out  and  pretended  that 
the  several  matters  thereinbefore  stated  and  charged  were  not  nor  were 
any  of  them  true ;  the  contrary  of  which  pretence  plidntiff  charged  to  be 
the  fact  and  truth.  That  the  said  defendants  at  other  times  pretended 
that  the  said  society,  &c,  was  not  a  society  or  co«partnership  of  bankers 
in  Ireland ;  the  contrary  of  which  plaintiff  charged,  &c ;  and  that  said 
society,  &&,  did  carry  on  the  trade  and  business  of  bankers  in  Ireland 
previous  to  and  in  the  years  1838  and  1839,  and  from  thence  until  the 
18th  and  19th  of  June  1840,  at  the  several  places  in  Ireland,  &c 
That  the  said  defendants  at  other  times  pretended  that  plaintiff  did  not 
deposit  or  lodge  at  the  said  banking-office  of  the  said  society  or  co-part- 
nership, at  Roscrea  aforesaid,  the  several  sums  of  money,  &c. ;  the  oon- 
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trary  of  which,  &c. — Farther  pretence,   that  although  plaintiff  lodged         1841. 
the  sereral  sams,  &c^  and  still  held  the  said  promissory  notes,  they  had     ^    •^^^**  , 
been  fully  paid  by  or  on  behalf  of  the  society,  &c, ;  the  contrary  of     fawcett 
which,  &C.     Further  pretence,  that  the  said  society  did  not  stop  or  '^■ 

suspend  payment  at  the  time  or  times  in  hill  stated ;  the  contrary  of  lodges. 
which,  &C. :  and  plaintiff  charged  that  the  said  Directors,  with  the  view 
(if  possible)  of  evading  the  provisions  of  the  said  act  of  the  33rd  of  G. 
2,  by  the  said  Thomas  Hodges,  as  said  Dublin  Agent,  upon  and  since 
the  said  18th  day  of  June  1840,  by  order  of  the  said  Board  of 
Directors,  directed  the  Managers  of  the  said  several  Branch  Banks  of 
the  said  society,  &c.,  to  keep  open  the  said  public  banking-offices  of  the 
said  company  daring  the  hours  of  each  day  for  which  the  same  had  been 
theretofore  usually  kept  open  for  business,  and  directed  the  said  several 
Managers,  or  some  of  them,  not  to  refuse  payment  of  the  promissory 
notes  of,  or  such  drafts  or  charges  on  the  said  society,  &c.,  but  to  state 
to  the  persons  who  should  apply  for  payment  thereof,  to  the  effect  that 
payment  thereof  was  suspended  and  declined  for  the  present;  which 
direction,  plaintiff  chaiged,  was  a  mere  sabterfuge,  and  a  fraudulent 
attempt  to  evade  the  provisions  of  the  said  last-mentioned  act. 

The  bill  prayed  that  the  plaintiff  and  the  other  creditors  of  the  said  Prayer  of  bill. 
society,  &c.,  who  were  such  at  the  time  of  such  the  stoppage  of  payment 
of  said  society,  &c.,  might  be  declared  to  be  entitled  to  be  paid  their 
demands  out  of  the  said  personal  estate  of  the  said  society,  &c.,  at  the 
time  of  such  stoppage  of  payment,  pursuant  to  the  act  of  Parliament 
passed  in  the  23rd  year  of  his  sud  late  Majesty  King  George  the 
Second,  and  by  the  said  society,  &o. ;  and  accordingly,  that  an  account 
might  be  taken  by  one  of  the  Masters  of  this  Honourable  Court,  of  such 
the  personal  estate,  credits  and  effects  of  the  said  co-partnership  at  the 
time  of  such  stoppage  of  payment,  and  of  the  nature  and  particulars 
thereof)  and  whether  any  and  what  part  or  parts  thereof,  had  been  since 
received  by  any  person  or  persons,  and  by  whom,  and  how  the  same 
had  been  applied  and  disposed  of;  and  that  a  receiver  might  be  ap- 
pointed to  call  in  and  collect  the  same  for  the  purposes  of  this  suit ; 
and  that  an  account  might  be  also  taken  of  the  debts  due  by  the  said 
society,  &c.,  at  such  the  time  of  its  stoppage  of  payment,  and  particu- 
larly of  the  sum  due  to  plaintiff  upon  foot  of  his  said  deposits  and  of  said 
promissory  notes ;  and  for  that  purpose,  that  such  the  creditors  of  the 
said  society,  &c. ,  might  be  at  liberty  to  go  before  the  said  Master  and 
prove  their  demands ;  and  in  case  it  should  be  found  that  the  said 
defendants  had  received  any  part  of  such  the  personal  estate,  effects, 
credits  or  assets  of  said  society,  &c.,  upon  or  since  the  said  19th  day  of 
June  1840,  that  such  defendants,  or  such  of  them  as  should  appear  to 
have  received  the  same,  or  to  be  chargeable  therewith,  might  be  decreed 
to  bring  in  and  lodge  to  the  credit  of  this  cause  the  sum  or  sums  which 
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should  appear  so  to  have  been  received  by  them  respeetivdji  to  be 
applied  as  this  Honourable  Court  should  direct ;  and  that,  out  of  the 
funds  to  be  realised  from  such  personal  property,  estate,  credits  and 
assets,  and  to  be  so  brought  in  to  the  credit  of  this  cause,  the  demands 
of  plaintiff  and  of  such  the  other  creditors  of  the  said  society,  &&,  at 
the  time  of  such  stoppage,  and  plaintiff 's  costs  of  this  suit,  might  be 
paid  ;  and  in  case  the  produce  of  such  pM^onal  estate  should  be  found 
insufficient  fully  to  discharge  such  debts  and  costs,  that  the  said  society, 
&o.,  might  be  decreed  to  pay  to  plaintiff,  and  to  such  the  other  creditors  of 
the  said  co-partnership>  the  residue  of  the  sums  so  to  be  found  doe  to 
them  respectively ;  and  in  the  mean  time,  that  the  said  society,  &&,  its 
officers  and  servants,  and  the  said  several  defendants  might  be 
restrained  by  injunction  from  interfering  with  or  receiving  any  part  of 
the  personal  estate,  &c.,  and  from  converting  or  disposing  of  any  of  the 
property  of  the  said  society,  &c,  or  from  signing  or  giving  any  plea  or 
pleas  of  confession  current  in  Ireland,  or  warrant  of  attorney  to  confess 
judgment  to  any  of  the  creditors  of  the  said  society,  &c. ;  and  that  the 
said  society,  &c.,  and  the  said  defendants  might  be  ordered  to  bring  in 
and  deposit  in  the  proper  office  of  this  Honourable  Court,  all  books  of 
account  containing  entries  or  minutes  of  proceedings  of  the  said  sodetj, 
&c.,  or  any  of  its  branches,  and  all  cash.  Bank  of  Ireland  notes,  or  notes 
of  other  bankers,  bills  of  exchange,  bonds,  promissory  notes,  and  other 
security  for  money,  and  other  property  of  said  society,  &c,  in  the  pos- 
session, power,  or  custody  of  the  said  society  or  co-partnership,  or 
the  sud  defendants,  or  any  of  its  officers,  managers,  derks  or  servants, 
to  be  disposed  of  as  this  Honourable  Court  should  direct.  Prayer  of 
general  relief,  &c. 

To  the  foregoing  bill  the  defendant  Thomas   Hodges,  as  public 
officer,  demurred,  on  the  following  grounds : — 

First :  That  no  case  was  made  for  the  discovery  or  relief  sought. 

Second :  That  it  appeared  by  the  bill  that  said  society,  &&,  consisted 
of  upwards  of  three  thousand  persons,  members  and  co-partners,  and 
that  it  consequently  appeared  thereby  that  the  said  members  or  co- 
partners were  necessary  parties  to  the  said  bill,  inasmuch  as  it  was 
thereby  prayed  that  an  account  might  be  taken  of  the  personal  estate, 
credits,  and  effects  of  the  said  co-partnership,  at  the  time  of  the  stop- 
page of  payment  in  bill  stated ;  but  that  the  said  several  members 
and  co-partners  had  not  been  made  parties  to  the  said  bill :  Where- 
fore, &C. 

Third  :  That  the  plaintiff  had  not  in  and  by  his  smd  bill,  to  which  this 
defendant  was  made  a  party  in  his  character  of  public  officer  of  said 
society,  &c.,  shewn  that  he  could  have  any  decree  against  this  defendant, 
or  that  this  defendant  had  any  right,  title,  or  interest  in  the  matters  and 
things  complained  of  by  said  bill ;  nor  had  plaintiff  shewn  any  right  to 
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call  npon  this  defeodaQt  in  a  Conn  of  Bqaity  for  a  disoorery  of  the 
said  matters  or  things  or  any  of  them,  or  that  defendant  as  such  public 
officer  represented  the  said  society,  &&,  for  the  purposes  of  this  suit : 
wherefore,  &c. 

Mr.  JameB  Dwyer  for  the  demnrrer.— 

I.  The  bill  does  not  shew  any  eqoity  entitling  the  plaintiff  to  the 
discovery  or  relief  prayed.— The  pluntiff  calls  upon  this  Court  to  carry 
into  effect  ag^nst  the  society  or  co-partnership  called  the  Agricultural 
and  Commercial  Bank  the  provisions  of  the  d3rd  of  G.  2.  That  statute 
has  been  so  recently  and  fully  considered  by  the  Court  when  the  plidntiff 
moved  for  an  injunction  on  the  filing  of  the  bill,  that  I  shall  not  at 
present  do  more  than  rely  generally  upon  the  arguments  by  which  I  then 
endeavoured  to  demonstrate  that  the  3drd  of  G.  2  is  inapplicable  to 
Joint  Stock  Banking  Companies  formed  under  the  6  &.  4,  c  42.  The 
former  statute  exclusively  contemplated  co-partnerships  of  some  three 
or  four  persons  who  were  themselves  the  operative  bankers,  and  whose 
dealings  should  properly  be  attended  by  the  most  unlimited  and  im- 
mediate liability.  The  latter  act  was  passed  to  facilitate  and  encourage 
the  formation  of  companies  whose  partners  should  be  so  numerous  as  to 
render  the  foilores  common  to  companies  of  a  few  persons,  almost  im- 
possible ; — to  induce  the  flow  of  English  capital  into  Ireland ;— and  to 
establish  a  distinct  code  whereby  the  liabilities  of  co-partners  should  be 
defined,  and  the  utmost  facility  afforded  to  creditors  of  the  company  for 
enforcing  their  demands  at  law.  The  power  which,  under  this  act, 
the  shareholder  has  of  transferring  his  share,  and,  after  a  certain  time, 
of  getting  rid  of  his  co-partnership  liability,  is  altogether  inconsistent 
with  the  supposition  that  the  33  G.  2  applies  to  companies  under  the 
6  (?•  4.  The  provisions  in  the  two  acts  contemplated  totally  different 
cases ;  if,  however,  they  are  to  be  applied  to  the  same  case,  they  are 
inconsistent ;  and  it  is  a  familiar  rule  that,  without  express  words,  a 
subsequent  statute  repeals  a  former  one  with  which  it  is  inconsistent. 
In  Vincent  v.  Going  (a),  Sir  Anthony  Hart,  C,  doubted  that  the  Bank* 
nipt  Act,  the  36  G,  3,  repealed  the  33rd  of  G.  2,  but  the  very  existence 
of  a  doubt  in  that  case  furnishes  a  persuasive  argument  to  shew  that 
the  33  (r.  2  is  totally  inapplicable  to  such  a  co-partnership  as  that  of 
the  Agricultural  and  Commercial  Bank. 

But  supposing,  for  sake  of  ailment,  that  the  d3rd  of  G,  2,  is  un- 
repealed and  applicable  to  co-partnerships  formed  under  the  6th  of  G.  4^ 
this  bill  would  still  be  bad  for  want  of  equity.  Here,  a  simple  contract 
creditor  who  has  a  clear,  summary,  and  complete  remedy  at  law  under 
the  6  G.  4, — whose  entire  demand  is  less  than  £200,— calls  upon  this 
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Court  to  take  the  administration  of  assets  stated  to  exoeed  £100^000, 
and  at  the  same  time,  leave  the  shareholders  liable  to  actions  nnder  the 
6  6. 4,— for,  until  decree,  the  creditors  of  the  company  ooidd  not  be 
restrained.  In  order  to  entitle  a  party  to  come  to  this  Coort  for  relief, 
it  is  necessary  for  him  to  shew  by  his  bill,  either  that  the  law  does  not 
afford  any  sufficient  remedy  for  such  a  case  as  his,  or  that  there  are 
impediments  in  the  way  of  the  legal  remedy.  But  nothing  of  the  kind 
has  been,  or  with  truth  could  have  been,  suggested  in  the  present  bill ; 
and  the  Court  must  have  judicial  cognisance  of  the  fact  that  the  plaintiff 
has  a  complete  and  summary  remedy  at  law,  instead  of  which  he  hai 
chosen  a  proceeding  in  this  Court,  which,  if  entertained^  must  be  pro- 
ductive of  enormous  costs  and  almost  interminable  litigation.  If  there 
could  be  any  reasonable  doubt  of  the  suffidency  of  the  assets  of  the 
company  to  discharge  its  liabilities,  the  course  which  is  here  taken 
should  have  the  effect  of  converting  the  doubt  into  a  oertunty :  every 
bolder  of  a  promissory  note  for  twenty  shillings  would  be  entitled  to 
prove  a  charge  nnder  the  decree,  and  to  have,  according  to  the  course  of 
the  Court,  £5  for  his  costs  of  so  doing:  therefore,  whether  this  bill  be 
regarded  in  the  view  of  public  policy,  or  as  a  mere  matter  of  pleadingi  it 
is  plainly  bad ;  Parry  v.  Owen  (a)  ;  Keogh  v.  Keogh  (b) ;  Cammusumert 
of  Kingitawn  y.  Kirwan (c) ;  MUf.  PL  102;  HameU  v.  Yieiding{d); 
Havenden  y»  Lord  Amtesley  (e);   WhUechurck  v.  Hyde  (f). 

2.  Independently  of  the  general  objection  for  want  of  equity,  this 
bill  is  dearly  bad  as  a  bill  under  the  33  G.  2,  for  want  of  parties. 
The  33  Cr.  2  declares  expressly,  that  the  trusts  created  nnder  it  shsll 
be  for  the  benefit  of  ail  the  creditors  of  the  bankers ;  but  this  bill  asks 
to  have  the  trust  administered  only  in  behalf  of  the  plaintiff  and  soch 
of  the  creditors  of  the  society  '  as  will  come  in  and  contribute  to  the 
expenses  of  this  suit.'  Ag^ain,  this  bill,  if  under  the  33rd  of  (r.  2, 
should  have  treated  all  the  shareholders  as  invidual  bankers,  and  prayed 
an  account  of  their  rtal  and  personal  estates,  and  also  for  relief  oa 
behalf  of  their  separate  as  well  as  their  joint  creditors;  Hoyden  v. 
Carroll  (y) ;  but  the  relief  here  sought  is  limited  to  the  plaintiff  and 
such  creditors  of  the  eociety  as  shall  come  in  and  contribute,  &c, — and 
to  the  personal  estate,  assets  and  effects  of  the  society ;  with  a  con- 
Ungent  prayer  in  the  event  of  such  personal  estate  proving  insufficient, 
that  there  may  be  a  decree  for  the  residue  against  the  society.  This 
bill,  therefore,  seeks  only  a  partial  execution  of  the  trust  of  the  statute, 
and  it  is  bad  upon  that  ground :  Purefoy  v.  Pwrrfoy  {h) ;  Enighi  v. 


(a)  8  Atk.  740. 
(e)  1  Crawf.  &  Diz,  41. 
(e)  3  Soh.  &  Lef.  638. 
(jr)3ltidgw.  P.  C.  454. 
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SMghi  (a).  The  33  &.  9,  as  applicable  to  such  a  co 'partnership  as 
that  of  the  Agriciiltaral  Bank,  most  be  admitted  to  be  a  highly  penal 
statute,  and  ought  to  be  construed  strictly.  If  the  shareholders  of  the 
company  are  to  be  treated  as  individual  bankers,  and  if  all  their  property 
of  every  description  is  to  be  liable  to  be  administered  in  thb  Court,  not 
only  in  discharge  of  their  joint  liabilities  as  bankers,  but  also  of  their 
separate  liabilities  as  private  individuals,  they  should  certainly  have 
been  made  parties :  for,  the  public  officer  of  the  company  under  the  6 
O.  4t,  although  representing  the  co-partnership,  is  not  the  representative 
of  the  individual  shareholders  in  their  private  transactions*  An  account 
of  their  separate  debts  could  not  be  properly  taken  in  their  absence ; 
and  upon  this  ground  the  plaintiff's  bill  is  bad;  MaUett  v«  BaUeau  (6)  ; 
Blain  v.  Agar  (c). 

3.  Finally,  relief  is  sought  against  the  defendant  Mr.  Hodges  as  a 
substantial  defendant,  although  the  bill  states  that  he  is  brought  before 
the  Court  and  sued  as  the  public  officer,  and  mere  nominal  defendant  on 
behalf  of  the  society :  therefore,  the  demurrer  should  be  allowed  upon 
tills  ground  also ;  as  it  is  well  settled  that  a  party  should  be  brought 
before  the  Court  in  the  character  in  which  he  is  sued  :  Raihbome  v. 
Thomas  (d). 
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Messrs.  W.  Smith,  Monahany  Q.  C,  and  the  SoUeUar-  Genera^  for 
the  bill. 

The  questions  upon  this  demurrer  are,  first— Whether  the  33 
G.  2  applies  to  co-partnerships  formed  under  the  6  G.  4  ?  and  if  so^ — 
whether  the  plaintiff 's  bill  is  properly  framed,  and  whether  the  proper 
parties  have  been  brought  before  the  Court?  The  first  question 
must  be  considered  altogether  irrespectively  of  the  inconveuiences 
about  which  so  much  has  been  said  on  the  other  side :  the  inconve- 
nience of  any  particular  state  of  the  law  is  for  the  consideration  of 
the  Legislature,  and  not  of  the  Court.  In  Hall  v.  Franklin  («),  the 
argument  of  inconvenience  applied  much  more  strongly  than  it  does 
here ;  but  it  was  held  that  a  Joint  Stock  Banking  Company  could  not 
recover  in  an  action  on  a  bill  of  exchange,  because  two  of  its  members 
were  beneficed  Clergymen,  contrary  to  the  act  of  Parliament.  The 
Legislature  accordingly  interfered,  and  passed  the  1  Vie.  c  10. 

In  order  to  arrive  at  a  correct  conclusion  respecting  the  intention  of 
the  Legislature  when  enacting  the  statutes  of  33  G.  2,  c.  14,  and  the  6 
G»  4,  c.  42,  respectively,  it  will  be  necessary  to  consider  the  several 
acts  relating  to  banking  co*partnerships  which  have  been  passed  from 


(a)  3  P.  Wms.  330,  333,  Mitf.  Fl.  148.  {b)  3  Law  Beo.,  N.  S.  204. 

(c)  1  Sim.  37.  {d)  Hayes,  97. 
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time  to  time,  and  how  tlie  law  stood  at  tiie  reipecti^e  periodi  at  whicfr 
the  two  statatet  in  question  were  enacted. — ^The  first  act  opon  the  sub- 
ject is  the  S  G,l,  c  14,  the  first  section  of  which  provides  that  where 
a  banker  refuses  payment  of  one  of  his  notes,  it  shall  bear  interest  from 
tliat  time  forth ;  and  thus,  interest  became  payable  in  respect  of  things 
which  in  their  nature  were  not  liable  to  it.  It  is  further  declared,  thst 
where  a  banker  stops  payment  and  absconds  or  conceals  himself  from 
his  creditors,  all  deeds  or  conveyances  made  by  him  of  any  estate 
whether  real  or  personal  shall  be  void,  as  against  all  persons  to  whom 
any  sum  of  money  shall  be  due  at  the  time  of  his  absconding.  And  by 
the  fifth  section,  all  deeds  and  conveyances  executed  by  the  banker 
should  be  enrolled  in  the  Court  of  Chancery  and  a  memorial  of  them 
registered,  otherwise  they  should  be  deemed  fraudulent  and  void  as 
against  his  creditors.  The  next  in  order  was  the  29  G,  2,  c.  15,  which 
required  that  the  names  of  the  several  bankers  should  be  set  out  in 
their  notes,  and  prohibited  them  from  trading  as  merchants.  Then 
came  the-d3  G.  2,  which  repealed  the  8  6r.  1,  but  only  for  the  pur- 
pose of  re^nacting  it  with  more  stringent  provisions  in  favour  of  the 
bankers'  creditors.  By  this  statute,  the  deeds  and  conveyances  by 
bankers  are  to  be  registered,  and  their  notes,  after  refusal  of  payment, 
to  bear  interest  as  before ;  and  by  the  sixth  section  it  is  enacted,  that, 
<<  all  deeds  and  conveyances  theretofore  made,  or  thereafter  to  be  made, 
"  by  any  banker,  of  any  real  or  personal  estate  to  him  belonging,  either 
^  in  law  or  in  equity,  after  the  time  such  banker  should  abscond  or  con- 
**cob1  himself  from  his  creditors,  or  after  the  time  such  banker  should 
''  stop  payment,  although  the  same  should  be  made  for  valuable  consider' 
**  aiionf  should  be  null  and  void  to  all  intents  and  purposes  whatever, 
^  unless  made  to  the  use  of  or  in  trust  for  all  creditors  of  such  banker, 
« according  to  the  order  or  course  in  which  the  debts  of  such  hanker 
'*  ought  to  be  paid,  or  unless  such  deed  or  deeds  should  be  accepted 
**  of  and  agreed  to  by  all  the  creditors  of  such  banker,  in  either  of  which 
*<  cases  such  deed  or  deeds  should  be  valid  and  effectual."  It  is  also 
provided  that  "  if  any  banker  or  bankers  after  he  or  they  shall  stop 
**  payment  shall  receive  or  discharge  any  sums  of  money  due  to  him 
''or  them  at  the  time  he  or  they  shall  stop  payment,  every  such 
<<  receipt  and  discharge  shall  be  absolutely  null  and  void.'*  Then 
follows  the  eighth  section,  by  which  it  is  enacted  that  immediately  after 
the  stoppage  of  payment  all  the  real  estate,  and  all  the  personal  estate, 
credits  and  effects  whatsoever,  either  at  law  or  in  equity  of  which  such 
banker  shall  be  seized,  possessed  of,  or  entitled  to,  at  the  time  of 
stopping  payment,  shall  be  liable  to  payment  of  all  debts  without 
priority  or  preference.  The  tenth  section  provides  for  the  adminis- 
tration of  the  trust  thus  created  in  favour  of  the  creditors,  by  means  of 
a  tmst  deed ;  provided,  a  majority  in  number  and  value  of  the  creditors 
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shall  approve  of  the  trastees,  and  that  snch  deed  be  execated  within 
three  months  after  the  stoppage  of  payment;  and  the  bankers  are 
thereby  required  to  vest  either  the  whole  of  their  real  and  personal 
estates,  or  so  much  thereof  as  shall  be  sufficieni  to  pay  all  their  debts. 
Here,  it  may  be  observed^  in  passing,  that  if  the  Court  shall  be  of 
opinion  that  this  statute  applies,  the  section  just  mentioned  furnishes  a 
complete  answer  to  one  of  the  objections  urged  against  this  bill;  namely, 
that  it  seeks  only  a  partial  execution  of  the  trust :  for^  Hayden  v. 
Carroll  settled  the  rule,  as  to  the  application  of  the  funds — viz. :  the  part- 
nership property  to  be  applied  in  the  first  instance  to  the  partnership 
debts,  and  the  separate  property  to  the  separate  debts ;  and  in  case 
of  deficiency  of  either  the  joint  or  separate  property,  the  creditors  of 
either  class  to  resort  to  the  surplus  after  payment  of  the  other,  as  in 
oases  of  bankruptcy.  It  is  stated  in  the  bill,  and  admitted  by  the 
demurrer,  that  the  partnership  property,  in  the  present  case,  is  more 
than  sufficient  to  discharge  the  liabilities  of  the  company ;  and  it  does 
not  appear  that  the  shareholders  have  any  other  liabilities :  therefore,  it 
was  the  proper  course  to  limit  the  prayer  for  an  account  to  the  joint 
property. 

But  to  return  to  the  main  question : — it  is  evident  that  the  policy  of 
the  33  O.  2,  was  to  provide  against  every  species  of  fraud  which  might 
be  practised  by  banking  co-partnerships,  and  to  give  to  creditors  the 
utmost  possible  security ;  and  it  is  to  be  borne  in  mind  that  under 
this  statute  there  is  no  limit  to  the  number  of  persons  who  might  enter 
into  partnership  as  bankers.     If  this  act  is  unrepealed  it  is  clearly  ap- 
plicable to  the  present  case,  and  it  lies  upon  the  other  side  to  shew,  if 
they  can,  that  it  has  been  repealed.     The  following  are  the  statutes 
relating  to  bankers,  enacted  since  the  33  0, 2.— First,  the  21  &  22  G.  3, 
c  16,  under  which  the  Bank  of  Ireland  was  established,  and  whereby 
a  restriction  was  for  the  first  time  imposed  upon  the  number  who  should 
enter  into  a  banking  co-partnership,  and  such  number  was  limited  to 
six.   The  Company  of  the  Bank  of  Ireland  having  afterwards  consented 
to  give  up  the  benefit  of  this  restriction,  in  consideration  of  certain 
other  privileges  to  be  allowed  them  in  its  stead,  the  1  &  2  &.  4s  c  72, 
was  passed,  whereby  the  restriction  as  to  the  number  was  taken  off,  and 
banking  co-partnerships  of  any  number  of  partners  became  entitled  to 
issue  notes  payable  on  demand,  &&,  provided  they  did  so  at  a  distance 
of  not  I'ess  than  fifty  miles  from  Dublin.     It  could  not  be  pretended 
that  there  is  any  thing  in  either  of  the  statutes  just  mentioned  which 
repeals  or  limits  the  application  of  the  33  G.  2.     All  restriction  as  to 
the  number  of  partners  in  a  banking  establishment  was  removed  by 
the  1  &  2  (?.  4,  as  already  mentioned,  but  that  statute  did  not  give  to 
such  co-partnerships  any  right  to  sue  or  be  sued  by  a  public  officer,  nor 
did  any  such  right  exist  until  it  was  conferred  by  the  5  (?.  4,  c  73, 
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which  purported  ^9  be,  amongst  other  things,  ao  act '  to  relieve  bankers 

*  in  Ireland  from  dirers  restraints  imposed  by  the  provistons  of  the 

*  29  G*  2,  c.  16.'  Those  restraintiu-^namelyy  the  necessity  of  setting 
ont  the  names  of  the  several  bankers  on  each  of  their  notes,  and  the 
prohibition  against  their  trading  as  merchants— -were  accordingly  re- 
moved. Had  the  Legislature  then  intended  to  repeal  the  33  G,  2, 
they  mast  have  done  so  expressly,  for  certainly  it  was  down  to  that 
time  unrepealed,  and  the  whole  of  the  Bankers '  Code  must  then  have 
been  under  the  consideration  of  Parliament ;  yet  there  is  nothing  in 
the  5  G,  4,  either  expressed  or  implied,  which  affords  the  least  evidence 
of  any  such  intention :  facilities  were  thereby  afforded  for  establishing 
co-partnerships  upon  a  large  scale,  but  the  creditor's  security  was  care- 
fully retained.  This  last  mentioned  act  having  been  found  insufficient 
for  the  purpose  of  iiilly  carrying  out  the  intention  of  the  Legislature, 
the  6  G^.  4,  c  42,  was  passed.  It  is  entitled  '  An  act  for  the  better  re- 
gulation of  co-partnerships  of  certain  bankers  in  Ireland,'  and  carries 
out  what  seems  to  have  been  the  general  intention  of  the  Legislature 
when  enacting  the  5  G.  4. 

On  the  motion  for  an  injunction,*  it  was  contended  on  the  part  of  the 
Agricultural  Bank,  that  the  second  section  of  the  6  &.  4,  which  after 
authorising  the  trading  of  an  unlimited  number  of  partners  as  bankers, 
introduces  the  words  *  all  individuals  composing  such  societies  or  go- 

*  partnerships,  being  liable  for  the  due  payment  of  all  such  bills  and 

*  notes  tft  manner  hereinafter  provided^  should  be  constraed  to  limit  the 
liability  of  such  persons  to  the  particular  provisions  of  this  act.  Bat 
the  Court  could  not  adopt  such  a  construction.  The  words  relied  upon 
are  merely  affirmative,  and  are  not  repugnant  to  the  33  6r.  2 ;  and  it 
is  plain  that  they  were  intended  merely  to  give  judgments  against  the 
public  officer  the  same  operation  and  effect  as  judgments  against  the 
company  should  otherwise  have  had :  for,  the  same  clause,  with  the 
exception  of  the  words  *  in  manner  hereinafter  mentioned,'  is  in  the  1  &  2 
G,  4,  which  did  not  give  the  right  of  suing  or  being  sued  by  the  public 
officer;  but  such  right  having  been  given  by  the  6  G,  4,  which  recites 
that  it  is  expedient  that  1  &  2  6^.  4  should  be  altered  and  amended,  to 
the  clause  in  that  act  are  added  the  words  '  in  manner  hereinafter  men- 
tioned,' so  as  to  give  proceedings  against  the  public  officer  the  same  va- 
lidity and  effect,  as  they  should  have  had  against  the  company  under 
the  1  &  2  G^.  4.  There  can  be  no  question  that  the  equities  of  the  33 
(7.  2  could  have  been  bad  against  a  company  under  the  1  &  2  &•  4 ; 
and  if  that  be  so,  they  can  now  be  had  against  the  public  officer  as 
the  representative  of  the  company.  The  6  6r.  4  did  not  take  away 
any  portion  of  the  security  which  the  creditors  of  bankers  previously 


*  The  motion  immediately  after  the  filing  of  the  hill,  which  was  refilled. 
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had.      Althoagh  it  confirmed  the  repeal  of  the  provisioos   ia  the 
29  G.  2»  reqairing  all  the  bankers*  names  to  be  set  forth  upon  their 
notesy  it  sobstitutes  an  equivalent  and  more  conyenient  security  by 
requiring  a  return  on  oath  to  be  annually  registered  at  the  Stamp  Office, 
containing  the  names  of  all  the  co-partners.  The  6  G^.  1  is  repealed,  and 
the  29  G.  2,  repealed  specially  as  to  two  sections  of  it,  but  the  33  G,  2 
is  left  untouched  in  the  whole  series  of  the  subsequent  enactments.  The 
18th  section  of  the  Bankrupt  Act  declares  that  a  banker  shall  not  be 
made  a  bankrupt;  why?— because  when  a  bank  stops  payment,  the 
33  (x.  2  immediately  applies  and  affords  to  the  creditors  their  proper 
remedy*     The  33  G.  2  is  the  only  act  which  gives  any  particular  effect 
to  the  stoppage  of  payment  by  a  banking  company,  namely,  that  ipso 
factOy  a  trust  of  all  the  banker's  real  and  personal  estate  is  thereby  created 
for  the  creditors ;  and  the  17th  section  of  6  G,  4,  provides  that  the 
bankruptcy,  insolvency  or  stopping  payment  of  any  public  officer  of  a 
banking  company  in  his  individual  character  or  capacity,  shall  not  be 
construed  to  be  a  stopping  of  payment  by  the  society  itself.     That 
section,  therefore,  appears  to  be  a  direct  reference  to  the  33  G,  2.     It 
is  not  imperative  upon  a  company  under  the  6  6r.  4,  to  sue  by  its  public 
officer ;  SL  Patrick's  Assurance  Company  v.  Morgan  (a) ;  Pentiand  v. 
ffervier  (5) ;  and  although  we  avail  ourselves  of  the  right  given  by  the 
6  6r.  4  of  suing  the  public  officer,  we  are  not  limited  to  the  remedy 
given   by  that  act,  and  prefer  the  better  remedy  of  the  33  G.  2. 
Much  has  been  said  of  the  practical  inconvenience  of  the  construction 
for  which  we  contend;  and  although  such  considerations   can  have 
little  weight  in  this  case,  it  may  be  observed  that  the  construction  con- 
tended for  on  the  other  side  would  be  liable  to  consequences,  which, 
besides   being  most  inconvenient,   would   be  altogether  inconsistent 
with  the  plain  policy  of  the  law.    Suppose  a  company  of  seven  persons 
formed  under  the  1  &  2   6r.  4; — they  could  have  easily  traded  as 
bankers  without  the  aid  of  a  public  officer,  and  would  have  been  clearly 
liable  to  the  S3  G.  2  ;.^they  might  obtain  a  very  large  amount  of  money 
npon  their  notes ; — they  might  have  very  large  real  estates,  and  might 
have  executed  conveyances  of  that  property,  which  under  the  3drd  of 
G.  2  would  have  been  void  either  as  being  in  favour  of  children  or  for 
want  of  registry*     In  such  a  case,  according  to  the  construction  contended 
for  on  the  other  side,  such  a  company,   by  merely  registering  a  public 
officer  and  the  partners'  names  under  the  6  G.  4,  would  avoid  their 
liability  under  the  33  G,  2,  and  render  the  void  deeds  valid  and  effectual. 
The  technical  objections  to  the  frame  of  this  bill  have  already  been 
touched  on  incidentally,  and  now  assuming  that  the  33  G.  2  applies,  it 
is  proper  to  give  them  distinct  answers.     To  the  objection  that  the 
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plaintiff  has  a  dear  remedy  at  law,  the  answer  is  that  the  bill  states  a 
case  of  fraud  and  trost  admitted  by  the  demurrer,  and  that  this  Coort 
has  a  concurrent  jurisdiction :  Corny  v.  Catdfidd  (a) ;  Fay  t.  Fay  (6). 
If  after  the  stoppage  of  payment,  a  trost  deed  had  been  executed  pnnaant 
to  the  10th  section  of  the  33  G,  2,  this  Court  would  have  executed 
such  trust ;  and  although  no  such  deed  has  been  executed,  this  bill 
proceeds  on  the  principle  that  this  Court  will  not  permit  a  clear  trust  to 
fail  for  want  of  a  trustee.  A  complete  answer  has  already  been  given 
to  the  allegation  that  this  bill  seeks  only  a  partial  execution  of  the 
trust  of  the  statute.  As  to  the  objection  for  want  of  parties,  it  is  to  be 
answered,  that  by  the  10th  section  of  6  G.  4  it  is  provided  that  all  suits 
in  equity  against  any  company  formed  under  that  act,  may  be  com- 
menced and  prosecuted  against  the  public  officer;  and  by  the  14Ui 
section  it  is  enacted,  that  a  decree  against  the  public  officer  shall  have  the 
like  operation  and  effect  against  the  property  of  the  co-partnership, 
and  agaimi  the  person  and  property  of  each  menUier^  as  if  all  the  members 
were  parties  before  the  Court.  Therefore,  the  company  is  sufficiently 
represented  in  this  cause  even  if  the  joint  property  should  turn  out  to 
be  deficient,  and  it  should  become  necessary  to  seek  the  residue  out  of 
the  separate  estate  of  the  individual  shareholders.  It  is  well  settled 
that  where  the  proper  parties  are  before  the  Court,  it  ^an,  under  the 
prayer  of  general  relief,  make  such  decree  as  the  nature  of  the  case 
made  by  the  bill  requires,  although  not  specifically  prayed  for :  Horn  v. 
MiU(c);   Wilkinson  Y.Beal{d). 


Mr.  Smithy  Q.  C,  in  reply.— It  must  be  admitted  that  the  6  (r.  4  is  a  new 
and  complete  code  for  the  regulation  of  banking  co-partnerships,  and  for 
the  security  of  their  creditors; — ^that  the  creditors  have  under  that  statute 
a  summary  and  complete  remedy  at  law ;  and  that,  although  it  expressly 
saves  some  provisions  in  former  acts  of  Parliament,  it  mainly  proceeds 
upon  a  principle  which  is  the  result  of  modem  experience,  and  unknown 
to  the  previous  legislation  upon  the  subject — the  public  policy  and 
advantage  of  Joint  Stock  Banking  Companies  including  such  a  num- 
ber of  partners  as  to  shut  out  the  possibility  of  bankruptcy  or  loss 
to  the  public.  It  cannot  be  denied  that  such  an  institution  is  a  modern 
inventioQ,  and  is  totally  different  in  its  nature  from  co-partnerships  of 
some  three  or  four  persons,  themselves  the  operative  bankers.  Although 
the  21  &  22  6.3  was  the  first  act  which  positively  limited  the  number 
of  CO- partners  in  banking  companies,  and  although,  as  has  been  said, 
companies  under  the  S3  6,  2  might  have  comprised  any  number  of 
partners,  such  a  sodety  as  that  of  the  Agricultural  Bank  had  never 


(a)  3  B.  &  Beat.  273. 
(c)  IS  Yes.  114. 


(^)6LawR«c.  N.S.196. 
(</)  4  Mad.  40e. 


CASES  IN  EQUITY. 


251 


eiuted  in  this  coaotry^ — ^lu  prindple  and  machinery  were  alike  nn- 
knowDy  and  cannot  be  laid  to  haTe  ever  been  folly  within  the  contem- 
plation of  the  Legislature,  nor  provided  for  by  it  nntil  the  5  &.  4, 
vbich  being  ibnnd  insufficient,  was  soon  afterwards  repealed,  and  fol- 
lowed by  the  statute  already  mentioned.  It  is  obWons  that  such  bank- 
ing companies  as  the  Legislature  had  in  view  when  the  33  G,  2  was 
pissed,  were  totally  different  in  their  nature  and  principle  from  the 
company  contemplated  by  the  6  &•  4 ;  and  common  sense  snggests  that 
H,  beyond  all  question,  the  principles  and  the  leading  provisions  of  the 
6  (r.  4  would  be  altogether  inapplicable  to  such  a  company  as  was  con- 
templated by  the  Legislature  when  enacting  the  33  G,  2,  the  provisions 
of  that  act  should  be  alike  inapplicable  to  the  company  of  the  6  G,  4s. 
The  Legislature,  seeing  the  beneficial  effects  of  Joint  Stock  Banks  in 
Scotland,  desired  to  encourage  and  provide  for  the  formation  of  similar 
otablishments  in  this  country,  and  for  that  purpose  adopted  a  new 
principle  of  legislation  respecting  banking  co-partnerships,  the  policy  of 
which  plainly  is,  to  induce  as  many  persons  as  possible  to  become 
ptrtaers  in  such  companies.  The  second  section,  which  enables  such 
companies  to  carry  on  the  trade  and  business  of  bankers,  does  not  pro- 
hibit either  English  or  Scotch  capitalists  from  being  members ;  on  the 
contrary,  the  fifth  section  expressly  declares  that  neither  that  nor  any 
previons  act  shall  be  construed  to  prevent  any  person  resident  in  Great 
Britain  and  Ireland  from  being  a  member  of  such  co-partnership.  It 
appears  that  the  shareholders  in  the  Agricultural  Bank  are  upwards  of 
3,000;  and,  for  any  thing  that  appears  to  the  contrary,  2,500  of  those 
•hareholders  may  be  English  capitalists,  resident  and  having  in  Eng- 
land large  real  and  separate  estates.  It  could  not  be  pretended  that  the 
prorisions  of  the  33  &•  2  could  apply  to  them ; — that  on  the  death  of  an 
£aglish  shareholder,  his  property  in  England  cannot  be  administered 
there  according  to  priority — that  his  family  settlements,  and  any  pro« 
vision  he  may  have  nuule  for  his  children  and  grandchildren  are  to  be 
void.  That  would  certainly  be  a  bad  return  to  the  English  or  Scotch 
capitalist,  who  may  have  been  willing  to  extend  the  benefit  of  his  capital 
to  the  institutions  of  this  country.  But  where  is  the  jurisdiction  in 
this  Court  to  reach  real  estate  in  England  or  Scotland  ?  There  is  no 
«ach  jurisdiction.  Where  is  the  remedy  against  the  English  share- 
holder but  under  the  6  G,  4,  which  enables  the  creditor  obtaining  a 
jodgment  against  the  public  officer  to  enter  up  judgment  in  England, 
and  to  have  execution  there  against  the  English  member  ?  There  is 
none ;  and  yet  the  company  contemplated  by  the  6  6r.  4  may  consist 
entirely  of  English  members.  The  33  &.  2  contemplates  and  deals 
with  an  eniin  company ;  but  to  the  company  under  the  6  &.  4,  it  may 
he  wholly  inapplicable,  and  in  scarcely  any  case  could  it  be  supposed  as 
applicable  to  the  whole.     Was  this  a  casus  omissus — an  oversight  on 
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the  part  of  the  Logislatare  ?     By  no  means :  the  company  whidi  it 
oonteroplated  is  folly  considered  and  provided  for,  and  the  most  com- 
plete seonrityy  with  a  summary  remedy  at  law^  afforded  to  the  creditor. 
If  the  creditor's  security  or  his  remedy  under  the  6  G.  4i  was  inconre- 
nient  or  incomplete,  there  might  be  some  colour  of  reason  and  jastice 
for  endeaTouring  to  strain  into  the  service  an  old  statute,  notwithstand- 
ing the  difference  of  its  principle  and  the  extreme  severity  of  its  appli- 
cation.   But  that  the  6  G^.  4  gives  a  summary  and  ample  remedy,  there 
can  be  no  doubt ;  and  it  is  impossible  to  avoid  perceiving  that  such  a 
suit  as  the  present  could  never  have  been  adopted,  if  it  had  not  heen 
well  known  that  a  company  of  upwards  of  three  thousand  persons, 
representing  property  to  an  immense  amount,  must  be  not  merely  an 
abundant  security  for  the  debts  of  the  co-partnership,  but  also  for  the 
utmost  amount  of  costs  that  ingenions  devices  could  heap  upon  them. 
As  to  the  17th  section  of  the  6  G,  4^  which  is  said  to  amount  to  a  direct 
reference  to,  and  recognition  of  thtf  applicability  of  the  33  G.  2 — unltir- 
tnnately  for  that  argument,  the  very  same  words  are  to  be  found  in  the 
7  (r.  4,  c  46,  which  is  an  act  relating  to  bankers  in  England,  where 
there  is  no  such  statute  as  the  Irish  act  of  33  (?.  2. 

But  supposing  the  33  6.  2  to  be  applicable  to  the  Agricultural  Bank, 
the  bill  in  the  present  case  is  not  sustainable  under  that  statute. 
Hoyden  v.  Carroll-'^  case  of  the  highest  authority  upon  the  subject^ 
clearly  shews,  that  under  the  trust  of  the  33  G,  2,  all  the  bankers*  cre- 
ditors, as  well  separate  as  joint,  are  entitled  to  be  paid  rateably,  and 
that  the  separate  as  well  as  the  joint  estate  is  to  be  administered  for 
that  purpose.  Therefore,  a  bill  seeking  in  this  Court  the  execution  of 
that  trust  should  have  been  on  behalf,  not  merely  of  the  plaintiff  and 
such  other  creditors  of  the  company  as  would  contribute  to  the  expenses 
of  the  suit,  but  on  behalf  of  all  the  creditors  of  the  company,  and  of  all 
the  separate  creditors  of  the  individual  shareholders ;  and  it  should  have 
prayed  an  account  of  their  separate  as  well  as  their  joint  debts,  and  of  their 
separate  as  well  as  their  joint  property.  We  admit  that  the  public  officer 
represents  the  company  and  the  several  shareholders  to  the  full  extent 
of  the  company's  liabilities,  but  he  does  not  represent  the  shareholders 
to  the  extent  of  their  private  and  individual  liabilities;  yet,  that  would 
be  necessary  to  make  the  present  bill  sustainable  under  the  33  G.  2. 
The  shareholders  should  therefore  have  been  made  parties :  Van  San- 
dau  V.  Moore  (a);  Long  v.  Yonge(b).  To  the  objection,  that  on  the 
£Boe  of  this  bill  it  appears  that  there  is  a  clear  remedy  at  law,  it  is  said 
(assuming  the  applicability  of  the  33  G,  2),  that  there  is  here  a  trust— 
that  from  the  18th  June  1840,  when  the  bank  stopped  payment,  the 
members  ceased  to  be  bankers  and  became  trustees.    Such  would,  no 
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doobty  be  the  e£Fect  of  the  S3  G.  2;  but  the  pleader  has  omitted  to 
obsenre>  that  as  the  members  of  the  Agricaltaral  Bank  are  mere 
trustees,  they  cannot  be  at  all  represented  by  a  public  officer.  Perhaps 
this  affords  a  sufficiently  clear  illustration  of  the  total  inapplicability  of 
the  33  6.  2  to  a  company  formed  under  the  6  G,  4.  The  public  officer 
represents  the  company  for  the  purposes  of  the  a6t,  but  not  for  the 
purposes  of  a  trust  created  by  a  different  act  of  Parliament.  It  might 
perhaps  be  reasonable  that  the  public  officer  should  represent  the  com- 
pany for  the  purpose  of  account,  but  not  for  the  purpose  of  an  equitable 
execution  against  the  separate  property  of  the  indifidoal  members; 
and  accordingly,  where  there  is  a  judgment  at  law  against  the  public 
officer,  the  individual  member  sought  to  be  affected  by  itt  must  be 
brought  before  the  Court  by  scire  facias:  BosanquU  v,  Ransfard(a); 
Cross  ?•  Law  (b). 


The  Master  of  the  Rolls,  after  recapitulating  the  pleadings, 
now  pronounced  his  judgment  upon  this  case  to  the  following  effect  i^^ 

Two  questions  hare  been  raised  upon  this  demurrer :  first,  whether 
a  banking  company  formed  under  the  6  6.  4  is  liable  to  the  provisions 
of  the  33  &.  2 ;  and  secondly — supposing  the  banking  company  to  be  so 
liable— *  whether  the  present  suit  has  been  rightly  constructed,  to  have 
the  benefit  of  the  statute.  As  to  the  first  point,  several  arguments  have 
been  used  to  shew  the  inconsistency  of  the  provisions  in  the  3d  G.  2, 
and  those  of  the  6  C  4 ;  and  amongst  others,  that  the  words  **  liable  in 
^  manner  hereinafter  provided "  in  the  second  section  of  6  &.  4,  ex* 
empted  co-partnerships  formed  under  that  act  from  any  other  liability 
than  it  imposes.  But  those  words  are  affirmative ;  and  I  cannot  un- 
derstand them  otherwise  than  as  providing  against  the  practical  in- 
oonvenienoe  of  a  company  consisting  of  a  very  great  number  of  partners, 
by  enabling  it  to  sue  or  to  be  sued  as  one  man.  It  is  obvious  that  some 
such  provision  was  necessary  to  prevent  the  creditor's  security  from 
being  extinguished  altogether :  for  a  suit  to  which  there  should  be  three 
or  four  thousand  defendants,  or  perhaps  three  or  four-and»twenty  thou- 
sand defendants,  could  not  be  a  practicable  remedy,  or  indeed  a  remedy 
at  all.  Therefore  the  company  is  to  be  represented  by  a  public  offieer, 
and  the  words  '*  in  manner  hereinafter  provided,"  w%re  introduced,  as  it 
seems  to  me,  not  for  the  purpose  of  limiting  the  creditors  remedy 
against  the  company  to  the  particular  proceeding  therein  mentioned, 
but  of  rendering  the  creditor's  remedy  either  under  that  or  any  previous 
act  still  in  force  as  immediately  and  easily  available  as  if  the  entire 
company  was  comprised  in  a  single  person.  The  statute  of  the  1  &  2  (7. 
4,  which  was  the  first  that  removed  the  restrictions  imposed  by  the 
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21  ft  22  (7.  S,  as  to  the  nomber  of  pertoot  who  might  enter  into  bank- 
iog  oo-partnenbipty  cootaint  in  the  sixth  eection  the  same  danse  as  that 
in  the  second  section  of  6  G,  4,  excepting  only  the  words  *^  in  manner 
**  hereinafter  provided,"  which  were  omitted ;  because,  as  it  would  seem, 
what  those  words  refer  to— namely,  the  right  and  liability  of  such  a  com- 
pany to  sue  and  be'sned  by  a  public  officer-*are  not  to  be  found  in  thai 
act  of  Parliament.  It  is  perhaps  not  to  be  wondered  at,  that  when  the 
Legislature  first  approached  the  subject  of  the  restrictions  upon  tlie  oimi- 
ber  of  partners  in  banking  companies,  and  determined  that  such  com- 
panies might  include  more  than  tix  partners,  the  possibility  of  their 
presently  starting  up  with  five  or  six  thousand,  was  not  contemplated; 
and  that  therefore  the  practical  difficulty  or  impossibility  of  copartner- 
ships of  more  than  tix  persons  suing  or  being  sued,  did  not  appear.  But  so 
soon  as  the  omission  was  discovered,  the  5  (?•  4  was  passed ;  and  that  act 
having  been  found  insufficient,  was  followed  by  the  6  C  4,  whereby  the 
1  &  2  6. 4  is  ''altered  and  amended  ;'*  the  rightandliability  of  suing  and 
being  sued  by  a  public  officer,  provided  ;  and  to  the  clause  in  the  sixth 
section  of  1  &  2  &•  4,  respecting  the  liability  of  such  companies  for  the 
due  payment  of  their  bills  and  notes,  are  added  the  words  **  in  maaoer 
hereinafter  provided."  I  cannot  give  a  negative  effect  to  those  words, 
which  seem  to  me  to  have  been  intended  not  to  limit  but  to  fiusilitate 
the  remedy.  They  are  merely  affirmative ;  and  in  Harden  v.  Carroll  (a)y 
it  is  said,  *'  that  a  subsequent  affirmative  statute  may  repeal  a  prior 
**  one,  if  the  words  are  contrariant.  But  it  is  equally  clear,  that  if  there 
*'  be  two  affirmative  statutes  made  upon  the  same  subject,  in  all  points 
**  in  which  they  do  not  contradict  each  other,  both  shall  stand."  So,  Sir 
Orlando  Bridgman,  in  his  Reports  (b),  lays  it  down  as  a  rule  for  the  in- 
terpretation of  statutes,  *'  that  the  law  will  not  allow  the  exposition  to 
**  revoke  or  alter,  by  construction  of  general  words,  any  particular  sta- 
**  tnte,  where  the  words  may  have  their  proper  operation  without  it. 
**  That  is  frequent  in  construction  of  grants,  much  more  of  acts  of  Psr- 
<'  liament."  It  is  not  suggested  that  the  33  G.  2  ever  was  repealed, 
unless  it  has  been  by  the  6  G.  4 ;  it  is  admitted  that  it  woald  have 
applied  to  a  company  under  the  1  &  2  &.  4 ;  and  the  policy  of  the  6 
G.  4  seems  to  have  been  to  facilitate  for  the  creditor  the  remedies  which 
he  should  have  had  under  the  1  &  2  6r.  4.  I  think  that  the  prorisiona 
of  the  33  G,  2  may  stand  with  those  of  the  6  G.  4, — ^that  there  is  no 
inconsistency  between  them,  and  that  the  former  statute  is  unrepealed. 
As  to  the  inconvenience  which  may  attend  the  application  of  the 
provisions  of  the  Bankers*  Act  to  a  company  formed  under  the  6  G.  4, 
that  is  for  the  consideration  of  the  Legislature,  and  not  of  the  Court 
If  it  be  said  that  to  a  company  as  numerous  as  the  present,  and  formed 
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under  the  1  ft  8  &.  4>  the  applioetion  of  the  prorleiont  of  the  Baakers' 
Act  would  have  been  impraoticable  io  oonseqoenoe  of  the  vast  number 
of  neoeuary  partiet  to  the  proceeding,  that  argument  would  go  to 
deprive  the  creditor  of  any  remedy  whatever ;  and  the  question  for  the 
Court  is  not  whether  the  remedy  be  convenient,  but  whether  the  law 
has  given  it  ?  But  it  may  be  asked  whether  the  provisions  of  the  33  6r. 
2  might  not  as  easily  have  been  applied  to  companies  comprising  seven 
or  eight  or  ten  members,  as  to  companies  of  six  ?  and  how  is  the  Court 
to  draw  a  line  where  the  law  has  drawn  none — or  say  that  down  to  this 
or  that  partiDolar  nnmber  the  statute  shall  ftpply»  but  if  one  more  be 
added,  the  creditor  must  be  deprived  of  the  remedy  which  the  law  has 
provided  for  him  ?  As  I  have  already  said,  I  can  discover  nothing  in  the 
provisions  of  the  33  &.  2  inconsistent  or  irreconcileable  with  those  of  the 
6  0. 4,  and  the  difficulty  in  particular  cases  of  applying  the  former 
provisions  to  companies  formed  under  the  latter  statute,  may  be  a  fit 
subject  for  the  consideration  of  the  Legislature,  but  could  not  warrant 
this  Court  in  depriving  the  creditor  of  his  remedy.  I  cannot  understand 
why  the  applicability  of  a  remedy  ought  to  depend  upon  the  particnlai 
nnmber  of  partners  of  which  a  company  may  consist. 

However,  it  has  been  urged  that  eompanies  under  6  Cr.  4,  may  consist 
for  the  most  part  or  entirely  of  English  members,  whose  residence 
and  property  are  situate  in  England,  and  it  has  been  said  that 
as  to  them  the  provisions  of  39  O.  2  could  not  be  enforced,  they 
should  be  alike  inapplicable  to  Irish  members  and  property  situate 
in  Ireland.  But  this  ailment  could  not  be  maintained,  and  like 
some  of  the  others  already  noticed,  would  go  too  far :  for  English  or 
Scotdi  capitalists  were  as  eligible  to  be  members  of  companies  of  six  or 
less  than  six  members  formed  under  the  21  &  22  G.  3,  or  of  more  than 
six  members  under  the  1  &  2  6r.  4,  as  they  now  are  to  be  members  of 
companies  formed  under  the  6  6.  4 ;  yet  there  is  no  doubt  that  the  83 
G.  2  would  have  applied  to  companies  under  the  former  acts.  It  may 
be^difficult  or  impossible  for  the  Court  to  pursue  property  in  England ; 
but  does  it  therefore  follow  that  it  will  hesitate  to  act,  or  to  enforce 
the  provisions  of  the  33  G.  2  against  property  in  Ireland  and  within  its 
jurisdiction  ?  If  such  an  argument  should  be  conclusive,  it  would  be 
possible  for  every  Irish  Banking  Company  to  evade  the  provisions  of 
the  33  G,  2,  by  having  a  single  shareholder,  no  matter  how  small  his 
interest  in  the  banking  concern  or  his  property  might  be,  situate  in 
England.  Under  the  particular  circumstances  of  the  case,  the  law  may 
not  be  able  to  reach  all  the  property  of  the  shareholders  ;  but  is  that  a 
reason  why  it  is  not  to  reach  any,  although  enough  and  more  than 
enough  for  its  purpose  may  be  within  its  power?  It  is  said  that  the 
Irish  members  ought  not  to  be  placed  in  a  worse  situation  than  the 
English  members,  and  that  considering  the  severe  restrictions  imposed 
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on  bankers  by  the  33  G,  2,  it  onght  not  to  be  applied  to  mem  Aon' 
holdert  in  a  banking  company.  To  this  I  hare  only  to  say,  that  if 
the  law  be  imperfect;  or  if,  to  carry  out  its  proyiuona  be  attended  with 
inconvenience  or  hardship  to  individoalt,  that  is  matter  for  the  consider- 
ation of  the  Legislature;  hot  I  mast  deal  with  die  law  as  I  find  it  It 
most  also  be  remembered  that  persons  entering  into  snch  partnenhipe 
and  embarking  in  banking  speculations  for  the  purpose  of  profit,  must 
be  supposed  to  do  so  with  full  notice  of  the  responsibttity  they  incor, 
and  ready  to  abide  the  consequences.  From  these  oonslderstions  I 
must  conclude  that  as  the  33  G.  2  has  not  been  repealed  bf  any  of  the 
provisions  of  the  6  {?.  4,  banking  companies  under  the  latter  act  are  not 
exempt  from  the  liability  which  the  former  imposes. 

I  think  that  the  demurrer  fails  also  as  to  the  objection  for  want  of 
parties.  The  10th  and  14th  sections  of  the  6  6.  4  render  it  quite  suffi- 
cient in  any  suit  either  at  law  or  in  equity  against  a  company  fi>rmed 
under  that  act,  to  have  the  public  officer  before  the  Court  as  the  repre- 
sentative of  the  co-partnership  and  of  all  its  members:  the  separate  ss 
well  as  the  joint  property  of  the  shareholders  is  fully  represented  by 
him.  Although  the  stoppage  of  payment  by  the  company  created  a 
trust  for  their  creditors  under  the  Banker's  Act,  I  do  not  think  it 
avoided  the  liability  of  the  company  to  be  sued  through  its  puUic  officer. 

My  opinion  is  also  against  the  objection  that  this  bill  seeks  only  a 
partial  execution  of  the  trust  created  by  the  33  &.  2 :  for  if  the  share* 
holders  had,  after  stopping  payment,  conveyed  to  trustees  a  iuffidaU 
portion  of  their  property  for  payment  of  their  debts,  they  would  have 
fully  complied  with  the  provisions  of  the  act ;  but  it  appears  upon  this 
record,  that  the  co-partnership  property  is  more  than  suffident  to  dis- 
charge the  liabilities  of  the  company,  and  it  does  not  appear  that  the  mem- 
bers have  any  other  engagements.  If,  in  the  progress  of  the  cause,  tbe 
Court  should  deem  it  necessary  to  direct  an  extension  of  the  suit  for  the 
benefit  of  interests  not  at  present  appearing,  it  will  be  quite  practicable 
to  effect  that  object ;  but  upon  the  case  made  by  the  bill,  it  appears  to 
me  that  the  suit  is  at  present  sufficiently  extensive.  Upon  the  whole,  I 
am  of  opinion  that  the  demurrer  must  be  overruled. 
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THE  INCORPORATED  SOCIETY  IN  DUBLIN 

FOR  THE  PROMOTION   OP  BNOUSH  PROTESTANT  SCHOOLS   IN   IRELAND 

P. 

WELLINGTON  ANDERSON  ROSE,  Esq. 

Jan.  13,  ISy 
(Chancery.)  ^^'^^ 

This  was  a  snit  for  a  renewal.  By  ^  J^g  ^^^ 

King  George  the  Second,  by  his  letters  patent  under  the  Great  Seal  of  ecated  in  1747, 

Ireland,  bearing  date  the  24th  of  October  1733,  reciting,  that  there  the  Incorpora- 

were  large  tracts  of  land  in  Ireland  almost  entirely  inhabited  by  Papists,  ^^^*^^fv ' 

and  that  among  the  ways  proper  to  be  taken  for  converting  and  ciri-  Society  a  piece 

lizing  those  persons,  and  bringing  them  in  time  to  be  good  Christians  ^^f  5/,  ^^ 

and  faithful  sabjeetSj  one  of  the  most  necessary  was  always  thought  to  coTenanted  to 

be,  the  erecting  of  a  sufficient  number  of  English  Protestant  Schools,  for  ^^^j^    xhe 

wherein  the  children   of  the  Irish  natives  miirht  be  instructed  in  the   lease  contained 

.  .8'  coTenant,  on 

English  tongue  and  the  fundamental  principles  of  true  religion,  consti-   the  part  of  the 

tuted  certain  persons,  then  holding  certain  dignities  in  Ireldnd  (among  i,^^^^ 

whom  were  the  Lord  Chancellor  and  the  Master  of  the  Rolls),  and  those  maintain  npoo 

who  should  afterwards  hold  those  dignities  for  the  time  being,  together  premises  a 

with  certain  of  the  chief  Nobility,  Gentry  and  Clergy,  and  such  others  oonsefitforthe 

as  should  from  time  to  time  be  nominated  in  their  place,  to  be  a  Cor-  «  and  edaca- 

poration,  and  have  perpetual  succession,  by  the  name  of  "  The  Incorpo-  d  ^°  ^^^^  on 

**  rated  Society  in  Dublin  for  promoting  English  Protestant  Schools  in  ''  girls,  to  be 

^'Ireland;"  and  enabled  them  to  hold  lands  of  the  yearly  value  of  "thr^Societv^ 

£2000,  <<  in  order  that  they  should  therewith  and  thereout  maintain,  ^|  according  to 

<«  in  all  places  in  Ireland  where  they  should  think  proper,  such  and  so  « tent  and 

"many  English  Protestant  Schools  as  they  should  think  proper ;"  and  "jj^if^g^f 

his  Majesty,  by  his  said  letters  patent,  gave  them  power  to  appoint  '*  ter;"  and  a 

'^fit  and  proper  persons  as  schoolmasters  and  schoolmistresses  to  teach  ent^**°in^ca8e 

^  the  children  of  the  Popish  and  other  poor  natives  of  Ireland  the  Eng-  the  Society 

^  lish  tongue,  and  to  teach  them  to  read,  especially  the  Holy  Scriptures    tinne  to  edu- 
cate  20  boys 
and    20  girls, 
"  according  to  the  true  intent  and  meaning"  of  the  said  indenture. 
Up  to  the  year  1819,  the  Society  kept  up  a  female  Protestant  boarding-school  on  the 
premises ;  but  after  that  they  gave  it  up,  and  kept  a  day-school,  to  which  Soman  Ca- 
tholics were  admitted.    In  1830,  they  demised  the  school-room  and  land  to  a  person, 
who  erected  a  new  house,  fit  for  a  day-school  merely,  and  used  the  rest  of  the  premises 
for  farming  purposes. 

Held — That  as  the  charter  of  the  Society  gave  them  power  to  make  bye-laws,  those 
acts  were  not  breaches  of  the  covenant,  and  formed  no  ground  for  refusing  a  specific  per- 
formance of  the  covenant  for  renewal,  although  the  charter  was  expressed  to  be  granted 
for  the  instruction  *'  of  the  children  of  Ihe  Popish  natives  in  the  principles  of  the  Protest- 
"  ant  religion ;"  the  Court  considering  that  the  mode  of  instruction  was  left  to  the  discre- 
tion of  the  members  of  the  Society. 

Whether  evidence  of  conversations  with  the  parties,  or  those  under  whom  they  clum, 
which  are  not  specifically  put  in  issue  by  the  pleadings,  will  be  received,  is  a  question 
to  be  decided  according  to  the  circumstanoes  of  each  case,  and  there  is  no  inflexible  rule 
on  the  subject. 
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^'and  other  good  and  pious  books,  and  to  instnict  them  in  the  princi* 
*'  pies  of  the  Protestant  religion,  as  established  in  Ireland ;  and  to  teach 
<<  them  to  write,  and  instroct  them  in  arithmetic  and  socfa  other  parts  (^ 
^  learning  as  to  the  Society  shonld  seem  meet  ;**  the  said  Society  providing 
for  soch  children,  or  snch  of  them  as  the  Society  should  think  proper, 
Bibles,  Common  Prayer  Booksy  and  other  proper  books,  and  giving 
them,  or  snch  of  them  as  by  the  said  Society  should  be  judged  deserv- 
ing, proper  encouragementi  by  providing  clothes,  diet  and  lodging,  as  to 
the  said  Society  should  seem  meet,  until  such  time  as  the  eaid  Society 
should  judge  snch  children  fit  to  be  put  out  to  trades. 

The  charter  also  empowered  the  Society,  at  their  quarterly  meetingi, 
to  make  sndi  miee  and  ordinances,  and  from  time  to  time  to  alter  the 
saBM^  aa  they  should  judge  most  oonveaient  and  needful  for  the  good 
government  of  the  Society,  and  the  maaagemeat  of  the  affairs  thereof: 
provided  such  rules  and  ordinaacee  were  not  repugnant  to  the  statotes 
then  in  foroe  in  Ireland,  end  were  confirmed  and  approved  of  by  the 
Lord  Primate  or  one  of  the  Archbishops  for  the  time  being,  and  one 
of  the  Lord  Chief  Justices  or  the  Chief  Baron  A>r  the  time  being. 

In  additioh  te  the  property  which  that  charter  empowered  the  Society 
to  hold,  tiiey  were  enabled,  by  a  charter  of  King  George  the  Third, 
dated  the  lOth  of  January  179*^,  to  hold  lands  to  the  mnouat  ot  £2000 
per  annum. 

By  indenture,  bearing  date  the  9th  of  July  1747,  and  naade  between 
bis  Excellency  Lord  Newport,  then  Lord  Chancellor  of  Ireland  and 
one  of  the  Lords  Justioee  of  Ireland,  of  the  one  part,  and  the  Incorpo- 
rated Society  of  the  other  part,  after  reciting  that  the  Sodety  had 
agreed  with  Lord  Newport  to  oreet,  upon  the  ground  thereinafter  men- 
tioned, a  school  for  the  education  of  twenty  boys  and  twenty  girls, 
Lord  Newport,  **  in  oousideration  of  promoting  so  good  and  diaritable 
'^  a  design,**  aud  in  consideration  of  five  shillings,  couTeyad  and  de- 
mised to  the  Society  a  piece  of  land  containing  twenty  acres  profitable 
land,  near  Newport,  in  the  county  of  Tipperary,  ^'as  the  name  hath  been 
<<  lately  set  out  for  the  use  aforesaid  :**  to  hold  for  three  lives,  at  a  rent  of 
5s.  yearly.  That  lease  contained  a  covenant  on  the  part  of  the  Sodety, 
within  three  years  from  the  date,  ^  to  build  and  finish,  on  the  demised 
''  premises,  one  or  more  house  or  houses  fit  for  the  reception,  teaching  and 
**  instructing  twenty  boys  and  twenty  girls,  to  be  from  time  to  time 
**  nominated  by  the  Society,  according  to  the  true  intent  and  meaning  of 
'<  his  Majesty's  charter,  whereby  they  were  incorporated;**  and  also,  that 
they  would  **  at  all  times  thereafter  during  the  continuance  of  the  aaid 
^  demise,  well  and  sufficiently  repair,  amend  and  keep  up  such  house  or 
^  houses  which  should  be  so  erected,  according  to  the  true  intent  and 
**  meaning**  of  the  said  indenture. 

That  lease  contained  a  proviso,  that  if  the  Society  or  their  successors 
should  not  erect  and  finish  one  or  more  house  or  houses  on  the  demised 
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pnNniiet  within  three  yeuv  from  the  date  thereof  ''and  coiitiaaeto 
^'edactte  tweaty  boys  aod  tareaty  girls,  a4soarding  to  the  true  intent 
**aiid  meaning^  of  the  said  indenture ;  that  then  the  said  indenture 
ihoald  be  void,  and  that  it  should  be  lawful  for  Lord  Newport  to 
rs-eoter. 

The  lease  contained  a  corenant  on  the  part  of  Lord  Newport* 
for  perpetoal  renewal,  upon  the  payment  of  a  fine  of  five  shillings  for 
every  new  life  that  should  be  added. 

The  las|  of  the  lives  in  the  original  lease  died  in  1805,  and  no  effort 
wss  made  te  procure  a  renewal  until  the  year  16S7,  when  the  solicitor 
of  the  plaintifti  by  a  letter  dated  the  10th  of  Jaanary  in  that  year, 
ippHed  to  the  defendant  whose  lather  (Richard  Anderson  Bose)  had 
Mf aiied  the  rerenion  of  the  deaused  premises,  by  a  conveyance  from 
tke  npresentatives  of  Lord  Newport  in  1804^  and  had  devised  the 
HBMb  with  other  property,  to  defendant,  for  life,  with  remainder  to  his 
first  sad  ether  sons  in  tail,  requesting  defendant  to  refer  him  to  hia 
MatoTf  m  order  ta  lay  before  the  latter  a  draft  of  a  rsnewaL 

The  diAndaat  haFiag  naoMd  a  solicilor,  a  draft  of  a  renewal  was 
tent  to  him  by  i^aintifis'  solicitor;  and  the  draft  not  having  been  re- 
tomsd,  plaintiffii'  solicitor,  on  the  10th  of  February  1837,  forwaided 
to  the  solicitor  of  the  defendant  a  calcnlatien  of  renewal  fines,  and 
rsqaested  that  the  draft  renewal  might  be  retnmed  for  engrossment. 
No  answer  having  been  given 'to  this  letter,  a  notice  was  served  on  de- 
feodaat  in  person,  requiring  that  the  draft  renewal  should  be  returned. 
No  aaswer  was  given  to  that  application,  but  the  defendant,  on  the  28th 
of  September  1838,  served  a  notice  to  quit,  and  the  plaintiffs  filed  their 
Ul  on  the  4th  December  1838^  prayieg  a  f^^ecifie  performance  of  the 
eovenant  for  renewal  contained  an  the  lease  of  ITI*?. 

The  bill  set  forth  the  charter  and  the  leasee  and  stated  the  application 
to  defendant  for  renewal ;  and  charged,  that  although  {^ntiffi  had  not, 
fima  the  date  of  the  lease,  edacated  and  supported  twenty  boys  and 
twsaty  girls,  yet,  that  they  educated  and  supported,  until  1820,  op- 
wsrds  of  fcrty  children  of  one  sex ;  and  that  the  reason  for  the  altera* 
tioB  ia  that  vsspect  was,  the  fear,  lest,  having  children  of  both  sexes 
oader  the  same  roof  might  prove  injurious  to  their  morals ;  and  that 
^m  1820,  when  plaintiffs,  under  the  circurantances  of  their  insti- 
tatioo,  thought  it  expedient  to  turn  the  S4^k>o1  into  a  day-school,  they 
edneaisd  the  same  number  of  forty  children,  and  upwards,  of  oae  sex. 

Ths  bill  also  contained  the  fDllowing  charge  :•— '*  And  your  suppliants 
"  charge,  that  the  said  W,  A.  Rose,  and  those  claiming  from  and  under 
"  the  mid  Lord  Newport,  must  have  been  aware  of  the  cironmstaaeesof 
"•ud  school,  same  being  well  known  in  the  neighbourhood  and 
^eoantry ;"  and  it  chaiged,  that  in  the  year  1834,  rent  had  been  paid 
on  behalf  of  phuntifis  to  the  uncle  and  receiver  of  the  defendant ;  and 
thst  Ul  1836,  another  payment  had  been  made  to  Thomas  Rosc^  who 
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was  truftee  under  the  will  of  defendBot'i  fkther ;  and  that  in  18STf 
another  payment  had  been  made ;  and  it  let  forth  the  receipts  paned, 
and  relied  upon  thoae  acts  as  a  waiver  of  any  forfeitore  tliat  might  have 
been  iaoarred. 

The  bill  also  charged,  that  plaintiffs  caosed  the  children  attending  the 
sud  school  to  be  instructed  in  the  principles  of  the  Protestant  religion, 
and  caused  them  to  be  taught  to  read  the  Holy  Scriptures  and  other 
good  and  pious  books. 

The  defendant,  by  his  answer,  stated  that  he  had  no  counterpart  of 
the  lease  of  1747,  and  that  he  was  not  aware  of  the  proruioni  it 
contained,  until  his  solicitor  was  furnished  with  a  copy  of  it  by  the 
solicitor  for  the  plaintiffs,  upon  an  application  to  that  effect  in  Feb- 
ruary 16S8 ;  and  that  he  then,  for  the  first  time,  learned  that  plaintiffi 
were  bound  to  keep  up  such  a  school  on  the  premises  as  mentioned 
in  the  lease;  that  he  had  then  inquired  about  it,  and  disoorered 
that  plaintiffs  had,  for  some  time  prerious  to  1880,  maintained  and 
educated  some  girb,  but  whether  the  required  number  or  not,  he 
did  not  know;  and  that  in  1820  they  opened  a  day-school  for  girls ; 
and  that  in  1832  they  ceased  to  use  the  schooUhouse  at  all,  and  in  place 
of  it,  continued  to  receire  a  few  girls  in  an  out-house ;  and  that  in 
1 837  they  set  to  a  stranger,  for  farming  purposes,  the  school-house  and 
premises  comprised  in  the  original  lease,  reserring  merely  the  out- 
house in  which,  since  1832,  they  continued  to  receire  a  few  of  the 
female  children  of  the  neighbours,  which  does  not  contain  accommoda- 
tion for  twenty  boys  and  twenty  girls ;  and  that  they  had  thereby  for- 
feited all  right  to  a  renewal. 

That  defendant  did  not  attain  his  age  until  1835,  and  never  resided 
near  the  lands  until  1838;  and  that  he  derived  his  title  to  them  under 
the  will  of  his  father,  who  had  purchased  the  lands,  in  1804,  from  the 
representatives  of  Lord  Newport,  and  had  died  in  1820. 

With  respect  to  the  payments  of  rent,  the  answer  stated,  that  one  was 
made,  during  the  defendant*a  minority,  to  the  agent  of  the  trustee,  under 
his  father's  will,  and  without  any  application  having  been  made  for  it, 
and  for  the  express  purpose  of  making  a  case  of  waiver;  and  that  when 
the  payments  were  made  in  1836  and  1638,  he  was  ignorant  of  the 
covenants  contiuned  in  the  lease. 

It  appeared,  from  the  depositions  in  the  cause,  that  up  to  1820,  op- 
wards  of  forty  girls  had  been  educated  and  maintained  upon  the 
premises,  and  they  were  exclusively  Protestant;  that  in  1820,  the 
boarding-school  was  discontinued,  the  pupils  then  in  the  house  were 
transforred  to  other  schools  of  the  Society,  and  a  day-school  was 
opened,  which  was  attended,  on  an  average,  by  nearly  one  hundred 
children  of  both  sexes,  and  without  any  distinction  of  creed.  Up  to 
1830,  the  day-school  was  kept  in  the  old  charter-house ;  but,  in  that  year, 
the  plaintiffii  demised  the  house  and  land  to  a  former  schoolmaster 
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(Edward  Donne),  who  boilt  n  new  •chool-honse  on  the  premisesy 
which  was  proved  Co  be  sufficient  to  accommodate  upwards  of  forty 
day-tcholarSy  bnt  not  that  number  of  boarders,  and  in  which  the  school 
bid  ever  since  been  kept.  It  appeared  that,  in  1832,  Dunne,  with  the 
permission  of  plaintiflRs,  demised  part  of  the  charter-house  to  the  mili- 
tirf,  as  a  barrack ; .  bnt  how  long  it  had  been  used  as  such  did  not  appear. 

With  respect  to  the  payment  of  rent,  it  appeared  to  hare  been  receired 
u  ignorance  of  the  contents  of  the  lease  of  1747,  and  without  any  com- 
moaicadon  with,  or  authority  from  the  defendant,  save  that  the  person 
who  receired  it  was  in  the  habit  of  receiving  the  rents  of  other  pro- 
perty of  the  defendant.  The  payments  appeared  to  have  been  made  on 
eich  occasion  without  any  application  on  behalf  of  defendant. 

One  of  the  plaintiffs'  witnesses,  Edward  Dunne,  deposed,  that  he  had 
a  oonrersation  with  the  defendant's  father  shortly  before  his  death,  upon 
the  rabject  of  the  alteration  of  the  school  at  Newport,  and  that  he  stated 
thit  it  would  be  more  advantageous  to  the  neighbourhood  to  have  it  a 
dsy-sehooL 

The  reading  of  this  deposition  was  objected  to  by  defendant's  Connsel, 
00  the  ground  that  it  had  not  been  sufficiently  put  in  issue  by  the  bill, 
asd  they  relied  on  HaUY.MaUby  {a)\  MtdhoUand  v.  Hendnek  (5); 
tad  ParreU  v. (c). 

The  Counsel  for  the  plaintiffs  contended,  that  the  charge  in  the  biQ 
twpecting  Lord  Newport,  and  those  who  derived  under  him,  being 
aware  of  the  alterations,  was  sufficient  to  entitle  them  to  read  it,  and 
they  cited  Hughes  v.  Gamer  {d) ;  and  Garrett  v.  Besborough  («)• 

[The  LiORo  Chancellor  permitted  the  deposition  to  be  read  subject 
to  the  objection,  and  stated  that  he  would  consider  the  authorities  upon 
the  subject,  and  if  it  appeared  not  to  be  sufficiently  put  in  issue  he  would 
nltonately  reject  it] 

No  evidence  was  given  to  shew  whether  the  plaintiffs  had  ever  main- 
tiined  children  of  both  sexes,  or  when  the  alteration  in  that  respect  took 
place. 

As  to  the  course  of  instruction  pursued,  one  of  the  witnesses  for  the 
pitintifis,  who  acted  as  master  of  the  school,  deposed  that  **  the  children 
**  were  instructed  in  the  English  tongue,  in  the  Protestant  religion,  in 
''the  Holy  Scriptures,  |in  writing  and  arithmetic;"  while  one  of  the 
witoessea  for  the  defendant,  a  person  residing  in  the  neighbourhood  of 
the  school,  deposed  that  "  the  children  received  instruction  without  any 
"  distinction  as  to  religious  creed." 

Mr.  BbMume,  Q.  C,  Mr.  Cottim,  Q.  C,  and  Mr.  Oimay,  for  the 
plaintiflk 
No  breach  of  the  covenant  has  been  committed  by  the  plaintiffs,  as 
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they  were  not  bound  to  maintain  the  children.  The  only  word  In  the 
lease  from^which  such  a  liability  is  inferred  is  ''  reception  ;**  bat  tliat  does 
not  of  itself  mean  that  the  children  were  to  be  maintained,  and  the 
doctrine  propounded  by  Lord  Mansfield,  in  Cook  v.  Boo&i  (a),  that 
a  corenant  may  be  construed  by  the  acts  of  the  parties,  has  been  long 
since  overruled  by  the  cases  Baynham  v,  Guys  Hospital  (6) ;  Eaton  t. 
JLygcn  (c),  and  Iggtdden  r.  May  (d)»  As  long  as[the  plaintiffs  educate  the 
requisite  number  of  Protestant  children,  it  is  no  matter  of  oomplsint 
that  they  educate  Roman  Catholics  also.  The  alteration  that  took  place 
in  1819,  was  rendered  necessary  by  the  change  in  the  resources  of  the 
Society,  consequent  on  the  withdrawal  of  the  parliamentary  grant,  aod 
the  cases  in  which  the  doctrine  of  cy  prh  has  been  acted  on,  and  which 
will  be  found  collected  in  Shdfordon  Mortmain  (e),  shew  the  length  to 
which  the  Court  has  gone  in  substituting  some  other  scheme  for  that 
which  the  donor  contemplated,  and  we  are  willing,  if  the  Court  think  it 
necessary,  to  have  it  refered  to  the  Master  to  settle  a  scheme  for  man* 
aging  this  charity,  according  to  the  terms  of  the  coFenant.  But  erea 
supposing  thi»  covenant  to  have  been  broken,  the  breach  of  it  has  been 
waived.  The  possession  of  the  tenant  is  notice  of  every  interest  he  claimi 
in  the  land,  and  at  the  time  defendant's  father  purchased  these  lands 
the  Society  had  ceased  to  receive  children  of  both  sexes,  and  from  the 
time  of  his  purchase,  he  frequently  resided  near  the  school;  and  according 
to  the  evidence  of  the  witness  Dunne,  if  the  Court  shall  ultimately 
think  it  admissible,  he  expressly  approved  of  the  change  in  the  constito- 
tion  of  the  school  in  1819,  and  since  his  death  we  have  pud  rent  to  the 
persons  who  acted  for  the  defendant.  Now,  even  in  the  case  of  an 
agreement  for  a  lease,  an  act  which  would  be  a  breach  of  a  covenant  ia 
the  leases  if  granted,  and  a  forfeiture  of  the  leases  is  no  objection  to  a 
specific  performance  of  the  agreement,  if  the  lessor  have  done  an  act 
that  amounts  to  a  waiver  of  that  forfeiture.  Gourkty  v.  Dtike  of  Somet' 
Hi  (f)*  The  case  is  still  stronger  where  performance  of  a  covenant  to 
renew  is  sought.  There  it  has  been  held  that  breaches  of  covenant  are 
not  an  objection  to  granting  a  renewal.  Trant  v.  Dwyer  {g) ;  Kennan 
V.  White.  (A). 


Mr.  PennefiUher^  Q.  C,  Mr.  Monahan^  Q.  C,  and  Mr.  J.  S.  Toumaend^ 
for  the  defendant. 

The  lease  in  this  case  was  not  granted  for  a  valuable  consideration,  bot 
in  order  to  effect  a  particular  purpose,  through  the  medium  of  plaintiffs, 
and  they  now  seek  to  have  the  benefit  of  it  in  order  to  apply  it  to  a 
totally  different  purpose.    The  object  of  Lord  Newport,  who  was  one 
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of  the  original  members  of  the  society,  was,  that  the  children  should  be 
brought  up  Protestants,  and  in  order  to  e£Fect  that,  it  was  necessary 
that  they  should  be  boarded,  and  it  is  plain  from  the  limited  number 
who  were  to  receive  education,  that  the  covenant  to  receive  meant  that 
they  were  to  maintain  as  well  as  educate.  That  such  was  the  meaning 
appears  from  the  acts  of  the  plaintiflRs  themselves,  who  built  a  house  fit 
for  the  purpose,  and  maintained  the  requisite  number  of  children,  down 
to  1820.  In  cases  of  ancient  deeds  or  charters  usage  is  admissible  to 
expUtn  their  meaning,  Weld  v.  Hornby  (a),  and  the  same  doctrine  is 
kid  down  in  2  Inst  (b)  ;  Attorney  General  v,  Parker  (c)  ;  and  was 
acted  on  by  the  Twelve  Judges,  in  The  Queen  v.  The  Lord  Primate  (d). 
In  the  cases  cited  on  the  other  side,  the  question  was  whether  a  cove- 
oaat  for  renewal  was  perpetual  or  not,  and  are  clearly  distinguishable 
from  the  present.  When  the  pIainti£Fs  ceased  to  maiutaiu'the  children, 
they  ceased  to  perform  the  conditions  on  which  the  grant  was  made ; 
the  confining  the  education  to  children  of  one  sex  was  a  direct  breach 
of  the  covenant,  the  donor  contemplated  a  joint  education,  and  the 
society  has  no  right  to  get  the  benefit  of  his  covenant  for  renewal  when 
they  do  not  carry  his  views  into  effect.  The  admistsion  of  Roman 
Catholics  was  another  breach  of  the  covenant.  Lord  Newport  was  one 
of  the  original  members  of  the  Society  and  knew  the  objects  for  which 
it  was  founded,  and  he  granted  this  piece  of  land  expressly  for  the 
promotion  of  those  objects.  Now,  nothing  can  be  more  opposed  to 
those  objects  than  the  education  of  Roman  Catholics,  as  such,  and  it 
does  not  appear  that  any  exclusive  system  of  religious  instruction  is 
porsned.  The  power  of  making  bye- laws  must  be  exercised  in  such  a 
maimer  that  they  shall  not  be  inconsistent  with  the  charter  itself; 
Auomey  General  v.  Smithies  (e).  The  cases  cited  on  the  other  side  as 
to  the  doctrine  of  cypres  have  no  application :  in  all  of  them  the  property 
was  vested  absolutely  in  the  trustees  of  the  charity,  and  the  question 
was  with  the  heir  or  next  of  kin  of  the  donor.  There  is  no  case  ia 
whidi  the  Court  has  interfered  with  the  rights  of  the  landlord  merely 
becaose  a  charity  was  concerned.  Besides,  before  the  doctrine  of  cy  pres 
can  be  resorted  to,  it  must  be  shewn  that  it  is  impossible  to  carry  into 
effect  the  original  intentions  of  the  donor ;  Attorney  General  v.  Lord 
MoMtfidd  (fj.  The  defendant  here  has  the  legal  estate  ;  and  what 
equity  have  the  defendants,  who  have  broken  their  own  covenant  in 
every  respect,  to  restrain  him  from  proceeding  on  it  ?  If  one  of  the  lives 
were  in  being,  and  the  defendant  brought,  an  ejectment  for  a  forfeiture 
by  reason  of  the  breach  of  covenant,  the  Court  could  not  interfere. 
Relief  will  not  be  given  in  equity  against  the  breach  of  any  covenant, 
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bot  one  for  the  payment  of  money ;  HiU  v,  Berkeky  (a) ;  BraeAridge  j, 
Buckley  (h) ;  Green  y.  Bridges  (c).  The  Court  has  no  joriedietioD  to 
direct  a  scheme  for  the  management  of  this  property  in  this  sait ;  no  snch 
case  is  made  by  the  bill,  which  treats  this  as  an  ordinary  case^between 
landlord  and  tenant.  Nor  can  it  in  a  suit  for  a  renewal  sanction  the 
breaches  which  have  been  committed  by  the  plaintiffii  here,  beeanse  it  is 
a  case  of  a  charitable  institution.  No  case  of  waiver  of  the  forfeiture  hu 
been  made  out.  The  evidence  of  Dunne  as  to  conversations  with  defend- 
ant's fiither,  are  inadmissible  as  they  were  not  put  in  isane  by  the  bill. 
The  payment  of  rent  was  made  for  the  very  purpose  of  making  oat  a 
case  of  waiver ;  they  were  made  voluntarily  without  a  demand,  and  the 
persons  to  whom  they  were  paid  had  no  authority  to  waive  a  forfeiture ; 
Doe  V.  Birch  {d).  Besides,  the  breach  here  is  a  continuing  breach, 
and  the  receipt  of  rent  only  waives  existing  forfeiturea ;  Doe  r. 
Woodbridye  (e). 


Mr.  Ottoay  in  reply. — Of  the  two  breaches  of  covenant  relied  oo, 
vis.,  the  not  boarding  the  children  and  the  educating  Roman  Catholics. 
-»The  lease  is  totally  silent  as  to  the  first,  with  the  exception  of  the  word, 
'<  reception,"  and  the  circumstances  of  the  time  rebut  the  inference 
which  has  been  drawn  from  the  limited  number  of  children,  as  to  the 
meaning  of  that  word.  At  the  period  when  the  lease  was  granted  the 
population  of  the  country  was  so  thin,  that  forty  was  probably  a  Isrger 
number  of  children  than  could  be  got  to  attend  a  school  of  this  des- 
cription ;  and  there  was,  as  the  charter  itself  recites,  a  great  scarcity  of 
schoolmasters,  so  that  a  eonaiderable  inducement  would  be  requisite  to 
induce  one  to  settle  in  a  remote  district.  The  charter  too  is  silent  upon 
the  subject  of  boarding.  Then  as  to  religion,  so  &r  from  the  education 
of  Roman  Catholics  being  opposed  to  the  Charter  with  reference  to 
which  this  lease  was  framed,  it  is  in  stria  conformity  with  it.  The  grest 
object  of  the  founders  of  the  Society,  as  expressed  in  the  charter,  is  the 
education  of  Roman  Catholics,  and  it  is  the  duty  of  the  Society  to  do 
that  in  snch  a  manner  as  not  to  shock  their  religious  feelings.  The 
lease  refers  to  the  charter  and  must  be  considered  as  if  the  latter  were 
incorporated  in  it.  But  if  the  Court  should  think  that  a  breach  of 
covenant  has  been  committed,  the  defendant  has  waived  that  breach  by 
acquiescence,  and  the  condition  of  re*entry  is  gone  in  oonsequenee^  opoa 
the  principle  of  Dumpor's  caee  ffj*  That  doctrine  was  acted  on  in 
Brummel  v.  M^Pheraon  (g).  The  case  of  Jones  v.  Jones  (k)  shews 
that  the  Court  will  decree  execution  of  an  agreement  where  breaches 
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of  corenaDt  bare  been  committed^  and  will  teave  the  lessor  to  hit 
remedy  at  law*  The  ctreomstance  that  this  is  a  charity  case  places  ns 
in  a  better  position  than  an  ordinary  tenant.  Attomey'General  v. 
Sau!tbee(a);  AUomeyGenenU  r.  Green  (b). 

The  Load  Chancellor. 

The  bill  in  this  case  is  filed  by  the  Incorporated  Society  against 
Wellington  Anderson  Rose,  for  a  renewal  oi  a  lease  granted  in  1747, 
by  Lord  Newport,  nnder  whom  defendant  derives,  at  a  rent  of  five 
shillings  yearly,  which  contained  a  covenant  for  perpetual  renewal 
npon  payment  of  a  fine  of  five  shillings  for  every  life  that  should  be 
added.  That  lease  contained  a  covenant  on  the  part  of  the  Society  to 
build  one  or  more  substantial  house  or  houses  on  the  demised  premises, 
fit  for  the  reception  and  education  of  twenty  boys  and  twenty  girls,  to 
be  nominated  from  time  to  time  by  the  Society,  according  to  the  provi- 
sions of  the  charter  by  which  they  were  incorporated.  Then  follows  a 
proviso,  that  if  the  house  were  not  built,  and  the  twenty  boys  and 
twenty  girls  received  and  educated  according  to  the  true  intent  and 
meaning  of  the  Society's  charter,  that  then  the  lease  should  be  void, 
and  the  landlord  should  be  at  liberty  to  re-entf»r.  The  defendant  resists 
performance  of  the  covenant  for  renewal,  and  insists  that  the  plaintifis 
have  disentitled  themselves  to  the  benefit  of  it  by  reason  of  the  breaches 
of  thb  covenant  Now,  this  covenant,  containing  as  it  does  an  express 
reference  to  the  Society's  charter,  must  be  governed  1^  the  true  intent 
and  meaning  of  that  instrument.  By  that  charter,  the  Society  was 
empowered  to  make  rules  from  time  to  time  for  the  management  and 
guidance  of  their  schools,  provided  those  rules  were  not  repugnant 
to  the  laws  then  in  force  in  Ireland,  and  provided  also  they  were  ap- 
proved of  by  one  of  the  Archbishops  of  Ireland,  and  by  either  the  Lord 
Chief  Justice,  the  Lord  Chief  Justice  of  the  Conmion  Pleas,  or  the 
Lord  Chief  Baron.  No  provision  is  contained  in  the  charter,  nor  was 
any  made  by  any  subsequent  regulations,  for  the  reception  into  one 
house  of  an  equal  number  of  boys  and  girls,  nor  for  their  maintenance 
and  education  jointly.  The  Right  Reverend  and  learned  Personages 
to  whom  the  control  was  entrusted,  probably  had  very  good  reasons  for 
not  having  the  education  of  children  of  both  sexes  carried  on  nnder  the 
same  roof,  and  they  may  have  thought  that  in  certain  states  of  the 
funds  of  the  Society  it  would  be  adriseable  to  establish  a  day  schooL 
Now,  though  the  grant  in  this  caise  was  made  for  the  reception  and 
education  of  twenty  boys  and  twenty  girls,  and  the  covenant  by  the 
Society  was  to  erect  and  maintain  a  building  fit  for  that  purpose,  yet 
as  that  covenant  contains  a  reference  to  the  charter,  it  must  be  qualified 
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by  the  terms  of  that  charter.  The  proviso  making  the  lease  void  in  caae 
of  non-performance  of  that  covenant,  must  be  construed  in  like  manner 
as  the  covenant  itself ;  and  as  the  latter  is  controlled  by  the  provisions  of 
the  charter,  so  must  the  former. 

In  thb  view  of  the  case  the  evidence  of  Dunne  becomes  highly  material, 
for  that  evidence  goes  to  shew  that  the  father  of  the  defendant  was  in- 
formed  of  the  intended  departure  from  what  had  previously  been  tbe 
established  practice  respecting  this  school,  and  that  when  informed  of  it 
he  expressed  hb  approbation  of  the  chan^.  There  b  no  allegation  that 
the  change  was  made  without  the  concurrence  of  the  high  personages  by 
whom  the  charter  required  that  the  rules  should  be  approved  of,  and  I  mast 
take  it,  therefore,  that  this  change  was  made  with  their  approbation. 

As  to  the  admission  of  Roman  Catholic  children  into  the  schools,  so 
far  from  that  being  a  violation  of  the  charter,  it  was  not  only  not  con- 
trary to  it,  but  it  was  considered  by  the  framers  of  the  charter  as  the 
very  best  means  of  promoting  the  ends  for  which  the  Society  was  in- 
corporated. Whether  they  were  right  in  so  thinking,  whether  that  is  an 
effectual  mode  of  effecting  the  objects  contemplated  by  the  founders  of 
this  Society,  or  whether  there  are  other  means  more  effectual,  it  is  not 
for  me  to  decide — I  leave  that  to  the  decision  of  those  personages  who 
are  better  qualified  to  decide  on  such  a  subject  than  I  am. 

It  is  said  that  the  evidence  of  Dunne  is  inadmissible  because  it  is  not 
put  in  issue  by  the  bill,  and  the  following  passage  in  the  bill  has  been 
relied  on  in  support  of  its  admissibility. 

[Here  his  Lordship  read  the  charge  in  the  bill,  stated  ante^  p.  261.] 

In  my  opinion  this  evidence  is  properly  receivable,  and  I  see  no  rea- 
son for  departing  from  the  rule  upon  this  subject  which  I  laid  down  in 
Garrett  v.  Sesborotighj  namely,  thjt  the  reception  or  rejection  of  evi- 
dence of  this  description  as  to  admissions  not  specifically  put  in  issue, 
must  be  decided  by  the  circumstances  of  each  case,  and  that  there  is  no 
general  rule  upon  the  subject  fettering  the  discretion  of  the  Court. 

It  is  unnecessary  to  decide  whether  the  acceptance  of  rent  in  this  case 
is  a  waiver  of  the  forfeiture.  I  must  declare  the  plaintiffs,  for  the  reasons 
I  have  stated,  entitled  to  a  renewal,  and  a  proper  deed  for  that  purpose 
must  be  settled  by  the  Master. 

The  Counsel  for  the  plaintiff  offered  in  the  course  of  the  argument,  to 
consent  that  the  Master  in  settling  the  terms  of  this  renewal  should 
prepare  a  scheme  for  the  future  management  of  this  school ;  but  consider- 
ing the  class  of  persons  to  whom  the  management  of  this  school  is  entrusted, 
I  do  not  think  I  ought  to  interfere  with  them.  They  are  much  better 
judges  of  such  a  subject  than  this  Court  can  possibly  be,  and  I  shall 
leave  it  entirely  to  them.  The  plaintiffs  must  of  course  pay  the  expenses 
attendant  upon  the  execution  of  the  renewal,  but  the  defendant  must  pay 
the  costs  of  this  suit. 
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The  Rev.  Godwin  Sirift,  by  his  will  dated  the  5th  of  October  1817,  duly   ^°  agreement 

,  ,  .  •'    for  the  pay- 

executed  and  attested  for  passing  freeholds,  devised  certain  estates  to    ment  of  a  per- 

Godwin  Swift,  and  Robert  Adand  Wbiteway,  and  the  survivor  and  the   ^^*{,e  s^d^ 

heirs  of  such  survivor,  upon  trust  after  payment  of  the  costs  and  expenses   ^^^Uy  perfonn- 

«        ed>  and  tne  de* 
attending  the  execution  of  his  will,  to  pay  his  son  Deane  Swift  an  annuity   fendant  de- 

of  £400  for  life,  and  after  his  decease,  to  pay  the  same  for  ever  to  such   ^''^^  ^  P^ylt, 

'  ^  '^  •'  on  the  ground 

child  or  children,  as  he  might  have ;  and  the  testator  declared,  that  in  case   that  there   is 

the  yearly  rents  of  his  said  estates  should  not  be  sufficient  to  pay  two   r^e^y  a?Uw. 

annuities  therein  particularly  mentioned,  and  to  pay  the  annuity  to  Deane 

Swift,  and  also  an  annuity  therein  given  to  his  wife  Maria  Swift,  and  his 

daughter-in-law,  Jane  Sophia  Swift,  that  the  said  deficiency  should  be 

borne  rateably  by  Maria  Swift,  Deane  Swift,  and  Jane  Sophia  Swift,  and 

that  the  said  annuities  should  be  reduced  accordiiigly.  Subject  to  the  said 

annuities,  the  testator  directed  that  the  trustees  should  stand  seized  of  the 

devised  estates,  to  the  use  of  the  defendant  Godwin  Meade  Swift  for  life, 

with  remainder  to  his  first  and  other  sons  in  tail,  and  appointed  Maria 

Swift  and  Godwin  Swift  executrix  and  executor. 

The  testator  died  on  the  26th  of  December  1815,  without  having  re- 
Toked  or  sdtered  his  will,  which  was  shortly  afterwards  proved  by  Maria 
Swift,  and  Godwin  Swift. 

A  deficiency  arose  in  the  payment  of  the  annuities  to  Maria  Swift, 
Jane  Sophia  Swift,  and  Deane  Swift,  during  the  years  1816,  1817,  and 
1818,  in  consequence  of  a  portion  of  the  rents  which  accrued  due  during 
those  years,  having  been  applied  in  payment  of  the  costs  of  proving  the 
testator's  will,  and  of  certain  judgment  debts  of  the  testator;  and  Deane 
Swift,  on  the  26th  January  1819,  filed  his  bill  against  the  trustees  and 
the  present  defendant  G.  M.  Swift,  then  a  minor,  for  the  purpose  of 
having  the  arrears  of  the  annuity  raised  out  of  the  lands. 

Godwin  Swift  answered  the  bill,  denying  that  any  thing  was  due  on 
foot  of  the  annuity  ;  and  before  any  further  proceedings  were  had  in  the 
case,  Deane  Swift  died  on  the  10th  October  1823,  having  by  his  will 
(dated  the  27th  December  1817)  given  all  alibis  property,  subject  to  his 
debts,  to  his  wife  (the  present  plaintiff),  whom  he  appointed  executrix, 
and  without  leaving  any  issue. 

The  property  left  by  Deane  Swift  was  very  inconsiderable,  and-  his 
widow  did  not  prove  the  will  upon  his  decease. 

On  the  12th  August  1826,  the  defendant  attained  his  age,  and  in  1827 
he  returned  to  Ireland,  from  the  Continent,  where  he  had  until  then  re- 
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sided ;  and  it  appeared  by  the  evidence  of  Godwin  Swift,  who  was  at  that 
time  the  law  agent  of  the  defendant,  that  a  claim  was  made  by  pluntiff 
for  the  arrears  for  which  Deane  Smft  had  filed  his  bill,  and  that  he  con- 
sulted Counsel  (the  present  Baron  Richards)  upon  the  validity  of  the 
plaintiff's  claim,  and  that  the  opinion  of  Counsel  was  that  the  clum  was 
valid  to  some  extent :  whereupon,  for  the  purpose  of  putting  an  end  to 
litigation,  the  defendant  agreed  to  compromise  the  matter,  and  in  lieu  of 
all  demands  to  give  the  plaintiff  an  annuity  of  £40  for  her  life,  she  re- 
leasing defendant  and  the  lands  devised  to  him  from  all  further  daim ; 
that  in  order  to  enable  plaintiff  to  do  so  she  proved  the  will  of  her  hus- 
band; and  that  upon  the  occasion  of  the  compromise,  he  (G.  Swift) 
prepared  a  deed  of  release.  Thai  deed  was  dated  the  14th  of  January 
1828,  and  purported  to  be  made  between  the  plaintiff  of  the  first  part, 
G.  Swift,  and  R.  A.  Whiteway  of  the  second  part,  and  the  defendant, 
of  the  third  part.  It  recited  the  will  of  the  Rev.  G.  Swift ;  the  deficiency 
in  the  payment  of  the  annuity  to  Deane  Swift ;  his  filing  a  bill  to  raise 
the  amount  of  the  arrear ;  his  will  and  death  ;  the  proof  of  his  will  hy 
plaintiff ;  and  that  defendant  had  required  the  plaintiff  to  release  him,  and 
the  trustees  and  the  devised  estates  from  all  claims  on  foot  of  thei  anouity, 
which  she  had  agreed  to  do,  and  in  consideration  of  such  release,  he  had 
agreed  to  give  her  an  annuity  of  £40  for  life,  and  in  execution  of  the 
agreement  plaintiff  released  the  lands,  and  the  trustees  of  the  testator's 
will,  and  the  defendant,  from  all  claim  on  foot  of  the  said  annuity. 

The  deed  contained  a  covenant  for  further  assurance  on  the  part  of  the 
plaintiff,  by  whom  alone  it  was  executed,  and  a  memorial  of  it  was  regis- 
tered on  the  1st  of  July  1828.  On  the  same  day  that  the  deed  of  release 
bore  date,  the  defendant  wrote  a  letter  to  the  plaintiff  in  the  words 
following : — 

<'  Dublin,  14th  January  1628. 

'<  My  Dear  Aunt, — Considering  that  you  have  given  roe  and  the  property 
**  mentioned  in  the  will  of  my  grandfather,  a  general  release  from  all  claims 
<'  and  demands  which  you  might  have  on  foot  of  the  annuity  of  £400,  given 
<<  to  my  uncle  Deane,  I  have  agreed  to  give  you  an  annuity  of  £40  a  year, 
"  to  commence  from  the  1st  of  November  last.  For  this,  you  will  apply  to 
*^  Mr.  G.  Swift,  to  whom  I  have  given  the  necessary  instructions  to  pay  it 
**  to  you  quarterly  ;  should  any  thing  happen  to  me,  I  have  every  reliance 
^*  that  my  brothers  will  continue  this  payment  to  you. 

"  Believe  me  yours  sincerely, 

"  Godwin  Meadb  Swift. 
"  Mrs.  Deane  Swift,  Baldogee." 

On  the  8th  of  July  1828,  the  defendant  wrote  to  G.  Swift,  who  was 
then  his  land  agent,  directing  him  to  pay  the  annuity  to  plaintiff  "  oat  of  th^ 
rents." 

The  annuity  was  regularly  paid  by  G.  Swift  out  of  the  defendant's 
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rents,  in  pursuance  of  that  direction  until  1 836,  when  defendant  removed 
O.  Swift  from  his  agency ;  and  after  the  remoyal  of  G.  Swift,  it  was  paid 
up  to  November  1839»  from  which  time  no  further  payment  was  made  ; 
and  on  the  1st  of  May  1840,  the  plaintiff  filed  the  present  bill,  stating  the 
agreement  which  had  been  entered  into  between  her  and  the  defendant, 
as  the  same  was  recited  in  the  deed  of  release ;  and  stating  that  immediately 
after  the  execution  of  the  said  deed,  the  defendant  addressed  a  letter  to 
plaintiff,  in  which  he  distinctly  stated  the  terms  of  the  agreement,  and 
assured  plaintiff  that  he  would  perform  same,  but  that  as  plaintiff  had 
mislaid  the  letter  she  was  unable  to  state  the  contents  of  it  more  particu- 
larly, but  no  reference  was  made  to  defendant's  letter  of  the  8th  of  July 
1828,  to  G.  Swift.  The  bill  prayed  that  defendant  might  be  decreed 
specifically  to  perform  his  said  agreement  to  pay  plaintiff  the  said  annuity 
of  £40,  and  that  an  account  might  be  taken  of  what  was  due  on  foot  of 
it,  *<  and  that  defendant  might  be  compelled  by  the  decree  of  the  Court 
"  to  pay  the  same  to  the  plaintiff." 

The  defendant  by  his  answer  denied  that  there  was  any  thing  due  to 
Deane  Swift,  on  foot  of  the  annuity  of  £400,  at  the  time  of  his  death, 
or  that  he  ever  recognised  the  validity  of  plaintiff's  claim,  as  his  personal 
representative,  or  that  he  ever  entered  into  any  agreement  with  her  re- 
specting it,  or  sanctioned  the  execution  of  any  release  by  plaintiff,  or 
that  he  ever  wrote  any  such  letter  as  that  referred  to  in  the  bill ;  but 
stated  that  representations  were  made  to  him  shortly  after  his  return  to 
Ireland,  of  the  distressed  situation  of  the  plaintiff,  and  that  he,  from 
motives  of  kindness  promised  to  allow  her  £40  a-year  for  her  life,  which 
he  paid  her  until  1839)  when  he  considered  she  no  longer  wanted  ;  and 
that  G.  Swift  asked  him  to  bind  himself  by  deed  to  pay  the  annuity, 
which  he  refused,  but  wrote  to  Godwin  Swift  a  letter  authorising  him  to 
allow  plaintiff  the  said  annuity,  and  that  he  would  give  credit  for  it  in 
the  account ;  and  that  when  G.  Swift  advised  him  to  get  a  release  from 
plaintiff  he  distinctly  refused,  lest  he  might  seem  thereby' to  recognise 
the  validity  of  plaintiff's  clsum ;  and  that  he  never  heard  of  the  existence 
of  the  deed  of  release  until  1839,  when  he  was  informed  that  G.  Swift 
had  actually  procured  a  release  to  be  executed  by  plaintiff. 


1841. 
Chancery, 


Mr.  W.  Brooke,  Q.C.,  Mr.  Blake,  Q.  C,  and  Mr.  A.  J.  Maley,,  for 
the  plaintiff. 

The  Court  exercises  a  peculiar  jurisdiction  in  annuity  cases,  and  the 
doctrine  of  Sir  J.  Leach,  in  Bensley  \\Burdon{a),  that  the  Court  will 
not  interfere  where  the  annuitant  has  a  remedy  at  Law,  has  been  repu- 
diated by  the  Courts  of  Equity  in  this  country,  in  the  cases  of  Faif 
V.  Fay(h)y    Ahearne  v.    0'CaUaghan(c)y    Mardey  v.  Hawkins  (d). 


(a)  2  Sim.  fi^  Sta.  519. 
(c)  6  Law  Beo.  N.  S.  198. 


{b)  2  Jones,  260. 
(<0  1  D.  &  W.  S63. 
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SteveUy  7.  Murphy  (a) ;  and  if  this  be  an  anouity  charged  on  land,  the 
right  of  the  plaintiff  to  relief  in  Equity  cannot  now  be  questioned.  Now, 
the  defendant,  in  his  letter  of  the  12th  January  to  the  plaintiff,  states 
that  he  has  giren  directions  to  Godwin  Swift  to  pay  her  the  annuity ;  so 
that  he  has  thereby  incorporated  the  directions  given  to  G.  Swift  with  his 
letter  to  plaintiff.  Upon  referring  to  the  letter  containing  those  instruc- 
tions, it  will  be  seen  that  he  directs  the  annuity  to  be  paid  out  of  the 
rents  of  his  estate ;  and  moreover,  in  hb  letter  to  plaintiffy  be  expresses 
his  con6dence  that  if  any  thing  happened  him,  his  brothers  would  conti- 
nue to  pay  it.  At  that  time  he  was  unmarried,  and  hb  brothers  were 
next  in  remainder  to  the  estates,  of  which  he  was  but  tenant  for  life ; 
manifestly  contemplating  a  payment  out  of  the  produce  of  those  estates. 
It  is  true,  we  do  not  make  this  case  by  our  bill,  which  treats  this  as  a 
mere  personal  annuity  ;  but  the  Court  will  not  bind  a  party  by  an  erro- 
neous admission  of  a  consequence  of  law  in  his  pleading,  Edwards  t. 
Jones  (h)  ;  Steele  v.  Mitchell  (c)i  Pierce  ▼.  Grove  (d)i  CMMertv, 
Creaty  {e).  The  prayer  for  general  reUef  is  sufficient  to  entitle  us  to  the 
benefit  of  this ;  Cooke  t.  Martin  (f) ;  Wilkinson  y.  Beale  (g)»  But 
even  treating  this  as  a  mere  personal  contract,  we  are  entitled  to  the 
relief  prayed.  In  Newman  v.  Auley{h)y  a  bill  was  brought  for  the 
arrears  of  an  annuity  secured  by  bond,  and  the  Court  directed  an 
account  and  payment  of  the  arrears.  In  Cooke  v.  Wiggins  (s),  where  a 
bond  was  given  to  a  trustee  for  a  married  woman,  on  her  separation  from 
her  husband,  to  secure  an  annuity.  Sir  W.  Grant  directed  payment  of 
the  arrears  and  of  the  growing  payments.  As  to  our  having  a  remedy  at 
Law,  it  is  very  doubtful  whether  we  could  maintain  any  action  at  Law 
upon  this  letter,  which,  not  being  under  seal,  would  require  to  be  sup- 
ported by  the  allegation  and  proof  of  a  sufficient  legal  consideration; 
and  for  that  we  could  not  go  out  of  the  document  itself,  as  it  is  a  contract 
within  the  Statute  of  Frauds.  Now,  on  the  document  itself,  it  is  at 
least  doubtful,  whether  a  Court  of  Law  would  hold  that  there  was  a  suf- 
ficient consideration  for  the  promise.  The  Master  of  the  Rolls,  in  his 
judgment  in  SteveUy  v.  Murphy ^  states,  as  one  of  the  grounds  for  giving 
relief,  the  difficulty  which  the  plaintiff  would  have  in  proceeding  at  Law. 
Here  we  were  entitled  to  come  into  Court  for  a  discovery  from  the 
defendant.  The  letter,  which  is  itself  but  evidence  of  the  contract,  was 
mislaid  when  the  bill  was  filed ;  and  if  any  part  of  the  relief  which  plvntiif 
seeks  can  only  be  got  in  Equity,  he  is  entitled  to  come  here  for  general 


(a)  S  Ir.  £q.  Bep.  448. 
{e)  3  If.  Eq.  Bep.  1. 
(e)  6  Mad.  189. 
C^)  4  Mad.  408. 


H)  My.  &  Cr.  S86. 
{d)  3Atic.633. 
(fi  3  Aik.  9. 
(A)  3  Atk.  679. 


(i)  10  Ves.  190. 
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relief.  French  v.  Morgan  (a).  At  Law,  we  should  be  obliged  to 
bring  an  action  for  every  gale  of  the  annuity — a  course  of  proceeding 
inconvenient  to  the  plaintiff  and  harrassing  to  the  defendant— or  we 
should  take  damages  for  the  entire  value  of  the  annuity,  to  be  ascer- 
tained by  a  jury,  who  would  not  have  any  elements  to  enable  them  to 
estimate  the  value  of  an  annuity  depending  on  the  joint  lives  of  pluntiff 
and  defendant. 


\ 


1841. 
Chancery^ 

— ^v — -- 
SWIFT 

SWIFT* 


Mr.  Warren^  Q.  C,  Mr.  Brewster^  Q.  C^  and  Mr.  •/.  S.  Townsend^ 
for  the  defendant. 

This  contract  was  entered  into  by  defendant  shortly  after  he  came  of 
age,  upon  his  return  to  Ireland  ;  and  he  was  under  the  impression  that  he 
bad  never  given  any  sanction  to  the  release,  and  that  the  annuity  was 
merely  a  voluntary  payment,  which  he  was    at  liberty    to  discontinue 
when  he  pleased.     The  plaintiff  confirmed  him  in  this  belief,  by  stat- 
ing in  her  bill  that  the  letter  was  mislaid,  and  induced  the  defendant 
to  deny  it  in  his  answer.     It  must  be  admitted  now  that  he  was  mistaken 
in  that  belief.     Still  the  plaintiff  has  made  no  case  to  entitle  her  to  relief 
in  this  Court.     The  defendant's  letter  to  G.  Swift  is  merely  a  direction 
to  his  agent,  out  of  what  fund  the  payments  were  to  be  made,  and  does 
not  constitute  a  charge  on  land.     The  plaintiff  has,  in  her  bill,  treated 
it  as  a  personal  contract,  and  cannot  now  convert  it  into   a  charge   on 
land.     The  letter  to  G.  Swift  was  not  in  issue  in  the  cause,  while,  in 
the  cases  cited  on  the  other  side,  the  facts  were  all  ascertained,  and  the 
only  question  was,  the  consequence  of  Law  resulting  from  them.  Taking 
this  as  a  mere  personal  contract,  the  Court  will  not  interfere,  but  leave 
the  plaintiff  to  her  remedy  at  Law.     Mitford  on  Pleading  (6).     It  is 
only  where  the  legal  remedy  is  inadequate  or  defective,  that  a  Court  of 
Equity  will  interfere.     Flint  v.  Brandon  (c) ;  HiU  v.  Barclay  (d).    Jn 
the  former  case,  Sir  W.  Grant  refused  specific  performance  of  a  cove- 
nant to  lay  down  a  gravel  pit,  on  the  ground  that  there  was  a  remedy  at 
Law.     The  case  of  Brough  v.  Oddie  (e)  is  precisely  in  point.     There, 
the  defendant  undertook  to  pay  an  annuity  to  the  plaintiff,  in  case  certain 
other  parties  failed  in  performing  an  engagement  entered  into  with  her. 
The  event  happened,  and  she  brought  her  bill  for  a  specific  perform- 
ance of  the  agreement ;  but  Sir   J.  Leach,  M.  R.,  dismissed  the  bill, 
saying,  "  That  admitting  the  event  to  have  happened  on  which  the  pay- 
**  ment  was  to  be  made,  the  remedy  of  the  plaintiff  was  by  action  at 
**  Law.     That  the  plaintiff  has  a  remedy  at  Law,  appears  from  the  case  of 
Gibson  V.  Dickie  (f)^  which  was  an  action  of  assumpsit  for  an  annuity. 


(a)  2  Mol.  488. 
(c)  8  Ve«.  162. 
(e)  1  Bubs,  and  My.  56. 


{h)  p.  119. 

(<0  16  Yes.  405. 

(f)  Ma.  &  Sel.  463. 
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In  Neunnan  y.  Auley  (a),  the  obligor  in  the  bond  had  devised  his  estate 
to*the  defendant,'  charged  with  the  payment  of  his  debts.  In  Cooke  Tr 
Wiggins  Qi)  the  trustee  refused  to  put  the  bond  in  suit. 

Mr.  Male^f  in  reply. — The  contract  entered  into  by  the  pUuntiff  was 
such  as  to  have  rendered  her  liable  to  this  Court  for  the  performance 
of  it.  The  plaintiff  might  have  filed  his  bill  to  have  his  estate  cleared 
from  the  encumbrance ;  and  the  Court  would  have  compelled  the 
plaintiff  to  have  executed  the  release.  Now,  the  remedy  for  vendor  and 
purchaser  must  be  mutual:  where  there  are  mutual  covenants,  there 
must  be  mutual  remedies.  Lewis  v.  Lechmere(c).  In  Ball  v.  Cogg$(d)f 
an  agreement,  by  the  owner  of  certain  brass  works,  to  give  the  pluntiff) 
who  had  invented  improvements  in  the  manufacture,  an  annuity  for 
his  life,  and  3s.  6d.  per  ton  for  every  ton  of  brass  wire  made  by  them, 
was  specifically  performed.  In  Withy  v.  CotUe  («),  a  bill  by  the  vendor 
of  an  annuity  charged  on  stock,  for  specific  performance  of  the  agree- 
ment was  demurred  to ;  but  Sir  J.  Leach  overruled  the  demurrer, 
saying,  '*  The  remedy  here  must  be  mutual  for  vendor  and  par- 
*<  chaser.  In  Adderly  v.  Dixon  (f)y  the  plaintiff,  who  had  purchased  and 
taken  assignments  of  certain  debts  proved  under  a  commission  of  bank- 
rupt, agreed  to  sell  them  to  defendant,  and  executed  an  assignment,  and 
signed  a  receipt  for  the  purchase-money,  although  it  was  not,  in  fact, 
paid :  the  bill  was  brought  merely  for  the  payment  of  the  purchase-money. 
The  defendant  objected  that  there  was  no  ground  for  the  interference  of 
Equity ;  but  Sir  J.  Leach  overruled  the  objection,  on  the  ground  that 
the  purchaser  might  have  filed  a  bill  for  specific  performance,  and  ''that 
'<  when  a  bill  will  lie  for  the  purchaser  it  will  for  the  vendor." 


Mr.  Warren^  Q.  C,  having,  at  the  close  of  Mr.  Male^s  argument, 
commented  on  the  authorities  cited  by  him, 

The  LoBD  Chancellor  directed  the  case  to  be  spoken  to  by  one 
Counsel  for  the  plaintiff:  and  accordingly, 

Mr.  W.  Brooke^  Q.  C,  for  the  pluntiff,  contended  that  the  doctrine, 
that  Courts  of  Equity  will  not  decree  specific  performance  of  personal 
contracts,  originated  in  the  unwillingness  of  the  Judges  of  that  time  to 
interfere  in  contracts  respecting  South  Sea  Stock.  That  the  first  and 
leading  case  on  the  subject — Cudd  v.  BtUter  {g) — was  a  contract  of  that 
description  ;  and  that  from  the  report  of  that  case  before  Parker,  C>(h), 


(a)  Ante. 

(e)  10  Mod.  506. 

(e)  1  Sim.  &  Stu.  174. 

C^)  lb.  007 


H)  Anie. 

id)  1  B.  P.  C.  140. 
(fi  1  P.  Wins.  1. 
(A)  5  Yin.  Ab.  638. 
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It  appeared  that  the  judgment  rested  not  only  on  the  existence  of  a 
remedy  at  law,  hut  on  the  circumstance  of  the  thing  sold  not  having  heen 
in  the  vendor's  possession,  and  on  the  fluctuations  of  the  stock.  That  the 
doctrine  in  that  case  was  acted  on  only  in  cases  precisely  similar ;  and 
and  that  the  Courts  were  constantly  struggling  to  escape  from  the  rule 
4here  laid  down,  by  establishing  successive  distinctions ;  and  in  addition 
to  the  cases  cited  by  Mr.  Maley,  he  referred  on  this  point  to  Colt  y. 
NetterviUe  (a) ;  Buxton  v.  Lyster  {h) ;  Nutbroum  v.  Thornton  (c) ;  Do- 
loret  V.  Rothschild  (d) ;  Lynn  v.  Chaters(e)  ;  Kenny  Wrexham  (f), 

Mr.  Brooke  also  argued  that  there  was  no  remedy  for  the  plaintiff  at 
Law,  as  an  annuity  lies  in  grant ;  and  no  such  thing  as  an  annuity  created 
by  parol  is  known  to  the  law ;  and  in  support  of  this  position,  referred  to 
Slackston^a  Commentaries  (g)  ;  Comyn's  Digest  (h)  ;  In  re  Samuel 
Lock  (f). 


1841. 
Chonceiy* 


The  LoBD  Chancellor  this  day  delivered  the  following  judgment : 
[After  stating  the  prayer  of  the  bill,  the  will  of  the  Rev.  G.  Swift,  the 
suit  by  Deane  Swift,  and  the  question  in  that  suit] — 

Such  was  the  state  of  things  when  Deane  Swift  died.  The  bill  had 
not  been  effectually  proceeded  on ;  nor,  on  the  other  hand,  had  it  been 
tiismissed  ;  the  suit  was  still  subsisting  at  the  death  of  Deane  Swift.  It 
appears  from  the  evidence  of  Godwin  Swift,  who  was  then  the  agent 
and  trustee  of  the  defendant,  that  the  defendant  had  consulted  him  upon 
the  subject  of  that  claim,  so  that  he  had  distinct  knowledge  of  its  exist- 
ence ;  and  from  the  same  evidence,  it  appears  that  a  case  was  stibmitted 
to  Counsel  on  his  behalf  respecting  it ;  and  the  eminent  Counsel  whom 
he  consulted  gave  it  as  his  opinion,  that  the  claim  was  well  founded  to  a 
certain  extent. 

The  evidence  of  Godwin  Swift  further  shews,  that  a  compromise  took 
place  between  the  plaintiff  and  the  defendant ;  and  that  an  agreement  was 
entered  into  by  the  defendant,  to  grant  an  annuity  of  £40  to  his  aunt 
during  their  joint  lives,  in  consideration  of  her  relinquishing  that  claim. 
Now,  whether  that  claim  was  valid  or  not,  is  perfectly  immaterial.  There 
was  a  claim  subsisting,  and  a  suit  had  been  instituted  for  enforcing  it ;  and 
whether  it  would  have  been  ultimately  established,  or  not,  is  perfectly 
immaterial  in  the  consideration  of  the  present  case.  That  claim  the 
plaintiff  was  entitled  to  in  right  of  her  deceased  husband ;  and  to  enable 
her  to  release  it  effectually,  it  was  necessary  that  she  should  prove  her 


Feb»  9. 


(a)  2  P.  Wins.  304. 
(c)  10  Ves.  161. 
(e)  2  Keene,  521. 
(g)  Vol.  2,  p.  40. 


(b)  3  Atk.  383. 
{d)  1  Sim.  &  Sta.  490. 
0  6  Mad.  355. 
(A)  Tit.  Annuity,  A  • 


(0  3  Dow.  &  By.  603. 
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husband's  will.  She  did  prove  the  will  accordingly  on  the  8th  of  Janu- 
ary 1828  ;  and  on  the  12th  of  January  she  executed  the  release,  and,  at 
the  same  time,  the  letter  to  her  was  written  by  the  defendant. 

That  letter  is  in  the  following  terms  :^- 

[Here  his  Lordship  read  the  letter.] 

These  are  the  terms  of  the  undertaking  on  which  the  bill  is  founded ; 
and  in  addition  to  this,  a  second  letter  was  written  by  the  defendant 
on  the  8th  of  July  1828,  to  Godwin  Swift,  in  whose  possession  these 
documents  appear  to  have  continued.  The  second  letter  has  been  relied 
on  as  making  this  annuity  a  charge  on  the  land ;  and  if  it  had  done  so,  it 
would  have  concluded  all  question  growing  out  of  the  existence  of  a 
remedy  at  Law ;  because,  whenever  an  annuity  is  charged  on  land,  I 
consider  it  perfectly  settled,  that  the  party  is  entitled  to  come  Into  a 
Court  of  Equity  for  that  which  is  the  appropriate  relief  in  such  a  case, 
namely,  the  appointment  of  a  receiver.  This  relief  is  not  prayed  by  the 
bill,  nor  is  the  letter  put  in  issue — it  comes  out  upon  the  evidence  of 
Grodwin  Swift ;  but  even  if  it  were,  it  could  not  be  considered  as  a  grant 
of  a  rent-charge.  That  letter  is  merely  intended  as  a  direction  to  his 
agent,  to  be  used  for  arranging  their  accounts  in  any  settlement  be- 
tween them.  The  only  way  in  which  it  is  material  is  to  shew  that  the 
defendant  was  aware  of  the  annuity,  and  approved  of  the  arrangement 
that  had  been  made  by  G.  Swift  with  the  plaintiff.  The  annuity  was 
pud  up  to  November  1836,  when  the  defendant  eettled  accounts  with 
G.  Swift,  and  after  that  it  continued  to  be  paid  until  1838.  It  is 
admitted  that  there  was  an  arrear  of  four  quarters  due  when  the  bill  was 
filed. 

To  this  bill  several  defences  have  been  set  up.  The  first  is  a  denial 
that  the  release  had  been  ever  executed  by  the  plaintiff.  The  second 
is  a  denial  that  any  compromise  ever  took  place  between  the  plaintiff  and 
defendant.     The  third  is  a  denial  of  the  letter  of  the  12th  January.  The 

< 

fourth  is  a  denial  that  any  thing  could  have  been  due  on  foot  of  the 
annuity  devised  to  Deane  Swift.  The  fifth  is,  that  any  annuity  granted 
by  the  defendant  was  merely  eleemosynary,  and  was  given  merely  as  a 
bounty  to  his  relative,  on  account  of  her  extreme  poverty.  In  every  one 
of  those  defences  the  defendant  has  totally  failed — every  one  of  them  has 
been  totally  disproved  ;  and  now,  at  the  hearing  of  the  cause,  the  defence 
is,  that  the  agreement  was  a  mere  personal  contract,  and  cannot  be 
enforced  in  Equity.  The  defendant  seeks  to  be  excused  from  the  con- 
sequences of  his  unfounded  defence,  on  the  ground  that  he  was  mistaken 
as  to  the  facts,  and  misled  into  a  denial  of  the  transaction  by  the  state- 
ment in  the  bill,  that  the  letter  was  mislaid.  It  is  said  that  this  was 
done  with  a  design  to  entrap  the  defendant  to  contradict,  in  bis  answer, 
the  statements  in  the  bill ;  and  I  am  called  on  to  believe,  that  the  ad- 
visers of  this  aged  and  penniless  lady  hare  deliberately  stated  this  in  the 
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bill,  in  order  to  lay  a  snare  for  the  defeDdant,  and  make  him  believe  that 
the  facts  stated  had  no  existence.  I  should  be  glad  that  the  defendant's 
denial  in  this  case  arose  from  want  of  memory  ;  but  I  cannot  view  that 
allegation  as  any  ground  for  not  visiting  upon  him  the  costs  of  a  defence 
which  is  not  only  unproved,  but  is  actually  disproved  in  every  point ;  and 
which,  if  not  unrighteous,  is,  to  say  the  least  of  it,  most  rash  and  ill  con- 
sidered. 

If,  however,  the  contract  between  the  parties  be  such,  that  adequate 
relief  at  Law  can  be  obtained,  as  has  been  contended  for  by  the  Counsel 
for  the  defendant,  I  am  bound  to  dismiss  the  bill.  To  their  arguments  I 
have  given  the  greatest  attention,  and  I  have  directed  the  case  to  be 
argued  a  second  time,  in  order  to  gi^e  it  the  fullest  consideration,  and  I 
have  anxiously  considered  the  case  upon  this  point,  lest,  in  my  anxiety  to 
give  relief  to  the  plaintiff,  I  may  infringe  upon  the  established  principles  of 
this  Court.  After  thus  giving  to  the  case  the  fullest  consideration  that  I 
am  capable  of,  I  have  fully  satisfied  myself,  that  in  doing  justice  to  the 
pUuntiff,  I  am  not  departing  from  the  settled  rules  of  Equity,  or  opposing 
any  of  the  principles  upon  which  the  Court  acts.  A  number  of  cases  have 
been  cited  on  both  sides,  and  the  result  of  them  all  is,  not  that  wherever 
there  is  a  remedy  at  Law,  relief  will  be  refused  in  Equity ;  but  that  when  the 
relief  at  Law  is  equally  beneficial  and  equally  effectual  with  that  which  may 
be  obtained  in  Equity,  there  the  Court  will  refuse  to  interfere.  Upon  that 
ground  where  an  annuity  is  charged  on  land,  although  there  is  a  remedy  at 
Law,  yet  as  a  Court  of  Equity  alone  can  give  the  appropriate  relief,  by  the 
appointment  of  a  receiver,  a  bill  for  that  purpose  will  be  entertained.  As 
to  the  cases  upon  personal  contracts  which  have  been  cited  in  the  course 
of  the  discussion,  the  one  which  appears  to  me  to  approach  nearest  the 
present  in  its  circumstances,  is  the  case  of  Brough  v«  Oddie»  That, 
however,  is  clearly  distinguishable  from  the  present.  The  object  of  the 
bill  there  was  to  have  an  indemnity  against  a  liability  that  had  been  in- 
curred upon  the  guarantee  of  the  defendant,  and  the  observation  of  Sir 
J.  Leach  was,  that  **  a  personal  contract  was  not  an  indemnity  in  the  proper 
**  sense  of  that  word,"  and  that  he  knew  of  no  case  in  which,  where  the 
contract  had  created  a  personal  obligation  the  Court  had  ordered  a  party 
to  give  security  for  its  performance.  Now,  whether  that  doctrine  is  sound 
or  not,  it  is  not  necessary  for  me  to  decide.  It  is  sufficient  to  say  such  is 
not  the  present  case;  the  plaintiff  here  seeks  not  an  indemnity  against  any 
contract  she  entered  into,  she  seeks  the  performance  of  a  personal  contract 
entered  into  with  her  by  the  defendant,  and  the  relief  which  she  seeks 
is  that  which  can  be  afforded  her  only  in  a  Court  of  Equity,  namely,  the 
performance  of  that  contract  in  its  very  terms  by  the  defendant. 

It  is  said  she  has  a  complete  remedy  at  Law  for  the  breach  of  this  contract, 
and  that,  therefore,  this  Court  should  not  interfere.  Now,  the  remedy  at 
Law  could  only  be  obtained  in  one  of  two  ways,  either  by  at  once  recovering 
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damages  for  all  the  breaches  that  might  occur  during  the  joint  lives  of 
herself  and  the  defendant,  or  by  bringing  four  actions  in  each  year,  and 
recovering  in  each  the  amount  of  a  quarterly  payment  of  the  annuity. 
Those  are  the  two  modes  of  redress  open  to  the  plaintiff  at  Law.  And  I 
am  called  on  to  refuse  relief  here  on  the  ground  that  such  remedies  are 
equally  beneficial  and  effectual  for  the  plaintiff  as  that  which  this  Court 
could  afford.  To  refuse  relief  on  such  a  ground  would  not,  in  my  opinion, 
be  a  rational  administration  of  justice.  I  do  not  see  that  there  is  any 
authority  for  refusing  relief,  and  certainly  there  is  no  foundation  in  reason 
for  doing  so. 

The  case  of  Adderley  v.  Dixon  is  a  clear  authority  for  this  view  of  the 
case,  and  the  reasoning  of  Sir  J.  Leach  is  precisely  applicable  to  the 
present  case,  and  particularly  as  to  the  latter  alternative  of  the  remedy 
at  Law  which  the  plaintiff  possesses,  namely,  recovering  by  successive 
actions  the  amount  of  the  successive  gales  of  the  annuity. — '<  Courts  of 
Equity,"  says  Sir  J.  Leach  in  his  judgment  in  that  case,  'Mecree 
specific  performance  of  contracts  not  on  any  distinction  between  realty 
and  personalty,  but  because  damages  at  Law  may  not  afford  a  complete 
'^  remedy.  A  Court  of  Equity  will  not  in  general  decree  performance  of 
"  a  contract  for  the  sale  of  stock  or  goods,  not  because  of  their  personal 
<<  nature,  but  because  damages  at  Law  are  as  complete  a  remedy  to  the 
'<  purchaser  as  the  delivery  of  the  stock  or  goods  contracted  for."  So  that 
even  as  to  stock  Sir  J.  Leach  does  not  lay  it  down  that  the  Court  will  in 
all  cases  refuse  a  specific  performance :  then  he  proceeds,  '^  The  present 
^'  case  being  a  contract  for  the  sale  of  the  uncertain  dividends  which  may 
'<  become  payable  upon  the  estate  of  the  bankrupt,  upon  the  principle  of 
^^BaU  V.  Coggs^  and  Taylor  v.  NeviUe^  a  Court  of  Equity  will  decree 
'^  specific  performance,  because  damages  at  Law  cannot  adequately  repre- 
<<  sent  the  value  of  future  dividends." 

Applying  this  to  the  present  case,  leaving  the  plaintiff  to  proceed  at 
Law  and  to  get  damages  at  once  for  all  the  breaches  that  might  occur 
during  the  joint  lives  of  her  and  the  defeqdant,  would,  in  effect,  be  al- 
tering the  entire  nature  of  the  contract  that  she  entered  into :  it  would 
be  compelling  her  to  accept  a  certain  sum,  a  sum  to  be  ascertained  by  the 
conjecture  of  a  jury  as  to  what  was  the  value  of  the  annuity.  This 
would  be  most  unreasonable  and  unjust:  her  contract  was  for  the  periodical 
payment  of  certain  sums  during  an  uncertain  period ;  she  was  entitled  to 
a  certain  sum  of  money,  and  she  agreed  to  give  up  that  for  an  annuity 
for  her  own  and  the  defendant's  lives,  and  to  insist  on  her  now  accepting 
a  certun  sum  of  money  in  the  shape  of  damages  for  it,  would  be  in  effect 
to  make  her  convert  into  money,  what  she,  having  in  money,  exchanged 
for  an  annuity.  As  to  her  resorting  four  times  every  year  to  a  Court  of 
Law  for  each  quarterly  payment  of  this  annuity,  it  is  a  manifest  absurdity 
to  call  that  a  beneficial  or  effectual  remedy  for  the  pUintiff ;  and  resting 
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the  cme  on  tbat  ground  alone,  I  think  I  am  warranted  by  the  highest 
aothorfty  in  granting  the  relief  sought.  In  Colt  v.  NetterviUe  (a),  the 
bill  sought  specific  performance  of  an  agreement  to  transfer  stock  at  a 
certain  pricsy  and  the  defendant  demurred  on  the  ground  that  the  plaintiff 
had  a  remedy  at  Law — but  Lord  King  (no  mean  authority)  overruled 
the  demurrer,  because  circumstances  might  appear  at  the  hearing  which 
ought  make  it  just  to  compel  the  defendant  to  perform  his  agreement. 
So  that  this  decision  goes  to  shew  that  such  a  bill  may  be  entertained, 
aad  that  it  will  depend  on  the  special  circumstances  of  the  case  whether 
the  Court  will  give  or  refuse  relief.  From  the  reference  to  this  case  by 
Lord  Hardwicke  in  JBusFton  v.  Lyster  (6),  it  appears  that  the  cause  was 
beard  and  a  specific  performance  decreed.  The  case  of  Taylor  v.  Neville 
which  is  stated  by  Lord  Hardwicke  in  his  judgment  in  Buxton  v.  LysteVf 
verj  much  resembles  the  present ;  Lord  Hardwicke's  statement  of  it  is, 
that  the  bill  was  filed  for  the  performance  of  articles  of  agreement  for 
the  sale  of  800  tons  of  Iron,  to  be  paid  for  by  instalments  in  a  certain 
Dttmber  of  years,  and  that  a  specific  performance  was  decreed.  The  case 
is  cited  by  him  with  approbation,  and  he  approves  of  the  decision  because 
the  contract  was  a  continuing  one.  In  the  case  then  before  him  (Buxton 
T.  Lytter)  the  bill  was  filed  for  the  execution  of  an  agreement  for  the 
sale  of  timber  then  growing,  for  a  sunt  of  money  to  be  paid  by  instalr 
Dents  in  six  years,  and  Lord  Hardwicke  decreed  a  specific  performance 
because  it  was  a  continuing  contract.  "  Such  contracts,"  says  he,  **  differ 
**  from  those  that  are  immediately  to  be  executed"-^grounding  his  opinion  • 
of  the  reasons  for  decreeing  specific  performance  upon  the  fact  that  the 
money  was  payable  by  instalments.  The  present  case  is  stronger  than 
cither  of  those,  because  the  contract  in  each  of  those  was  for  payment 
of  a  certain  sum  of  money,  by  instalments  it  is  true,  but  still  of  an  as- 
certained defined  sum ;  whereas  here  the  contract  is  for  the  payment  by 
instalments  of  a  sum,  the  amount  of  which  it  is  impossible  to  ascertain, 
depending  as  it  does  upon  the  continuance  of  the  lives  of  the  plaintiff 
and  of  the  defendant.  I  am  warranted,  therefore,  by  the  high  authority 
of  Lord  Hardwicke,  in  saying  that  the  circumstance  that  the  contract 
between  the  parties  is  to  have  continuance  during  the  joint  lives  of  the 
plaintiff  and  the  defendant,  is  sufficient  to  authorise  me  to  entertain  a 
bill  for  its  performance  in  specie.  Such  a  jurisdiction  Lord  Hardwicke 
ays  ought  to  be  exercised  with  great  caution  in  cases  of  personal 
chattels— «n  observation  in  which  I  fully  concur,  but  the  present  appears 
to  me  to  be  a  case  calling  for  its  exercise. 

Ball  V.  Cogge  is  a  decision  to  the  same  effect  as  those  I  have  already 
referred  to,  and  that  decision  rests  not  merely  upon  the  authority  of 
Lord  Cowper,  who  pronounced  the  decree,  but   on  the  authority  of  the 
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House  of  I^ords,  before  whom  the  case  was  brooght  by  appeal  The 
plaintiff  there,  not  satisBed  with  the  relief  which  Lord  Cowper  had  giTen 
him,  appealed  against  the  decree,  and  the  House  of  Lords  varied  the 
decree,  by  directing  the  defendant  to  pay  the  sums  due  for  the  brass  wire, 
leaving  the  part  relating  to  the  annuity  untouched. 

There  are  many  other  circumstances  in  the  case  on  which  the  plabliff  *8 
right  to  relief  might  be  rested.  There  is  the  &ct  that  the  deed  of  release 
was  in  the  possession  of  Godwin  Swift,  and  not  in  the  plaintiff's.  There 
is  the  difficulty  of  her  recovering  at  all  at  Law,  arising  out  of  the  want  of 
consideration  for  this  annuity  in  the  letter  promising  to  pay  it,  and  there  are, 
perhaps,  other  difficulties  in  the  way  of  her  proceeding  at  Law.  But  I  do 
not  think  it  necessary  to  go  into  them  particularly,  or  to  rest  my  decree  on 
any  other  ground  than  that  I  have  already  stated  ;  and  I  feel  great  satis- 
faction in  being  enabled  by  the  authorities  to  overrule  a  most  unrighteous 
defence,  in  which  the  defendant  endeavours  to  convert  into  bounty 
what  was  clearly  a  matter  of  contract,  and  relies  on  the  poverty  of  an  aged 
lady  as  sustaining  that  case.  That  defence  I  overrule  with  costs,  and 
with  costs  as  between  solicitor  and  client ;  and  the  decree  which  I  shall 
make  is,  that  the  defendant  do  pay  to  the  plaintiff  the  arrears  already 
due,  and  the  costs  of  this  suit  as  between  solicitor  and  client,  and  that  he 
do  pay  the  accruing  gales  from  time  to  time  as  they  shall  become  due, 
and  that  the  bill  be  retained  with  liberty  for  the  plaintiff  to  apply  to 
the  Court  from  time  to  time. 


Declare  that  the  plaintiff  is  entitled  to  a  specific  performance  of 
the  agreement  in  the  pleadings  mentioned,  and  accordingly  let 
the  defendant  forthwith  pay  to  the  plaintiff  the  sum  of  £50  in 
discharge  and  satisfaction  of  the  arrears  due  on  foot  of  the  an« 
nuity  of  £40  in  the  pleadings  also  mentioned,  upioandforthe 
1st  of  February  instant,  together  with  the  costs  incurred  by  the 
plaintiff  in  this  cause  as  between  solicitor  and  client,  and  refer  it 
to  the  Master  to  tax  the  same,  and  let  the  defendant  continaeto 
pay  the  plaintiff  during  her  life  the  annual  sum  of  £40  by  four 
equal  quarterly  payments  on  the  1st  of  May,  Ist  of  August,  Isl 
of  November,  and  Ist  of  February,  in  every  year;  and  in  case 
default  be  made  by  the  defendant  in  the  payment  of  any  of  the 
sud  quarterly  payments,  let  the  plaintiff  be  at  liberty  to  enforce 
the  payment  thereof  by  the  process  of  this  Court. 
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Bt  deeds  of  lease  and  release,  bearing  date  the  21st  and  22nd  days  of  A  landlord 
April  1774,  being  the  settlement  executed  previous  to  and  in  contemplation    ejectment   for 

of  the  marriaire  of  John  Roberto  with  M«rtha  Putland,  the  lands  of  Shan-   non-payment 

«    ,      J  of  rent  against 

ganah  (amongst  others)  were  conveyed  to  George  Putland  and  William    hu  tenant,  and 

Perctval,  their  heirs  and  assigns,  to  the  use  (after  the  marriage)  of  John  ^^^^^|^q. 

Roberto  for  life  ;  with  remainder  to  the  use  of  trustees  to  preserve  con-  terest ;    and 

tiDgent  remainders ;  with  remainder  (subject  to  a  jointure  thereby  pro-  Tered   jndg- 

▼ided  for  Martha  Putland.  and  to  certain  terms  for  years)  to  the  use  ™«nt»e^ecuted 

of  the  first  and  other  sons  of  the  marriage  in  toil  male;  with  remainder  The  tenant  did 

to  the  use  of  all  and  every  the  daughters  of  the  marriage,  to  be  equally  h^ds     within 

dirided  amongst  them   as  tenanto   in   common,  in   tail  general ;  with  "^  months  af- 

remainders  over.      The  settlement  contained    a  power  enabling  John  tion  of  the  Aa- 

Roberts,  during  his  life,  to  demise  or  lease  the  lands  of  Shansanah  for   ^T^*  l>^.t^r 

..,  .1.1  *^®  expiration 

any  term  of  hves  or  years,  with  or  without  covenants  of  renewal  for  ever ;   of  that  period, 

punishable  or  dispunishable  of  waste ;  and  either  in  possession  or  rever-  ^e^  months 

sion,  remainder  or  expectancy  ;  artd  to  accept  or  take  a  fine  or  fines  for  allowed  the 

such  lease  or  leases,  at  rento  not  less  than  two-thirds  of  the  value  at  the  rede^lSie 

time  of  setting,  and  with  proper  clauses  of  distress,  re-entry,  and  for  pay-  Ij'*Y*^^°'5** ' 

ment  of  the  rento  to  be  reserved.  that  he  was 

The  marriage   was  afterwards  solemnised  ;  and   John    Roberts,  by  ^^  the'^ 

deeds  of  lease  and  release,  bearing  date  the  25th  and  26th  of  Feb^  mises.  and  to 

ruary  1703,  and  made  between  himself  of  the  one  part,  and  Edward  ^Qt andoostst 

Kent  of  the  other  part,  dembed  and  released  unto  Edward  Kent  and    '^^    landlord 

dispensed  with 
his  heirs  part  of  the  lands  of  Shanganah,   containing  42a.    1r.   8p.,    a  tender  of  the 

to  hold  for  the  term  of  three  lives  renewable  for  ever,  at  the  yearly  rent   J^j*  *^J^2 
of  £116.  6s.  6d.,  payable  half-yearly,  and  the  sum  of  ten  shillings  as  a   him;  but  in 
renewal  fine   on   the  fall  of  each  life :  and  by  a  second  indenture  of  ^ent  a  redemp^ 
release,  bearing  equal  date  with  the  former,  and  made  between  the  same   tion  of  the  pre- 
parties,  John  Roberts  dembed  to  Edward  Kent  and  hb  heirs  other  part   mortgagee  en- 

of  the  lands  of  Shanganah,  containing  35a.  2k.  35p.,  for  the  term  of  ^^^^  "**°   ^ 

agreement 

the  three  lives  named  in  the  lease  of  equal  date,  with  a  covenant  for   withhim,with- 

in  the  period 
of  the  nine 
months,  to  pay  him  the  sum  dae  to  him  on  foot  of  the  mortgage,  and  take  an  assignment 
thereof,  and  to  release  him  Irom  the  arrears  of  the  rent,  to  the  payment  of  which  he 
was  legally  liable.  That  agreement  was  carried  into  execution  by  a  deed  of  assignment 
bearing  date  within  the  period  of  the  nine  months,  although  actually  executed  after  their 
expiration.  The  landlord  subsequently  sued  the  tenant  for  the  arrean  of  the  rent  and 
for  the  mortgage  Aeht—Held^  on  a  bill  filed  by  the  tenant  after  the  expiration  of  the 
nine  months,  that  be  was  entitled  to  redeem  the  premises. 

An  admission  in  the  answer,  that  the  defendant's  •solicitor  wrote  a  letter  '*  to  some 
"  such  effect  as  that  in  bill  stated ;  but  for  certainty  as  to  the  contents  thereof  the  defend- 
**  ant  begs  leave  to  refer  thereto  when  produced  and  proYcd,"  does  not  authorise  the 
plaintiff  to  read  the  passage  in  the  bill  referred  to,  in  order  to  shew  what  were  the  contents 
of  that  letter. 
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peipetual  renewal  thereofi  at  the  yearly  rent  of  £98.  4s.  Gd.^  and  ten 
shillings  as  a  renewal  fine  on  the  fall  of  each  life.  Both  of  these  leases 
were  duly  registered. 

On  the  25th  of  June  1796,  Edward  Kent  granted  and  released,  hj 
way  of  mortgage,  the  lands  comprised  in  the  two  leases  of  1793,  to  John 
Scott  and  his  heirs,  to  hold  the  same  from  thenceforth  for  and  during' 
the  lives  in  the  original  leases  mentioned,  and  such  other  lives  as  should 
be  added  thereto  respectively  by  virtue  of  the  covenants  for  renewal 
therein  respectively  contained,  subject  to  the  payment  of  the  yearly 
rents,  and  to  redemption  upon  payment  of  the  sum  of  £600,  with  inte- 
rest :  and  at  the  same  time  he  executed  unto  J.  Scott  his  bond,  with 
warrant  of  attorney  for  confessing  judgment  thereon,  in  the  penal  sum  of 
£1200.     The  mortgage  deed  was  duly  registered.     J.  Scott  afterwards^ 
by  deed  of  the  16th  of  February  1805,  assigned  the  mortgage  to  Thomas 
Needham:  and  Thomas  Needham  died  in  1806,  having  by  his  last  will 
appointed  his  eldest  son  and  heir-at-law  Thomas  Richard  Needham  hb 
executor  and  residuary  legatee. 

Edward  Kent  expended  large  sums  of  money  in  building  upon  and 
improving  the  demised  premises.  This  he  did  with  the  knowledge  of 
Mr.  Roberts,  whose  place  of  residence  was  near  to  the  lands  of  Shanga- 
nah.  In  a  few  years  after  the  demise  to  him,  he  became  irregular  in  the 
payment  of  his  rents ;  and  on  two  occasions,  Mr.  Roberts  was  obliged  to 
bring  ejectments  against  him  for  non-payment  of  rent.  The  last  gale  of 
rent  he  paid  was  that  which  accrued  due  the  25th  of  March  1808;  and 
in  answer  to  the  applications  made  to  him  by  Mr.  Roberts  for  the  rent 
that  subsequently  accrued  due,  he  represented  to  him  that  he  had  a  suit 
pending  in  the  Court  of  Chancery,  in  which  he  expected  speedily  to 
realise  a  considerable  sum  of  money,  and  assured  him  that  from  that 
resource  the  rents  should  be  discharged :  and  Mr.  Roberts,  relying  on 
such  representations  and  assurances,  and  wishing  to  accommodate  Mr. 
Kent,  did  forbear  for  a  considerable  time  to  take  proceedings  to  enforce 
payment  of  the  rent.  Edward  Kent  some  time  afterwards  obtained  a 
decree  for  the  payment  of  a  sum  of  about  £3300  in  that  suit ;  but  the 
sale  of  the  lands  which  were  subject  to  that  charge  was  delayed,  in  con- 
sequence of  an  appeal  to  the  House  of  Lords  in  another  suit,  which 
affected  the  lands  decreed  to  be  sold. 

Mr.  Roberts  from  time  to  time  applied  for  the  rent  dVie  to  him,  but 
was  put  off  by  the  lessee,  who  represented  that  the  suit  in  Chancery 
would  speedily  be  determined.  At  length,  in  the  Vacation  after  Trinity 
Term  1818,  there  being  then  ten  and  a-half  years'  rent  due,  he  caused 
Edward  Kent  and  Thomas  R.  Needham,  the  assignee  of  the  mort- 
gagee, to  be  served  with  ejectments  for  non-payment  of  rent,  to  evict 
the  two  leases  of  1793.  These  ejectments  were  brought  on  the  sole 
demise  of  John  Roberts.     E.  Kent  alone  took  defence  ;  and  in  Michael- 
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mas  Term  1818,  gave  consents  for  judgments  in  both  actions^  with  stay 
of  execution  until  the  following  Hilary  Term.  Judgments  were  accord- 
ingly entered  up;  and  on  the  16th  of  February  1819»  Mr.  Roberts  was 
put  into  possession  of  the  lands  comprised  in  the  two  leases  of  1793,  under 
two  several  writs  of  habere.  He  refused,  to  demise  them  to  Mr.  Kent  for 
the  six  months  pending  redemption  ;  but  put  a  steward  of  his  own  into 
the  gate-house,  and  locked  all  the  gates.  He,  however,  informed  Mr. 
Kent,  that  any  person  desirous  of  becoming  a  purchaser  of  his  interest  in 
the  lands,  might  view  the  premises  upon  application  to  his  steward. 

The  rent  was  not  paid,  nor  was  any  bill  for  a  redemption  filed  by 
Edward  Kent  within  six  months  after  the  execution  of  the  haberes  :  but 
it  was  admitted  by  the  answer  of  Mr.  Roberts  to  the  original  bill  in  thb 
cause,  that  before  the  expiration  of  the  nine  months  allowed  by  the 
statutes  to  the  mortgagee  to  redeem,  Edward  Kent  applied  to  Thomas 
R.  Needham,  the  mortgagee,  to  advance  money  to  redeem  the  lands, 
which  the  latter  consented  to  do  ;  and  that  all  things  were  so  arranged 
between  Mr.  Needham  and  Mr.  Kent,  that  Mr.  Needham  was  ready  to 
redeem  said  lands ;  that  Mr.  Kent,  after  the  expiration  of  the  six  months, 
from  the  execution  of  the  habere^  wrote  to  him  (Mr.  Roberts),  informing 
him  that  the  amount  of  the  rent  and  costs  due  to  him  was  ready  to  be 
paid,  and  requesting  him  to  furnish  the  particulars  of  the  amount ;  and 
also,  about  the  same  time,  which  was  not  long  before  the  expiration  of 
the  nine  months,  applied  to  Mr.  Maddock,  his  solicitor,  to  the  same 
effect.  Mr.  Roberts  further  admitted  that  Mr.  Kent  did,  in  a  very 
earnest  manner,  after  his  time  for  redeeming  had  expired,  request  him 
(Mr.  Roberts)  to  accept  of  the  rent  and  costs,  and  not  (as  he  expressed 
it)  to  ruin  him  and  his  numerous  family  ;  that  during  the  same  period  a 
second  similar  request  was  made  of  him  by  Mr.  Kent,  in  the  office  of  Mr. 
Maddock ;  that  the  Protestant  Clergyman  of  the  parish  wherein  he  then 
resided  waited  on  him  at  the  request  of  Mr.  Kent,  with  a  message  that 
the  rent  and  costs  were  ready  to  be  paid  to  him,  and  to  request  that  he 
would  accept  of  same ;  and  that  Mr.  Hogan,  the  solicitor  of  Mr.  Needham, 
on  the  part  of  Mr.  Needham,  made  a  similar  written  application  to  him 
about  the  same  time.  In  another  passage  of  his  answer,  Mr.  Roberts 
admitted  that  Mr.  Hogan,  on  the  part  of  Mr.  Needham,  some  time 
before  the  nine  months  allowed  the  mortgagee  for  redemption  had 
expired,  wrote  to  him  (Mr.  Roberts),  and  applied  verbally  to  his  law 
agent,  to  be  informed  of  the  amount  due  for  rent  and  costs,  and  stated 
that  Mr.  Needham  was  ready  to  pay  the  amount:  that  he  received 
two  applications  from  Mr.  Hogan;  to  the  first  of  which  he  did  not 
return  any  answer,  wishing^  that  whatever  answer  was  necessary  should  be 
given  by  his  solicitor ;  and  that  at  the  time  when  he  received  Mr.  Hogan's 
second  letter,  his  solicitor  was  in  England,  and  he  did  himself  answer  the 
same,  but  did  not  answer  Mr.  Kent's  letter  on  the  same  subject :  and  he 
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admitted  that  he  did  not  furnish  any  account,  having,  at  the  dme  be 
received  Mr.  Hogan's  last  letter,  made  up  his  mind  to  pay  Mr.  Needham 
the  sum  due  to  him  on  foot  of  his  mortgage,  and  not  to  accept  of  the 
rent  and  costs  unless  he  should  he  advised  to  the  contrary :  that  before  he 
received  Mr.  Hogan's  last  letter,  he  had  instructed  his  solicitor,  Mr. 
Maddock,  to  inquire  from  Mr.  Hogan  how  much  was  due  to  Mr.  Need- 
ham  on  foot  of  his  mortgage,  and  whether  he  was  ready  to  accept  same ; 
and  that  he  was  informed  by  Mr.  Maddock,  which  he  believed  to  be  true, 
that  on  the  18th  of  October  1819 — ^being  nearly  one  month  before  the 
expiration  of  the  nine  months,  and  not  many  days  after  he  had  first 
received  intimation  of  Mr.  Needham's  intention  to  redeem — Mr.  Maddock 
waited  on  Mr.  Hogan,  and  made  the  before-mentioned  inquiries ;  and 
that  Mr.  Hogan,  in  answer,  stated  that  the  sum  due  was  about  £1000 ; 
but  that  he  could  not  then  answer  whether  Mr.  Needham  would  accept 
of  it  and  forego  his  right  of  redeeming  his  premises ;  and  that  on  the 
20th  of  October  1819)  Mr.  Maddock  attended  on  Mr,  Hogan  and  Mr. 
Needham,  and  inquired  from  them  whether  Mr.  Needham  was  ready  to 
accept  of  his  mortgage  debt ;  but  that  Mr.  Needham  declined  to  give  any 
answer  thereto  until  a  direct  offer  should  be  made  to  him  to  pay  him  the 
same  :  and  he  (Mr.  Roberts)  expressly  admitted  that  Mr.  Needham,  or  Mr. 
Hogan  on  his  behalf,  was  ready  to  pay  the  rent  and  costs.  That  finding  Mr. 
Needham  so  cautious  in  his  conduct  in  regard  to  giving  an  answer  to  hu 
inquiries,  he  (Mr.  Roberts),  on  the  23rd  of  October,  directed  his  solicitor 
to  take  the  advice  of  Counsel  for  his  guidance :  but  that  Mr.  Maddock 
informed  him  that  he  was  under  the  necessity  of  sailing  that  night  for 
England,'  and  that  he  could  not  do  any  thing  in  the  business  until  his 
return,  which  would  be  in  about  ten  days  ;  but  that  before  his  departure 
he  would  make  Mr.  Hogan  acquainted  therewith,  and  that  matters  must 
remain  as  they  were  until  his  return ;  which  he  accordingly  did :  that  he 
returned  on  the  1st  of  November;  and  that  it  was  during  his  absence  that 
he  (Mr.  Roberts)  received  Mr.  Hogan's  second  letter,  which  he  answered 
by  stating  the  absence  of  Mr.  Maddock,  and  that  as  soon  as  he  returned, 
he  (Mr.  Roberts)  would  give  his  final  answer,  whether  he  Would  pay  Mr. 
Needham  or  receive  the  rent  and  costs. 

About  the  9th  November  1819»  it  was  arranged  between  Mr.  Roberts 
and  Mr.  Needham  that  the  latter  should  assign  to  the  former  the  mort- 
gage of  1796,  on  being  paid  the  sum  due  on  foot  of  it,  and  also  the  costs 
of  a  bill  of  foreclosure  which  had  been  filed  by  Mr.  Needham  against  Mr. 
Kent :  and  .by  his  answer,  Mr.  Roberts  admitted  that  he  refused  to 
receive  his  rent  and  costs,  and  paid  Mr.  Needham  the  mortgage  debt  in 
order  to  retain  possession  of  the  lands,  and  to  prevent  Mr.  Needham 
from  redeeming  the  same ;  and  that  he  would  not  have  paid  Mr.  Need* 
ham  the  amount  of  the  mortgage  debt,  if  he  believed  Mr.  Needham 
would  not  have  paid  the  arrears  of  rent  and  costs. 
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By  an  indenture  bearing  date  the  13th  of  November  1819  (but  which 
vrsLS  not,  in  reality,  executed  by  the  grantor  until  the  4th  of  December), 
and  made  between  Thomas  Richard  Needham  of  the  one  part,  and 
John  Roberts  of  the  other  part,  after-  reciting  the  leases  of  1793 — the 
mortgage  of  1796 — the  title  of  Thomas  R.  Needham  thereto — that  E. 
Kent  had  permitted  a  large  arrear  of  rent  to  accrue  due  under  each  of 
the  demises — ^the  ejectments,  and  the  service  of  Thomas  R.  Needham 
therewith,  and  the  several  proceedings  thereon — that  E.  Kent  did  not 
within  six  months  pay  the  rent  and  costs,  or  file  a  bill  for  redemption — 
the  sum  due  to  Thomas  R.  Needham  on  foot  of  the  mortgage,  and  that 
he  had  agreed  to  receive,  and  John  Roberts  to  pay  the  same — Thomas 
R.  Needham  in  consideration  of  the  sum  due  on  foot  of  the  mortgage, 
paid  to  him  by  John  Roberts,  and  also  in  consideration  of  John  Roberts 
releasing  him  from  all  rent  and  arrears  of  rent  due  on  foot  of  said  two 
leases,  granted,  bargained,  sold,  assigned,  aliened,  released,  surrendered 
and  confirmed  unto  John  Roberts  the  said  lands,  to  hold  to  him,  his  heirs 
and  assigns  for  the  lives  named  in  said  demises,  and  the  survivor  of  them, 
and  for  all  such  further  interest  as  E.  Kent,  John  Scott,  Thomas  Need- 
ham, or  Thomas  Richard  Needham,  or  any  of  them  might  have  acquired 
under  said  demises,  or  any  covenant  therein  contained.  The  deed  con- 
tained a  release  by  J.  Roberts  to  Thomas  R.  Needham  of  all  rent  and 
arrears  of  rent  due  on  foot  of  said  two  leases,  and  of  all  actions  and  suits- 
in  respect  thereof;  and  also  covenants  by  Thomas  R.  Needham  that  the 
sum  therein  mentioned  was  due  to  him  on  foot  of  the  mortgage  ;  that  he 
bad  not  done  any  act  whereby  the  mortgage  could  be  impeached  or  in- 
validated ;  that  he  had  power  to  assign  free  from  encumbrances ;  and  for 
further  assurance.  At  the  same  time,  Mr.  Needham  assigned  to  Mr. 
Roberts  the  judgment  collateral  with  the  mortgage,  and  delivered  to  him 
the  two  leases  of  1793. 

Notwithstanding  the  refusal  of  Mr.  Roberts  to  accept  the  rent  and 
costs  from  Mr.  Needham,  he,  in  Hilary  Term  1820,  brought  an  action  of 
covenant  against  Mr.  Kent,  to  recover  the  arrears  of  the  rents  reserved 
by  the  leases  of  1793;  and  also  to  recover  a  penal  rent  of  £22.  15s. 
imposed  on  Mr.  Kent,  in  case  he  should  not,  pursuant  Co  his  covenant  for 
that  purpose,  make  a  certain  avenue  upon  part  of  the  demised  premises. 
The  case  was  brought  down  to  trial  in  May  1821,  and  a  verdict  was  given 
for  £2252.  14s.  7d.,  being  for  ten  and  a-half  years'  rent  of  the  premises  ; 
the  jury  being  of  opinion  that  the  covenant  to  make  the  avenue  had  not 
been  broken.  Upon  that  verdict,  judgment  was  entered  up  in  the  follow- 
ing Trinity  Term.  Mr.  Roberts  also,  in  Hilary  Term  1820,  issued  a 
scire  facias  against  Mr.  Kent  to  revive  the  judgment  collateral  with  the 
mortgage  of  1796  ;  and  in  Trinity  Term  1820  obtained  judgment 
thereon. 

The  original  bill  in  this  case  was  filed  on  the  20th  of  April  1820,  E.  Kent 
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1840.         against  John  Roberts  alone,  and  thereby  he  charged  that  Mr.  Roberts  suf- 
Eqiiiiy  Exch.    fered  him  to  allow  the  rent  to  fall  in  arrear,  under  the  belief  that  time  would 
be  given  to  him  until  he  should  receive  money  out  of  the  said  Chancery 
suit  for  payment  thereof;  and  then  suddenly  brought  his  ejectment,  wbea 
he  was  aware  that  he,  Mr.  Kent,  was  about  to  receive  a  large  sum  of  money 
out  of  the  said  suit :  and  that  Mr.  Roberts  so  acted  in  pursuance  of  a 
plan  long  before  formed  by  him,  to  evict  Mr.  Kent  from  the  possesion  of 
the  lands,  and  to  obtain  them  himself.     He  submitted  that  by  reason  of 
the  advance  by  J.  Roberts  of  the  mortgage  debt,  and  the  taking  of  the 
assignment  of  the  mortgage  to  himself,  and  his  acknowledgment  of  the 
rents  and  costs  being  tendered  or  ready  for  him,  and  which  he  might 
have  received — and  by  reason  of  Thomas  R.  Needham's  agreement  to 
redeem  the  premises  for  the  plaintiff,  and  the  several  other  circumstances 
of  the  case,  he,   Mr.  Roberts,  became,  within  the  nine  months  allowed 
for  redemption,  the  assignee  of  the  leases  and  the  person  bound  and  en- 
titled to  redeem  the  tenant's  interest,  and  a  trustee  for  him,    Mr.  Kent, 
as  Mr.  Needham  would  have  been,  and  agreed  to  be,  had  he  redeemed 
as  agreed  upon ;  and,  therefore,  that  he,  Mr.  Roberts,  could  not  now,  or  at 
any  time,  insist  or  pretend  that  his,  Mr.  Kent's,  interest  had  been  evicted; 
but  on  the  contrary,  that  he  had  entitled  Mr.  Kent  thereby,  at  any  time, 
te  redeem  the  mortgage  and  the  interest  accompanying  the  same,  for  hb 
own  use  and  benefit,  on  payment  of  the  arrears  of  rent  and  costs  due  to 
him  to  the  present  time,  and  also  the  mortgage  debt  with  interest  thereon 
and  costs. 

The  prayer  of  the  bill  was,  that  John  Roberts  might  bring  into  Court 
all  deeds,  leases  and  documents  in  his  possession  relating  to  the  premises, 
and  particularly  the  two  releases  of  the  26th  of  February  1793;  and 
that  he  be  enjoined  from  proceeding  at  law  touching  any  of  the 
matter  contained  in  the  plaintiff's  bill  :  for  an  account  of  the  sum 
due  to  him  for  rent  and  costs  :  als^o  on  foot  of  the  sum  paid  by  him  to 
Thomas  Richard  Needham  on  account  of  the  mortgage  and  interest 
thereon,  since  he  so  paid  the  same ;  and  also  for  an  account  of  what 
he  had  made  of  the  lands  since  he  entered  into  possession  thereof ;  and 
that  the  plaintiff  might  get  credit  for  the  same  out  of  the  aforesaid  claims: 
and  that  upon  payment  of  the  balance  by  the  plaintiff,  he  might  be 
declared  entitled  to  a  redemption,  and  be  restored  to  the  possession  of 
the  lands ;  and  that  the  two  releases  of  the  26th  of  February  1793 
might  be  declared  to  be  set  up  and  establi^ed  notwithstanding  the 
judgment  in  ejectment. 

The  case  made  by  John  Roberts  in  his  answer  to  that  bill,  was,  that  the 
plaintiff  having  neither  redeemed  the  demised  premises  by  paying  the 
rent  and  costs  within  six  months  after  the  execution  of  the  habere^  nor 
within  the  same  time  filed  a  bill  for  a  redemption,  his  right  and  interest 
in  the  lands,  both  legal  and  equitable,  was  gone  and  lapsed  ;  and  that  it 
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was  thereafter  in  the  option  of  the  defendant  whether  he  would  accept         1840. 

of  the  rents  and  costs  from  the  mortgagee,  and  admit  him  to  redeem ;  or    Eguitjf  Etpck. 

pay  him  the  sum  due  to  him  on  foot  of  his  mortgage :  and  that  the  plain- 

tiffy  after  the  expiration  of  the  six  months,  had  nothing  whatever  to  do 

with  the  transactions  between  the  defendant  and  the  mortgagee.     He 

denied  that  the  ejectment  was  brought  in  pursuance  of  a  preconcerted 

plan  to  deprive  the  plaintiff  of  the  demised  premises,  or  that  lie  acted 

in  collusion  with  Mr.  Needham  to  take  from  the  plaintiff  the  beiiefit.  of 

the  right  of  redemption  vested  in  Mr.  Needham.     Neither  the  original 

bill  nor  the  answer  thereto  adverted  to  the  settlement  of  1794. 

Issue  was  joined  in  this  suit  in  Trinity  Term  1822 :  but  Mr.  Kent 
became  so  embarrassed  in  his  circumstances  by  reason  of  the  proceedings 
already  mentioned,  instituted  for  the  recovery  of  the  arrears  of  rent  and 
of  the  sum  due  on  the  judgment  collateral  with  the  mortgage,  and  also 
by  reason  of  a  suit  instituted  against  him  by  Mr.  Roberts  to  foreclose  a 
mortgage  of  other  premises  belonging  to  him,  for  a  different  debt,  that 
he  was  obliged  early  in  the  year  1823  to  leave  this  country  ;  and  in  May 
1824  he  died  in  London,  insolvent  and  intestate,  leaving  a  widow  and  ten 
children,  of  whom  the  present  plaintiff  Edward  Kent  was  his  eldest  son 
and  heir-at-law.  He  afterwards  obtained  letters  of  administration  to  the 
effects  of  his  father,  for  the  purposes  of  this  suit. 

John  Roberts  died  in  1 826,  leaving  five  daughters  his  co-heiresses-at- 
law ;  who  under  the  limitations  of  the  settlement  of  1774  became  entitled 
to  the  lands  of  Shanganah  as  tenants  in  common  in  tail. 

By  his  will,  bearing  date  the  23rd  of  November  1813,  he  devised  all 
his  real  and  freehold  estates  to  trustees  and  their  heirs  in  trust  to  permit 
Jane  Roberts,  his  eldest  daughter,  to  receive  the  rents,  &c.,  thereof  during 
her  life,  and  after  her  decease,  in  trust  for  her  first  and  other  sons  in  tail 
male  ;  and  for  want  of  such  issue  of  Jane,  to  his  second  daughter  Martha 
for  life,  with  like  remainders  to  her  first  and  other  sons ;  and  for  want  of 
such  issue  of  Martha,  to  his  third  daughter  Anne,  the  wife  of  Charles 
Riall,  and  the  said  Charles  Riall  and  the  survivor  of  them  during  their 
lives  and  the  life  of  the  survivor,  and  after  the  death  of  the  survivor,  to 
the  use  of  their  first  and  other  sons  in  tail  male  ;  and  for  want  of  such 
issue,  to  his  fourth  daughter  Elizabeth  Roberts  for  life,  with  remainder 
to  her  first  and  other  sons  in  tail  male ;  with  like  limitations  to  his  fifth 
daughter  Charlotte,  and  her  sons;  with  remainder  to  his  own  right 
heirs :  and  he  appointed  his  daughter  Jane  Roberts  sole  executrix  of  his 
will.  After  his  decease  Jane  Roberts  obtained  probate  to  this  will. 
During  the  lifetime  of  John  Roberts,  and  upon  the  occasion  of  the 
marriage  of  his  daughter  Anne,  then  a  minor,  with  Charles  Riall,  an  in- 
denture of  marriage  settlement,  bearing  date  the  4th  of  April  1801,  was 
made  and  executed  between  Charles  Riall  of  the  first  part,  Anne  Roberts 
of  the  second  part,  John  Roberts  of  the  third  part,   George  Cockburne 
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and  A.  Caldwell  of  the  fourth  part,  and  P.  Riall  and  G.  Putland  of  th« 
fifth  part,  whereby  John  Roberts,  for  himself  and  Anne  Roberts,  then  a 
minor,  and  Anne  Roberts  for  herself  covenanted  with  G.  Cockburne  and 
A.  Caldwell,  that  in  case  the  then  intended  marriage  should  be  had,  they 
would  within  six  months  after  Anne  Roberts  obtained  her  age  of  tweniy-ODe 
years  (provided  there  should  be  no  issue  male  of  John  Roberts  and  Martha 
his  wife  then  living),  suffer  one  or  more  recoveries  of  one  undivided  fifth 
part  of  the  lands  of  Shanganah,   or  such  other  portion  thereof  as  Anne 
Roberts  should  be  then   entitled  unto :  and  it  was  thereby  agreed  that 
such  recovery  should  enure  to  the  use  of  John  Roberts  for  life ;  with 
remainder  to  Charles  Riall  for  life  ;  with  remainder  (subject  to  a  jointure 
for  Anne  Roberts)  to  the  use  of  the  first  and  other  sons  of  the  intended 
marriage  in  tail  male.     No  recovery  was  suffered  pursuant  to  that  cove- 
nant; but   in    Trinity  Term   1827  Charles  Riall  and   Anne  his  wife 
levied  a  fine  and  suffered  a  recovery  of  one  undivided  fifth  part  of  the 
lands  of  Shanganah  ;  and  by  indenture,  bearing  date  the  25th  of  June 
1 827,  and  made  between  Charles  Riall  and  Anne  his  wife  of  the  first 
part,  G.  Cockburne,  the  surviving  trustee  in  the  settlement  of  1801,  of 
the  second  part,  and  R.  Maddock  of  the  third  part,  it  was  declared 
that  the  recovery  should  enure  to  the  uses  and  for  the  intents  and  pur- 
poses of  the  settlement  of  1801,  as  contained  therein,  concerning  the  said 
Anne's  portion  of  the  lands  of  Shanganah. 

There  were  issue  of  that  marriage  several  children,  of  whom  the 
defendant  Phineas  Riall  was  the  eldest  son  ;  and  upon  his  marriage  in 
1834,  Charles  Riall  and  Anne  his  wife,  together  with  Phineas  Riall  levied 
a  fine  and  suffered  a  recovery  of  the  one  undivided  fifth  part  of  the  lands 
of  Shanganah ;  and  by  deed,  bearing  date  the  3rd  of  June  1 894,  which 
did  not  recite  the  previous  settlement  of  1801,  and  made  between  Charles 
Riall  and  Anne  his  wife  and  Phineas  Riall  of  the  first  part,  John 
Roe  and  Mary  Anne  Roe  of  the  second  part,  Arthur  Riall  and  M.  V. 
Sankey  of  the  third  part,  and  W.  Roe  and  J.  Riall  of  the  fourth  part, 
Charles  Riall  and  Anne  his  wife  and  Phineas  Riall  conveyed  the  said 
one-fifth  of  Shanganah  to  A.  Riall  and  M.  V.  Sankey,  their  heirs  and 
assigns,  to  the  use  (after  marriage)  of  Phineas  Riall  for  life,  with  remainder 
(subject  to  a  jointure  for  M.  A.  Roe,  and  a  term  for  raising  portions)  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male.  There 
was  issue  of  that  marriage  a  son,  the  defendant  John  Lewis  Roberts 
Riall.* 

Another  of  the  daughters  of  John  Roberts,  Charlotte,  married  Ben- 
jamin C.  W.  Newberry.  No  settlement  was  executed  upon  her  marriage; 
but  afterwards  she  and  her  husband  by  fine  and  recovery,  and  deed  to 


*  The  statement  of  the  conteuts  of  the  several  title  deeds  of  the  Riall  family  is  taken 
from  the  answers  of  the  defendants.  The  Editor  regrets  that  he  has  not  been  ablv 
to  test  its  accuracy  by  a  comparison  with  the  documents  themselves.  i 
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lead  the  uses  thereof,  limited  her  one-fifth  of  the  lands  of  Shanganah  to 
such  uses  as  she  and  her  husband  should  appoint ;  and  in  default  of  ap- 
pointment to  certain  uses  for  the  benefit  of  herself,  her  husband  and 
their  issue.  The  other  three  daughters  of  John  Roberts,  Jane,  Martha 
and  Elizabeth,  levied  fines  and  suffered  recoveries  of  their  respective  one- 
fifths  of  the  lands  of  Shanganah,  and  acquired  the  fee  therein. 

By  deeds  of  lease  and  release,  bearing  date  the  20th  and  2l8t  of  August 
1 827,  and  made  between  the  five  co-heiresses  of  John  Roberts,  and  Charles 
Riall  and  Benjamin  C.  W.  Newberry  of  the  one  part,  and  William 
Hopper  of  the  other  part,  the  parties  of  the  first  part  demised  to  W. 
Hopper  and  his  heirs,  those  parts  of  the  lands  of  Shanganah  which  were 
formerly  in  the  tenancy  of  Edward  Kent  under  the  two  leases  of  1793, 
together  with  other  parts  of  the  same  lands,  containing  about  twenty  acres, 
for  the  term  of  three  lives,  with  a  covenant  for  perpetual  renewal,  at  the 
lump  yearly  rent  of  £420,  which  was  afterwards  reduced  to  £400. 

The  plaintiff  Edward  Kent,  as  heir-at-law  and  personal  representative 
o(  his  father,  on  the  30th  of  March  1836  filed  a  supplemental  bill  and 
bill  of  revivor  against  Jane  Roberts,  Martha  Roberts,  Elizabeth  Roberts, 
Charles  Riall  and  Anne  his  wife,  Benjamin  Newberry  and  Charlotte  his 
wife,  and  Phineas  Riall,  praying  that  he  might  be  declared  entitled  to 
the  benefit  of  the  former  suit,  and  that  the  same  might  be  revived ; 
and  that  he  might  be  relieved  according  to  the  prayer  of  the  original 
bill. 

The  defendants  relied  upon  the  same  case  as  that  made  by  the  answer 
of  John  Roberts ;  and  in  addition  relied  upon  the  several  fines  which 
had  been  levied,  and  the  settlement,  and  lease  which  had  been  made  of 
the  lands  of  Shanganah  during  the  period  when  the  suit  was  wholly 
abated,  and,  as  they  alleged,  without  notice  of  the  plaintiff's  claims,  as  a 
bar  to  the  plaintiff's  suit. 

The  plaintiff  filed  a  second  supplemental  bill,  stating  the  deaths  of  all 
the  cestui  que  vies  in  the  leases  of  1793,  and  the  birth  of  John  Louis 
Roberts  Riall,  the  eldest  son  of  Phineas  Riall ;  and  prayed  that  he  might 
have  the  same  relief  against  J.  L.  R.  Riall  as  he  had  prayed  by  his 
former  supplemental  bill ;  and  that  the  defendants  might  be  decreed  to 
execute  renewals  of  the  leases  of  1793  for  the  lives  thereby  named, 
pursuant  to  the  covenants  for  perpetual  renewal  therein  contained  ;  and 
that  he  might  be  decreed  entitled  to  stand  in  place  of  the  defendants,  and 
have  the  benefit  of  the  increased  rent  reserved  by  the  lease  of  1827 
to  Hopper,  during  the  term  thereby  demised,  subject  to  the  payment  to 
the  defendants,  of  the  rents  payable  under  the  demises  of  1793,  and 
reserved  to  John  Roberts  deceased. 

John  Lewis  Roberts  Riall  put  in  a  common  minor's  answer  to  the 
last  bill. 

It  was  admitted  by  the  Counsel  for  the  plaintiff,  that  the  deed  assigning 
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the  mortgage  to  John  Roberts,  though  dated  the  13th  of  NoTember 
1819>  was  not  in  fact  executed  until  the  4th  of  December  following ;  and 
the  Counsel  for  the  minor,  and  the  other  defendants  did  not  object  to 
the  answer  of  John  Roberts  being  read  against  them. 

The  original  bill  charged  that  John  Roberts  or  his  agent  with  his 
consent,  previous  to'  the  nine  months  to  redeem  having  expired,  wrote  a 
letter  to  or  for  Mr.  Needham,  or  his  agent,  stating  that  if  he,  Mr.  Roberts, 
did  not  pay  Mr.  Needham  his  mortgage  money,  he  bound  himself  thereby 
to  admit  thereafter  that  a  legal  tender  had  been  made  of  the  rent  and 
costs  in  time  to  redeem ;  and  that  a  bill  had  been  filed  so  as  to  enable 
Mr.  Needham  to  redeem  if  he  should  not  be  paid ;  or  to  that  or  some 
such  effect.     In  answer  to  this  charge  the  defendant  J.   Roberts  stated, 
that  he  did  not,  nor  did  his  agent  with  his  consent  or  knowledge  previous 
or  subsequent  to  the  nine  months  to  redeem  having  expired,  write  a  letter 
to  or  for  Mr.  Needham,  or  his  agent,  stating  as  in  bill  set  forth  or  other- 
wise ;  but  defendant  saith  he  hath  been  informed  and  believes  that  it 
having  been  finally  settled  and  agreed  upon,  that  defendant  was  to  pay 
Mr.  Needham  the  sum  due  on  his  mortgage,  and  that  Mr.  Needbam  was 
to  receive  same,  with  which  arrangement,  as  defendant  was  advised  and 
submitted,  the  plaintiff"  had  not  at  that  time  any  thing  whatever  to  do  ;— 
and  that  defendant's  solicitor  not  having  it  in  his  power,  on  acconnt  of 
the  press  of  business  accruing  upon  the  commencement  of  Term,  to  pre- 
pare the  necessary  deeds  between  Mr.  Needham  and  defendant,  so  as 
that  they  could  be  examined  by  Counsel  for  both  parties  and  completed 
previous  to  the  16th  of  November,  when  said  nine  months  would  expire; 
defendant's  solicitor,  at  the  desire  of  Mr.  Needham,  but  without  defend- 
ant's knowledge,  wrote  a  letter  to  Mr.  Needham  to  some  such  effect  as 
that  in  bill  stated ;  but  for  certainty  as  to  the  contents  thereof  defendant 
begs  leave  to  refer  thereto  when  produced  and  proved. 

Upon  this  statement  in  the  answer,  it  was  proposed  by  the  Counsel  for 
the  plaintiff*  to  read  the  passage  of  the  bill  to  shew  what  were  the  contents 
of  the  letter.  The  Counsel  for  the  defendant  objected ;  and  the  Court 
ruled  that  it  could  not  be  read.* 


Mr.  Lefroy^  Q.  C,  Mr.  Smithy  Q.  C,  and  Mr.  Gerraghty,  for  the 
plaintiffl 

The  Solicitor  General^  Mr.  Blackbumey  Q.  C,  Mr.  Wdrreth  Q-  C., 
and  Mr.  Burroughs^  for  the  several  defendants. 

For  the  plaintiff  it  was  argued,  that  whenever  the  mortgagee  performed 
the  several  requisites  entitling  him  to  redeem  the  premises,  the  tenant 


*  Vide  Cox  v.  Allingham,  Jac.  339  ;  Owen  t.  Jones,  8  Aiwt,  605. 
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was  entitled  to  the  benefit  of  them ;  and  could  not  be  deprived  of  that 
benefit  by  any  arrangement  between  the  mortgagee  and  landlord,  to  which 
he  was  not  a  party.  That  here  the  mortgagee  had  within  the  nine  months 
expressed  his  readiness  to  pay  the  rent  and  costs  to  the  landlord ;  which 
the  latter  had  refused  to  take  ;  and  had  dispensed  with  a  formal  tender 
of  them  to  him ;  and,  therefore,  that  this  case  was  to  be  decided  as  if  a 
formal  tender  of  the  rent  and  costs  had  been  made  by  the  mortgagee  to 
the  landlord.     That  by  the  8  6.  1,  c.  2,  a  tender  of  the  rent  and  costs 
by  the  mortgagee  to  the  landlord  within  the  nine  months,  is  sufficient  to 
entitle  him  to  redeem  the  premises.     That  it  was  not  necessary  that  a 
bill  should  be  filed  within  the  nine  months  to  complete  the  mortgagee's 
title  to  redeem  ;  and  if  necessary,  it  was  only  so  where  the  mortgagee 
sought  to  preserve  his  title  to  redeem,  in  invitum  as  against  the  landlord. 
That  in  this  case  the  landlord,  by  taking  an  assignment  of  the  mortgage, 
precluded  the  possibility  of  a  bill  being  filed  against  himself;  and  by  the 
same  act  admitted  the  existence  of  the  mortgage,  and  the  validity  of  the 
mortgagee's  title  to  redeem,  and  that  he  thereby  virtually  redemed  the 
premises :  that  having  become  the  assignee  of  the  mortgage,  he  could 
not  deny  the  existence  of  an  equity  of  redemption  in  the  lessee :  and 
that  the  maxim,  <  once  a  mortgage,  always  a  mortgage,'  applied.     That  so 
long  as  the  relation  of  mortgagor  and  mortgagee  existed  between  him 
and  Mr.  Kent,  he  could  not  say  that  the  relation  of  landlord  and  tenant 
did  not  also  exist  between  them.      That  the  arrangement  between  the 
landlord  and  the  mortgagee  was  a  fraud  and  contrivance  to  deprive  the 
tenant  of  the  benefit  he  would  have  derived  from  the  redemption  of  the 
premises  by  the  mortgagee ;  and  that  having  united  in  himself  the  two 
characters  of  mortgagee  and  landlord,  he  was  answerable  to  the  tenant 
in  either  of  them.     That  as  to  the  objections  made  to  the  pronouncing 
a  decree  against  John  Lewis  Roberts  Riall,  he  being,  as  it  was  alleged,  a 
purchaser  for  valuable  consideration  without  notice,  they  were  not  sustain- 
able ;  for,  first,  the  leases  were  registered :  secondly,  the  title  of  the 
several  defendants  is  derived  under  the  settlement  of  1774,  which  created 
the  power  under  which  this  lease  was  made ;  and,  therefore,  they  are 
bound  by  the  lease :  thirdly,  the  bill  is  to  establish  legal,  not  equitable 
rights :  and  fourthly,  there  was  a  lis  pendens  down  to  the  present  time. 
(yBeiUy  v.  Fetherstone  (a) ;  JRafety  v.  King  (h) ;  WaUis  v.  Glynn  (c) ; 
Sheridan  v.  Casserfy  (d) ;  Malone  v.  Malone  {e) ;  Ishertoood  v.  Old- 
know  (f)i  and  Twynan  v.  Pickard  [g)  were  cited  and  commented  on. 

For  the  defendants  it  was  argued,  that  when  the  original  bill  was  filed 
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(a)  4  Bli.  P.  C.  161. 

(c)  19  Ves.  380. 

(«)  1  BcOl  &  B.  32,  ft. 


{b)  1  Keen,  617. 
{d)  Beat.  249. 
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£•  Kent  had  no  equity  entitling  him*  to  the  relief  he  sought.     That  nXtet 
the  lapse  of  six  months  his  equity,  quit  tenant,  was  barred.     That  the 
mortgagee's  right  to  redeem  did  not  confer  any  equity  upon  the  tenant  : 
and  that  the  benefit  he  derived  from  an  actual  redemption  by  the  mort- 
gagee, was  consequential  upon  the  right  established  by  the  mortgagee, 
not  arising  from  any  original  equity  in  himself.     That  the  mortgagee  was 
not  bound  by  any  obligation  or  trust  to  redeem  the  premises  ;  and  if  not, 
neither  was  his  assignee  :  nor  did  any  equity  arise  from  the  circumstance 
of  the  landlord  intervening  to  prevent  the  mortgagee  doing  that  which 
he  was  not  under  any  obligation  to  do.     That  where  legal  rights  were 
not  in  controversy,  and  no  equities  between  the  parties,  there  was  nothing 
to  prevent  one  party  obtaining  an  advantage  over^the  other;  as  in  the 
case  of  a  purchaser  for  valuable  consideration  with  notice  of  dower,  ob« 
taining  an  assignment  of  a  prior  term  to  protect  him  from  dower :  or  a 
party  claiming  under  an  unregistered  deed  purchasing  up  a  title  under  a 
subsequent  registered  deed,  and -thereby  depriving  the  intervening  judg- 
ment creditors  of  their  priority.     That  in  all  the  cases  in  which  the 
interception  of  an  intended  benefit  by  a  third  person  was  held  to  be 
fraudulent,  there  were  indicia  of  actual  fraud.     That  (yReilly  v.  Fetker- 
stone  had  no  application  to  the  present  case,  as  there  the  mortgagee  had 
actually  obtained  a  decree  for  a  redemption  ;  here  he  had  only  expressed 
an  intention  to  redeem.     That  it  was  impossible  to  give  relief  according 
to  the  prayer  of  the  bill,  as  Hopper,  the  tenant,  was  not  before  the  Court; 
for  his  right  was  to  have  a  lease  for  lives  renewable  for  ever  derived  from 
the  fee;  and  the  plaintiff's  right,  he  having  submitted  to  be  bound  by  the 
lease  to  Hopper,  was  to  interpose  his  lease  between  that  lease  and  the  fee. 
In  such  circumstances,  the  only  lease  which  the  plaintiff  could  obtain  from 
the  defendants,  was  a  lease  of  the  reversion :  and  upon  such  a  grant 
neither  a  clause  of  re-entry  nor  a  power  to  distrain  could  be  reserved. 
Again,  the  lease  to  Hopper  included  lands  not  demised  to  Kent,  and  the 
rent  reserved  thereby  was  a  lump  rent.      That  the  plaintiff  had  been 
guilty  of  great  Utchesy  whereby  his  right,  if  any,  was  barred.      That 
the  title  of  the  plaintiff  was  merely  equitable,  the  requisites  of  the  statute 
not  having  been  complied  with,  and  therefore  that  no  decree  could  be 
made  against  John  Lewis  Roberts  Riall,  it  not  having  been  shewn  that 
the  trustees  in  the  settlement  of  1834  had  notice  of  the  leases  of  1793: 
for  that  there  was  no  lis  pendens^  the  suit  having  wholly  abated  in  1 826, 
the  plaintiff  and  defendant  being  then  dead.    The  following  cases  were  cited 
and  commented  upon  :  Maundrell  v.  Maundrell  (a)  ;  Swannock  v.  Lif' 
ford  (6)  ;  Brace  v.  Duchess  of  Marlborough  (c)  ;  Murtagh  v.  TisdaU  (d) ; 


(a)  10  Ves.  261. 

(b)  Cited  Co.  Litt.  308,  (a)  note ;  Reported,  fiomine  Rill  ▼.  Adanuy  2  Atk.  208.  Amb.  6. 

{e)  2  P.  Wins.  491.  (d)  3  Ir.  £q.  R.  85 ;  S.  C.  1  W.  &  Kelly,  20. 
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Lawhsi  V.  Kenny  {a)  \  Sparrow  v.    Cooper  (h)\  Gjffhrd  v.  Hart  (c); 
Kinsman  v.  Kinsman  (d)  ;  3  Sug.  V.  Sf  P.  458,  460. 

During  the  argument,  Mr.  Warren  was  asked  by  Baron  Pennefather 
whether,  if  the  mortgagee  tendered  the  rent  and  costs  to  the  mortgagor 
within  the  nine  months,  with  the  intention  of  redeeming  the  premises, 
that  was  a  redemption  ?  To  which  Mr.  Warren  replied,  that  it  was  not  a 
redemption  jDtfT  se^  for  that  the  mortgagee  might  retract;  but  that  if  he 
did  not  retract,  it  was  a  redemption.  Baron  Pennefather  then  put  this 
case  :-*<<  By  the  statute,  tender,  in  the  case  of  a  mortgagee,  is  equivalent 
*^  to  payment.  Suppose  that  the  mortgagee  had  actually  paid  the  rent  and 
costs  to  the  landlord,  which  the  latter  accepted ;  could  the  landlord  on 
the  following  day,  pay  back  the  rent  and  costs  to  the  mortgagee,  and 
"  the  mortgagee  accept  of  them,  in  defeasance  of  the  tenant's  rights  ? 
**  O^ReHly  v.  FethersUme  decides,  that  after  a  decree  establishing  the 
"  mortgagee's  right  to  redeem,  the  landlord  cannot  do  an  act  to  defeat  the 
"  right  to  redeem  vested  in  the  tenant ;  and  if  tender  be  sufficient  to  vest 
*'  in  the  mortgagee  a  right  to  redeem,  the  title  to  redeem  is  then  as  com- 
^  pletely  vested  in  him  as  it  is  after  a  decree  in  his  favour  has  been  pro- 
"  nounced ;  for  the  decree  is  founded  on  the  tender.  If  the  mortgagee 
**  had  paid  the  rent  and  costs  to  the  landlord,  that  payment  would  have 
<<  vested  the  right  of  redemption  and  completed  it ;  and  would  have  con- 
^'  ferred  and  established  in  the  tenant  that  which  before  was  only  doubtful. 
**  The  question  comes  to  this,  whether  a  tender  by  the  mortgagee,  made 
<<  hondjide  and  with  a  view  of  redeeming  the  entire  interest,  vests  a  title 
'<  to  redeem  in  the  tenant  ?"* 

On  this  day  the  Court  delivered  judgment. 

Brady,  C.  B. 

This  case  ^was  argued  at  considerable  length,  but  not  more  than  its 
importance  required :  and  it  now  remains  to  pronounce  the  judgment  of 
the  Court.  Upon  the  proofs  made  in  the  cause,  it  i^ipears  that  by  a 
settlement  of  1774,  the  lands  of  Shanganah  were  limited  to  John 
Roberts  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  hb  daughters  as  tenants  in  common  in  tail  general ;  and 


1840. 
Equity  Exek, 


Dee.  2. 
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(c)  1  S.  &  L.  400. 


(b)  1  Jo.  73. 
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*  InSkeridanr.Dawmm^  1  Jo.  866,  it  was  held,  that  if  within  the  period  allowed 
for  redemptioii,  the  Undloid  accepted  the  rent  and  costs  from  any  person  deriving  nnder 
the  Itase,  the  legal  estate  in  the  lease  was  thereby  set  up;  and  that  it  was  not  neoes- 
sarj  to  flit  a  bill  to  continue  the  legal  interest  which  the  lessee  derived  nnder  the 
leue. 
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t>y  it,  power  was  given  to  Mr«  Roberts  to  demise  the  settled  lands  for  the 
term  of  three  lives  renewable  for  erer.     In  pursuance  of  that  power, 
Mr.  Roberts,  by  two  several  indentures  of  lease  bearing  date  the  26th 
of  February  1793,  demised  part  of  the  lands  of  Shanganah  to  Edward 
Kent  for  the  term  of  three  lives  renewable  for  ever,  at  rents  amounting 
in  the  whole  to  the  annual  sum  of  £214.  10s.  lid.:  and  on  the  25th of 
June  1796,  Mr.  Kent  mortgaged  his  interest  in  the  lands  demised  to  him 
to  J.  Scott  to  secure  the  sum  of  £600 ;  which  mortgage  afterwards  be- 
came vested  in  Thomas  Richard  Needham,  and  so  continued  to  be  during 
the  proceedings  instituted  by  Mr.  Roberts  in  the  year  1818,  for  the  re- 
covery of  the  demised  premises.     In  Trinity  Vacation  in  that  year,  Mr. 
Roberts  brought  two  ejectments  for  non-payment  of  rent,  to  recover  the 
demised  premises ;  and  caused  both  the  lessee  and  the  mortgagee  to  be 
served  with  the  summons  in  ejectment.     Mr.  Kent  alone  took  defence  to 
the  ejectments :  and  afterwards  in  Michaelmas  Term  gave  a  consent  for 
judgment :  and  on  the  16th  of  February  1819  Mr.  Roberts  executed  his 
habere^  and  got  into  possession.     Mr.  Kent  did  not  within  six  months 
after  the  execution  of  the  habere,  pay  the  rent  and  costs,  or  file  a  bill 
for  the   redemption  of  the   premises :  but  Thomas  Richard  Needham, 
the  mortgagee,  who  had  not   been  in  possession  of  the  mortgaged  pre- 
mises, after  the  expiration  of  the  six  months  and  before  the  expiration 
of  the  nine  months  allowed  him  by  the  statute,  expressed  to  Mr.  Roberts 
his  readiness  to.pay  him  the  rent  and  costs;  which,  however,  Mr.  Roberts 
refused  to  accept  from  him.     It  is  not  material  to  advert  to  the  reasons 
which  induced  Mr.  Roberts  to  act  in  this  manner,  for  it  is  admitted  that 
the  proposal  to  p&y  the  rent  and  costs  was  made  by  Mr.  Needham  to  Mr. 
Roberts,  and  refused  by  the  latter.     A  treaty  was  then  entered  into  be- 
tween Mr.  Roberts  and  Mr.  Needham  for  the  purchase  by  the  former  of 
the  mortgage  vested  in  the  latter ;  and  Mr.  Roberts,  in  his  answer  to  the 
original  bill,  admits  that  he  entered  into  that  treaty  to  prevent  Mr.  Need- 
ham redeeming  the  premises ;  and  that  he  would  not  have  taken  an  assign- 
ment of  the  mortgage  if  he  did  not  believe  that  Mr.  Needham  was  ready 
to  pay  him  the  amount  of  the  rent  and  costs.     The  agreement  between 
Mr.  Roberts  and  Mr.  Needham  was  carried  into  execution  by  a  deed 
bearing  date  the   13th  of  November  1819;  but  which  was  not,  infact, 
executed   until  a  few  days  after  the  expiration  of  the  nine  months.    It 
recited  the  mortgage  deed,  and  the  assignments  of  it ;  that  a  large  sum 
(not  saying  how  much,  but  leaving  a  blank  for  its  amount)  was  due  for 
principal  and  interest  on  the  mortgage ;  and  then  Mr.  Needham,  in  con- 
sideration of  the  sum  of  £1000  paid  to  him,  and  also  in  consideration  of 
Mr.  Roberts  releasing  him  from  the  payment  of  the  arrears  of  rent  then 
due  (and  for  which  he  was  at  law  liable),  conveyed  the  lands,  by  lease 
and  release,  to  Mr.  Roberts  and  his  heirs,  to  hold   for  the  lives  of  the 
cestui  que  vies  in  the  leases  of  1 793  named,  '<  and  for  and  during  all  such 
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other  estate,  right,  title,  term  and  interest,  as  Edward  Kent,  John  Scott, 
Thomas  Needham,  or  Thomas  Richard  Needham,  might  or  could  have 
acquired  or  derived  under  or  by  virtue  of  the  original  lease  or  any 
*^  clause,  matter,  or  thing,  therein  contained."  There  is  no  reservation 
of  the  right  of  redemption,  as  there  ought  to  have  been  in  an  assignment 
of  a  mortgage ;  but  this  deed  purports  to  be  an  absolute  conveyance  of 
the  lands  ;  and  at  the  same  time,  the  judgment  collateral  with  the  mort- 
gage was  assigned  to  Mr.  Roberts. 

This  being  the  state  of  facts,  on  the  20th  of  April  1620,  Mr.  Kent 
filed  his  original  bill  against  Mr.  Roberts  praying  an  account  of  the  sums 
due  for  rent  and  the  costs  of  the  ejectments,  and  also  on  foot  of  the 
mortgage  ;  and  an  account  of  what  Mr.  Roberts  might  have  made  of  the 
premises ;  and  for  a  redemption  :  and  that  in  the  mean  time,  Mr.  Roberts 
might  be  restrained  from  proceeding  at  law  against  him  on  foot  of  the 
judgment  collateral  with  the  mortgage  ;  or  for  the  recovery  of  the  arrears 
of  rent.  The  first  question  therefore  for  the  consideration  of  the  Court 
is,  what  ought  to  be  our  decision,  supposing  the  original  cause  had  been 
brought  to  a  hearing  between  the  parties  to  it  ?  That  depends  in  the  first 
place  on  the  construction  to  be  given  to  the  ejectment  statutes,  with  respect 
to  the  right  of  redemption  given  by  them  to  the  tenant  and  the  mortga- 
gee. By  the  1 1  Anney  c.  2,  a  right  of  redemption  is  given  to  the  tenant ; 
but  the  third  section  of  that  statute  saves  from  its  operation  the  rights 
of  mortgagees  o£  the  demised  premises,  who  are  not  in  possession.  The 
4  G.  1,  c.  5,  contains  a  similar  saving  clause:  and  the  last  statute  upon 
the  subject,  the  S  G.  I,  c.  2,  is  the  only  one  which  provides  for  the  case 
of  mortgagees  of  the  demised  lands,  who  are  not  in  possession.  By  the 
fourth  section  of  that  statute  it  is  enacted  that  where  any  lease,  for  the 
avoiding  of  which  such  ejectment  is  brought,  shall  before  the  bringing  of 
such  ejectment  have  been  mortgaged  for  a  valuable  consideration,  and 
the  lessee  and  mortgagee,  and  their  respective  assignees  shall  be  duly 
served  with  summons  in  the  stud  ejectment,  and  a  proper  affidavit  or  affi- 
davits of  the  said  summons  shall  be  made  and  duly  filed,  and  the  plaintiflf 
shall  obtain  judgment  and  execution  in  the  said  ejectment ;  then  if  the 
said  mortgagee  or  his  assignee  shall  not  within  nine  months  after  such  ex- 
ecution executed,  pay  or  tender  unto  such  landlord  or  lessor  the  said  rent 
in  arrear  and  costs^  to  be  ascertained  in  such  manner  as  in  and  by  the 
said  acts  is  directed  and  appointed,  then  such  mortgagee  or  his  assignee, 
shall  be  barred  and  foreclosed  of  all  relief  or  remedy  in  Law  or  Equity 
on  account  of  the  said  mortgage ;  and  the  said  landlord  or  lessor  shall 
from  thenceforth  hold  and  enjoy  the  demised  premises  discharged  and, 
freed  from  the  said  mortgage,  and  the  equity  of  redemption.  The  operr 
ation  of  these  acts  clearly  was  to  reserve  to  the  mortgagee  out  of  pos- 
session, a  power  of  redeeming  the  lease  from  eviction :  the  two  first 
statutes  left  the  time  within  which  that  redemption  should  be  made,  at 
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large  ;— -the  last  limited  it  to  the  period  of  nine  months  after  the  eiecotion 
of  the  habere*  Upon  the  construction  of  these  acts  yarions  questions 
have  arisen ;  hut  the  most  important  point  which  has  been  judicially 
determined  is,  that  if  the  mortgagee  interfere  and  redeem  the  demised 
premises  from  eviction  within  the  time  given  to  him  for  that  purpose  by 
the  act,  he  does  so  not  merely  for  his  own  benefit,  but  also  for  the  bene* 
fit  of  the  lessee  and  of  all  other  persons  who  claim  an  interest  in  the  lease. 
That  was  the  decision  of  this  Court  in  the  case  o(  FethereUme  v.  O^ReiUy\ 
which  was  afterwards  affirmed,  upon  appeal,  by  the  House  of  Lords.  It 
is  admitted  that  in  the  present  case,  the  mortgagee  has  not  been  as  active 
as  the  mortgagee  in  Petheretone  v.  C^ReUly ;  for  there  he  filed  his  bill 
and  obtained  a  decree  for  redemption  :  but  upon  considering  what  was 
the  meaning  and  effect  of  that  decree,  it  will  be  found  to  be  this,  that 
the  privilege  of  redemption  given  to  the  mortgagee  was  to  be  exercised 
by  him  not  merely  for  his  own  benefit,  but  also  for  that  of  all  other  per- 
sons interested  in  the  lease ;  and  that  whatever  he  did  enured  to  the 
common  benefit  of  all  deriving  under  the  lease. 

The  first  matter,  therefore,  which  is  to  be  taken  into  consideration  is, 
what  has  Mr.  Needham,  the  mortgagee,  done  in  this  present  case,  within 
the  period  of  the  nine  months  ? — and  in  my  opinion,  he  has  complied 
with  and  performed  one  of  the  conditions  imposed  upon  him  by  the 
statute ;  he  has  tendered  the  rent  and  costs.  It  b  not  necessary,  even 
at  law,  where  a  strict  proof  of  tender  is  required,  to  prove  an  actual 
tender  of  the  money,  if  that  tender  be  dispensed  with  by  the  opposite 
party ;  Thomiu  v.  JBvane  (a).  There  Lord  Ellenborough  lays  down  the 
law  on  this  subject  in  these  words,  *^  The  actual  production  of  the  mooey 
**  due,  in  monies  numbered,  is  not  necessary,  if,  the  debtor  having  it 
*<  ready  to  produce  and  offering  to  pay  it,  the  creditor  dispense  with  the 
"  production  of  it  at  the  time,  or  do  any  thing  which  is  equivalent  to 
«  that."  So  in  Reay  ▼.  WhUe  (6),  Bayley,  B.,  says,  '<  I  admit  that  there 
<*  was  no  strict  tender ;  but  I  think  that  the  plainti&  by  their  conduct 
**  dispensed  with  a  tender ;  and  thus  the  case  is  as  if  a  sufficient  tender 
**  had  been  made.**  And  Vaughan,  B.,  says,  <<  The  case  of  Jomt  s. 
**  Barkletff  shews  that  where  one  party  b  ready  to  do  what  b  to  be  done 
"  by  him,  and  the  other  party  dispenses  with  hb  doing  so,  it  is  not  neces- 
*'  sary  that  a  strict  tender  should  be  proved."*  Now  here  there  was  an 
offer  by  Mr.  Needham  to  pay  the  rent  and  costs,  which  Mr.  Roberts  re« 
fused  to  receive :  and  he  admits  that  Mr.  Needham  was  ready  to  pay  him 
the  rent  and  costs ;  for  that,  if  it  had  not  been  so,  he  would  not  have 
taken  an  asrignment  of  the  mortgage.  If,  therefore,  thb  bill  had  been 
filed  by  Mr.  Needham  for  a  redemption  of  the  premises,  founding  his 
claim  thereto  upon  that  offer  by  him  to  pay  the  rent  and  costs,  I  would 
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hold  that  A  BufBcieot  tender  thereof  had  been  made  by  him :  and  having 
been  made  by  the  mortgagee  within  the  time  limited  by  the  act  for  that 
purpose,  the  case  of  Fetherstone  ▼.  (yReiUy  establishes  that  it  enures  as 
well  for  the  benefit  of  the  mortgagor  as  for  the  mortgagee. 

The  case  of  Fetheratone  v.  O^ReiUy  bears  still  further  upon  this  case. 
There  the  mortgagee,  having  tendered  the  rent  and  costs,  filed  a  bill  for 
the  redemption  of  the  premises,  to  which  the  lessee  was  not  a  party  :  and 
the  cause  having  been  brought  to  a  hearing,  it  was  on  the  9th  of  May 
1817,  decreed  that  the  representatives  of  the  mortgagee  were  entitled  to 
redeem  the  lands  on  payment  to  the  landlord  of  all  rent  and  arrears  of 
rent,  and  costs  at  law  of  the  ejectment ;  but  without  any  costs  in  that 
cause !  and  the  Court  accordingly  referred  it  to  the  Remembrancer  to  take 
the  usual  accounts ;  and  ordered  that  after  payment  of  what  should  ap- 
pear due  to  the  landlord  on  the  account  within  three  calendar  months 
after  the  Remembrancer  should  have  made  his  report,  the  landlord  should 
deliver  up  possession  of  the  premises  to  the  representatives  of  the  mort- 
gagee or  their  assigns  \  or  in  default  thereof,  an  injunction  to  put  them 
into  possession  :  and  it  was  further  ordered,  thai  in  case  the  representa- 
tives of  the  mortgagee  should  not  within  three  calendar  months  pay  such 
balance  as  should  be  due  to  the  landlord  for  rent  and  costs,  their  bill 
should  be  dismissed  with  costs.  That  was  a  decree  declaring  the  mort- 
gagee entitled  to  redeem  the  lands,— giving  him  an  option  to  do  so  upon 
certain  terms  ;  but  not  binding  him  to  redeem  them.  In  that  state  of 
things,  the  landlord,  to  prevent  the  operation  of  the  decree,  entered  into 
a  treaty  with  the  mortgagee  to  purchase  from  him  the  mortgage,  and  for 
a  release  of  all  his  right  and  title  to  redeem  the  premises.  The  lessee 
then  filed  his  bill,  praying  the  benefit  of  the  accounts  decreed  to  be  taken 
in  the  former  cause :  and  the  Court,  upon  full  consideration,  were  of 
opinion  that  the  arrangement  between  the  mortgagee  and  the  landlord 
was  not  one  that  could  stand  in  the  way  of  the  lessee's  right  of  redemp- 
tion ;  and  their  decree  was  affirmed  by  the  House  of  Lords.  In  giving 
his  opinion  in  that  case,  the  Lord  Chancellor,  after  stating  that  the  mort- 
gagee had  filed  a  bill  for  redemption,  says,  *^  A  decree  was  obtained  in 
"that  suit,  and  after  the  proceedings  had  arrived  at  this  position,  an 
«  agreement  was  entered  into  between  the  landlord  on  one  side,  and  the 
'*  representatives  of  the  mortgagee  on  the  other,  the  object  of  which  was 
y  to  defeat  the  claims  of  those  who  were  interested  under  the  lease.  The 
"  circumstances  connected  with  this  part  of  the  transaction  are  detailed 
"  very  particularly  in  the  proceedings  on  your  Lordships'  table.  I  have 
"  read  them  with  attention,  and  am  satisfied  the  Court  below  acted  cor- 
''  rectly  in  refusing  to  sanction  or  support  such  an  agreement,  the  object 
''  of  which  was  to  defeat,  for  the  benefit  of  the  landlord,  the  claims  of 
"  those  interested  under  the  lease."  That  case  is  a  decision  that  the  claims 
of  those  interested  under  the  lease  are  entitled  to  protection,  as  against 
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a  dealing  between  the  landlord  and  the  mortgagee  for  a  purchase  of  the 
mortgage :  and  the  qaestion  now  is,  whether  there  is  any  distinction  be- 
tween that  case  and  the  present. 

In  this  case  the  mortgagee  placed  himself  in  a  position  to  enable  him 
to  redeem  the  lands,  and  apprised  the  landlord  of  his  intention  to  do  so. 
The  landlord  by  his  interference, — ^by  paying  to  the  mortgagee  the  sum 
due  on  foot  of  the  mortgage,  and  releasing  him  from  the  arrears  of  the 
rents-— (and  that,  not  for  the  purpose  of  extinguishing  either  the  one 
demand  or  the  other ;  for  notwithstanding  the  release  and  the  convejaoce, 
he  proceeded  against  the  tenant  on  foot  of  the  mortgaged  securities,  and 
for  the  rent,  and  by  the  very  conveyance  of  the  lands,  he  took  them 
for  the  interest  which  the  tenant  might  have  acc^uired  under  his  lease)— 
prevented  the  mortgagee  from  redeeming  the  premises.  Under  such  cir- 
cumstances, can  it  be  said  that  the  conveyance  of  the  mortgage  was  not 
made  to  defeat  the  interest  of  the  tenant,  and  with  no  other  object  ?  In 
my  opinion,  even  if  there  had  not  been  any  tender  of  the  rent  and  costs, 
neither  the  landlord  nor  the  mortgagee  had  a  Hght  to  buy  or  sell  the  pri- 
vilege of  redemption ;  and  I  found  that  opinion  upon  principles  of  public 
policy.  If  such  dealings  were  idlowed  by  the  law,  no  mortgagee  would  re- 
deem mortgaged  premises  evicted  for  non-payment  of  rent.  He  would,  ma- 
nifestly, prefer  being  paid  his  demand  by  the  landlord ;  who  might  recover 
the  sum  so  paid  by  suing  on  foot  of  the  mortgaged  securities.  The  prin- 
ciple of  Pethersiane  v.  O'Reilly  would  be  wholly  defeated  by  permitting 
the  mortgagee  thus  to  sell  his  privilege  of  redemption.  It  is  right,  how- 
ever, that  I  should  advert  to  the  arguments,  which  have  been  very  forcibly 
urged  on  the  Court  in  support  of  this  transaction.  It  is  said,  that  there 
is  no  obligation  imposed  on  the  mortgagee  to  redeem  ;  and  that  the  tenant 
has  no  right  to  complain  if  he  does  not  do  so :  and  cases  have  been  cited 
to  shew  that  the  interception  of  an  intended  benefit,  unless  coupled  with 
a  promise,  does  not  raise  an  equity.  That  may  be  admitted  as  a  gene- 
ral proposition  ;  but  this  case  rests  upon  other  principles.  In  equity,  a 
mortgage  is  a  security  for  the  debt ;  and  ihe  mortgagee  is  answerable  to 
the  mortgagor  for  his  dealing  with  the  estate.  Thus  in  the  case  of  a  new 
lease  of  the  mortgaged  premises  being  granted  to  the  mortgagee,  it  is  in 
equity  considered  to  be  a  graft  upon  the  old  lease  ;  and  enures  to  the 
benefit  of  the  mortgagor.  Why  so  ?  In  that  case  it  may  as  well  be 
said,  as  it  was  said  here,  that  there  was  no  obligation  upon  the  mortgagee 
to  take  the  new  lease,  or  in  the  landlord  to  grant  it  to  him :  nevertheless 
a  Court  of  Equity  looks  not  to  these  abstract  subtleties,  but  to  the  rela- 
tive position  of  the  parties ;  and  says  that  the  new  lease  was  obtained  bj 
reason  of  the  situation  in  which  the  mortgagee  was  placed,  in  respect  to 
the  property,  by  the  mortgagor;  and  that  he  shall  not  derive  a  benefit  to 
himself  by  taking  advantage  of  that  position.  So  here,  the  mortgagee 
may  be  quiescent  if  he  please  ;  he  is  not  bound  to  redem  the  lands ;  but 
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if  he  do  80,  he  does  it  for  the  benefit  of  the  tenant ;  and  shall  it  be  said 
that  being  thus  the  protector  of  the  common  title,  he  can  deal  with  the 
landlord  for  a  surrender  of  that  right  and  title  to  redeem,  to  the  prejudice 
of  the  tenant  ? 

Again,  take  the  case  of  a  person  having  an  exclusive  power  of  ap- 
pointment in  favour  of  certain  objects,  the  fund  being  given  amongst 
those  objects  in  default  of  appointment.     The  donee  of  the  power  may 
appoint  to  one  of  the  objects,  and  so  defeat  the  expectations  of  all  the 
others.     He  is  under  no  obligation  to  appoint  to  one  only,  or  to  all,  he 
may  do  so  if  he  pleases,  or  he  may  let  the  fund  go  as  in  default  of  appoint- 
ment.    But  if  he  make  a  bargain  for  his  own  benefit  with  the  intended 
appointee,  and  then  makes  an  appointment  to  that  individual,  the  transac- 
tion will  not  be  permitted  to  stand :  it  is  held  to  be  a  fraud  upon  the 
power ;  not  because  any  benefit  which  the  other  appointee  might  have  ex- 
pected to  enjoy  has  been   defeated ;  but  because  of  the  position  he  is 
placed  in  with  respect  to  the  appointees,  of  which  the  law  will  not  per- 
mit him  to  take  advantage.     Thus  Sir  W.  Grant,  in  Davheny  v.  Coc1c~ 
hurne  (a),  says,  "  Now  although  the  father,  in  proposing  such. a  bargain,  is 
"  much  more  to  blame  than  the  child  in  acceding  to  it,  still  it  is  impossible 
''  to  say  that  an  appointment,  obtained  by  means  of  such  an  agreement,  is 
**  fairly  obtained.     It  is  a  fraud  upon  the  other  objects  of  the  power,  who 
*'  might  not,  and  in  all  probability  would  not,  have  been  excluded  but  for 
**  this  agreement.     It  is,  more  particularly,  a  fraud  upon  those  who  are 
**  entitled  in  default  of  appointment ;  for  non  constat  that  the  father  would 
**  have  appointed  at  all,  if  the  child  had  not  agreed  to  the  proposed  terms." 
Thus  the  defeating  a  mere  expectation,  and  without  a  promise,  is,  in  such 
a  case  as  that,  considered  a  fraud  in  Equity,  in  consequence  of  the  rela- 
tive situations  of  the  parties.     So  here,  the  expectation  of  the  tenant, 
that  his  interest  may  be  restored  by  the  act  of  the  mortgagee,  is  defeated 
by  the  bargain  between  the  landlord  and  the  mortgagee,  to  secure  to  the 
former  the  full  possession  of  the  lands,  and  to  relieve  the  latter  from  his 
liability  to  the  rent.     With  regard  to  the  cases  which  have  been  cited  as 
to  the  priority  of  judgments  intervening  between  an  unregistered  and  a 
registered  instrument,  and  the  late  decision  of  the  Master  of  the  Rolls  in 
Murtagh  V.  Tisdallf  they  do  not  apply ;  for  in  these,  there  is  no  privity 
between  the  parties.     The  judgment  creditor  gets  a  priority,  which,  in 
the  inception  of  the  transaction,  he  did  not  contract  for.     It  is  by  chance 
that  he  obtains  that  priority,  which  is  afterwards  defeated  by  putting  the 
subsequent  registered  deed  out  of  the  way ;  and  he  is  restored  to  the  po- 
sition in  which  he  was  originally  placed,  and  of  which,  therefore,  he  has  no 
reason  to  complain.     This  is  the  opinion  of  Lord  Plunket  in  Lawless  v. 
Kenny  (b).     Again,  it  has  been  urged  that  a  purchaser  may  defeat  the 
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title  of  the  wife  of  the  vendor  to  dower,  by  obudning  a  conyeyaoce  of  a 
prior  outstanding  term,  with  notice  of  her  title.  It  is  true,  that  such  is 
the  rule  of  a  Court  of  Equity ;  but  when  I  am  called  on  to  extend  this 
doctrine  to  other  cases,  my  answer  is  to  be  found  in  the  language  of  Lord 
Eldon,  in  the  very  case  cited  to  us  in  support  of  the  position,  MaundreU 
V.  MaundreU(a),  where  he  says,  *'It  u  a  doctrine  he  cannot  make  con- 
**  sistent  with  any  rational  principle ;" — **  that  it  has  prevailed  upon  no  prin- 
**  ciple,  but  the  practice  of  conveyancers."^-'^  That  if  this  were  ret  integra, 
**  the  proposition  would  be  monstrous,  that  the  purchaser,  having  notice 
**  of  this  right,  and  of  the  use  that  b  to  Jbe  made  of  a  term  outstanding  bj 
**  a  Court  of  Equity,  should  buy  in  the  term,  and  with  full  notice,  not 
^'squeese  out  any  further  encumbranoQ»  but  effectually  displace  the 
**  dower." — *^  That  the  Court  was  bound  in  that  case,  not  by  a  principle 
**  on  which  it  could  well  reason,  but,  by  a  practice  of  conveyancers  found 
**  to  be  inveterate ;  that  to  that  length  it  would  go,  but  it  would  not  go 
**  further."  It  is  impossible  to  use  language  more  strong  in  condemning 
that  doctrine ;  and  I  will  not  follow  that  monstrous  proposition,  founded 
upon  no  rational  principle,  by  applying  it  to  a  case  which  is  not  strictly 
the  same. 

Upon  all  these  grounds,  and  not  seeing  any  substantial  difference 
between  this  case  and  that  of  FethersUme  v.  CReiUyf  and  concurring  in 
the  principle  of  that  case,  which  ought  not  to  be  narrowed,  I  am  of  opi- 
nion that,  supposing  this  case  to  have  been  brought  to  a  hearing  upon  the 
original  bill,  and  between  the  original  parties,  the  plaintiff  would  be  enti- 
tled to  the  relief  he  prays  by  hb  bill.  But  in  the  suit  now  at  hearing,  the 
defendants  are  the  real  and  personal  representatives  of  Mr.  Roberts,  and 
others  who  derive  through  him ;  and  also  certain  other  persons,  who  are 
now  entitled  to  the  lands,  and  whose  title  thereto  b  not  derived  from  him, 
but  under  the  settlement  of  1774.  The  lease,  however,  was  made  pur- 
suant to  a  power  for  the  purpose,  contained  in  that  settlement ;  and  if  it 
subsist  at  Law  or  in  Equity,  it  exbts  as  against  all  the  persons  deriring 
under  that  settlement.  The  obstacles  which  have  been  set  up  in  the 
way  of  the  relief  prayed  are  the  lease  of  the  prembes,  made  to 
Hopkins,  and  the  marriage  settlements  of  Mrs.  Newberry  and  Mrs. 
Riall,  the  co-heiresses  of  Mr.  Roberts.  As  to  the  lease  made  to  Hop- 
kins, the  plaintiff  submits  to  be  bound  by  it,  so  that  the  Court  b  not  now 
embarrassed  by  it ;  and  as  to  Mrs.  Newberry's  marriage  settlement,  it  is 
post-nupUal,  and  can  hardly  be  called  a  settlement,  for  it  b  a  conveyance 
to  such  uses  as  she  shall  appoint,  and  in  default  of  appointment,  to  the 
uses  of  her  husband  and  herself  and  their  issue.  It  therefore  cannot 
interfere  with  the  plaintiff's  right.  The  difficulty  in  the  case  was  occa- 
sioned by  Mrs.  Riall's  marriage  settlement ;  bat  upon  looking  at  it,  it 
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ippetn  thai  it  does  not  contain  any  conveyance  of  the  legal  estate.  In 
1801,  the  hmds  were,  by  articles  executed  upon  the  marriage  of  Mrs.  Riall, 
agreed  to  be  settled :  Mr.  Roberts  being  then  living,  his  daughter  Mrs. 
Riall  covenanted  to  settle  the  estate  to  the  uses  therein  mentioned.  After 
the  death  of  Mr.  Roberts,  and  upon  the  marriage  of  the  defendant  Mr.  Riall, 
the  eldest  son  of  that  marriage,  the  lands  were  re-settled ;  but  Mrs.  Riall 
is  not  a  conveying  or  granting  party  in  that  settlement — she  merely 
releases  the  jointure  she  was  entitled  to  under  the  articles  of  1801. 
Therefore,  the  defence  that  the  minors  are  purchasers  of  the  legal  estate 
in  the  lands,  without  notice,  is  not  open  to  them ;  for,  in  fact,  there  was 
not  any  conveyance  of  the  legal  estate  by  the  settlement. 

Upon  all  these  grounds,  I  am  of  opinion  that  Mr.  Kent  is  entitled  to 
relief  in  this  case.  The  terms  upon  which  he  is  so  entitled  are,  upon 
payment  of  the  sum  due  upon  foot  of  the  mortgage,  and  also  of  the  sum 
doe  for  rent,  and  the  costs  of  the  ejectments.  With  respect  to  the  profits 
of  the  lands  received  since  the  eviction,  they  have  been  pro  tanto  mea- 
sured by  the  lease  to  Hopkins.  That  lease,  however,  comprises  other 
lands  than  those  in  question  ;  the  rent  reserved  by  it  must  therefore  be 
apportioned^  so  as  to  give  Mr.  Kent  the  full  benefit  of  the  lease ;  and 
there  must  be  a  reference  for  that  purpose  to  the  Officer  of  the  Court. 
And  then  it  appears  to  me,  that  so  far  as  regards  the  period  from  the  mak- 
ing of  that  lease,  hitherto,  the  apportioned  rent  will  be  the  fair  measure 
of  the  credit  which  Mr.  Kent  is  entitled  to  as  against  the  arrears  of  the 
rent ;  and  as  to  the  period  antecedent,  the  profits  which  have  been  made 
ve  a  nutter  to  be  inquired  into  by  the  Officer. 

The  lease  under  which  Mr.  Kent  b  entitled  to  these  lands,  is  for  a 
term  of  lives  renewable  for  ever,  upon  payment  of  a  renewal  fine.  We 
must,  therefore,  also  direct  an  account  to  be  taken  of  the  sum  due  on 
foot  of  the  renewal  fines ;  and  decree,  that  upon  payment  by  the  pluntiff 
of  the  balance^  after  deducting  the  sum  found  to  be  due  by  the  defend- 
sots  on  foot  of  the  account  of  the  profits  of  the  lands  since  the  eviction, 
that  a  renewal  of  the  original  lease  be  executed  to  him  by  all  proper 
parties  and  so  as  to  secure  to  him  his  proportion  of  the  rent  reserved 
by  the  lease  to  Hopkins. 

As  to  the  costs  of  the  cause,  there  are  statements  which  shew  that  the 
proceedings  taken  by  Mr.  Roberts  were  hard  and  oppressive ;  and  the 
Conrt  cannot  overlook  the  fact  that  he  sued  the  lessee  for  the  rent  which 
he  had  actually  released  to  the  mortgagee  as  a  consideration  for  buying 
off  his  interference :  and  without  going  more  into  detail  of  the  facts  of  th& 
case,  it  is  enough  to  say  that  the  Court  does  not  think  that  Mr.  Kent 
should  pay  the  costs  of  the  persons  claiming  under  Mr.  Roberts,  in  a  suit 
in  which  he  succeeds  in  setting  aside  these  transactions,  and  relieving 
kimaelf  from  a  dealing  which  the  Court  pronounces  to  be  unconscientious 
and  QDJittt«— No  costs  will  be  given  at  either  side. 
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Pennsfatheb,  B. 

This  case  appears  to  me  to  fall  within  the  principles  laid  down  by  this 
Court  in  Fetherstone  v.  O^ReiUy  ;  nor  can  I  perceive  that  any  sound  dis- 
tinction exists  between  the  situation  of  the  parties  in  this  case,  and  in 
that.  In  that  case,  it  is  true,  the  mortgagor  filed  his  bill  within  nioe 
months  ;  whereas  in  the  present  case,  no  bill  was  filed,  but  the  mortgagee 
tendered  the  rent  and  costs  within  the  period  allowed  for  redemption. 
The  decree  obtained  by  the  mortgagee  in  Feiher$Ume  ▼.  0*JReiUy  did 
not  confer  on  him  any  right  to  redeem  the  premises ;  it  merely  declared 
the  existence  of  the  right  he  already  had  to  redeem.  It  directed  the 
usual  account  to  be  taken;  but  did  not  bind  the  mortgagee  to  prosecute  bis 
rights :  on  the  contrary,  it  gave  him  an  option  to  do  so,  or  not ;  declaring,  that 
if  he  should  not  pay  the  landlord  the  sum  which  it  should  appear  on  taking 
the  accounts  to  be  due  to  him,  within  a  limited  time,  his  bill  should  be  dis- 
missed with  costs.  The  decree  in  that  case  operated  thus  hi :  it  adjudged 
that  the  mortgagee  had  an  antecedent  right  to  redeem.  After  it  was  pro- 
nounced, the  landlord,  to  prevent  the  redemption  of  the  premises,  pur- 
chased up  the  benefit  of  the  decree,  and  the  mortgagee's  rights.  Com- 
pare, now,  the  facts  of  the  present  case  as  to  this  point.  Here,  the  six 
months  allowed  the  tenant  to  redeem  had  elapsed ;  but  within  the  nine 
months,  the  mortgagee  tendered  to  the  landlord  the  amount  of  the  rent 
and  costs.  I  say  tendered — for  he  did  that  which  the  landlord  consi- 
dered as  equivalent  to,  and  consented  to  adopt  as  a  tender.  The  mort- 
gagee thereby  brought  his  case  within  the  4th  section  of  the  8  G.  1, 
c.  2,  and  established  his  right  to  redeem  the  premises.  He  was  then,  so 
far  as  regards  his  right  to  redeem  the  lands,  precisely  in  the  same  situa- 
tion as  the  mortgagee  in  Fetherttone  v.  CMeUfy.  In  both  cases,  the 
mortgagee  tendered  the  rent  and  costs  within  the  nine  months.  In  addi- 
tion to  that,  the  mortgagee  in  Fetherttone  v.  O^ReiUtf  filed  his  bill,  and 
ob tuned  a  decree  for  a  redemption  ;  but  in  each  case,  there  was  the 
same  antecedent  right  to  redeem.  The  decree  gave  no  right ;  it  arose 
from  the  offer  of  the  party  to  pay  the  rent  and  costs.  Again,  it  was  with 
the  very  same  object  as  that  of  the  landlord  in  Fetherttone  v.O'/2et%,*thit 
Mr.  Roberts  entered  into  the  treaty  with  the  mortgagee,  and  purchased 
up  his  rights,  whatever  they  might  be,  by  paying  off  the  mortgage. 
The  decree  in  that  case  establishes  this  principle — ^that  after  the  oaort- 
gagee  has  done  all  that  was  necessary  to  effect  a  redemption  of  the  pre- 
mises, the  landlord  shall  not  interfere  to  prevent  the  exercise  of  that 
right  of  redemption  by  him,  to  the  prejudice  of  those  who  might  be  bene- 
fited by  it — that  there  is  that  in  the  relation  of  mortgagor  and  mort- 
gagee, and  landlord  and  tenant,  that  the  landlord  shall  not  be  permitted 
to  take  advantage  of  his  situation,  or  interfere  to  prevent  the  exercise  of 
the  right  to  redeem,  which  the  mortgagee  has  established.  That  right,  if 
exercised,  enures  to  the  benefit  of  the  tenant.     Whether  the  redemption 
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by  the  mortgagee  would  enure  to  the  benefit  of  the  lessee,  or  not,  was,  1840. 
at  the  time  of  this  transaction,  considered  doubtful.  Mr.  Roberts  was  of  ^qv^Exch. 
opinion  that  it  would  not ;  that  after  the  six  months,  the  right  of  the 
tenant  was  gone  for  ever,  and  that  he  might  deal  with  the  mortgagee  as 
he  thought  proper :  but  the  decision  of  the  House  of  Lords,  affirming 
the  decree  of  this  Court,  establishes  that  the  right  of  the  mortgagee  to 
redeem  the  lands  enures  to  the  benefit  of  the  tenant,  and  Mr.  Roberts 
must  abide  by  the  law  as  it  is  now  established. 

These  are  the  particular  circumstances  upon  which,  in  my  opinion,  our 
decision  ought  to  be  rested.  I  am  very  far,  however,  from  dissenting  from 
the  position  which  the  Chief  Baron  has  laid  down  in  his  judgment, 
namely, — that  the  landlord  is  not  at  liberty,  at  any  time,  to  deal  with  the 
mortgagee  for  an  assignment  of  the  mortgage,  without  subjecting  himself 
to  all  the  equities  the  tenant  might  have  by  reason  of  any  act  of  the  mort- 
gagee ;  but  I  do  not  consider  it  necessary  to  go  so  far  for  my  judgment 
in  the  present  case,  the  mortgagee  having  indicated  his  intention  to 
redeem,  and  having  actually  taken  steps  for  the  purpose.  Here,  the 
mortgagee  had  determined  to  act — the  landlord  was  aware  of  it — and  that 
determination  and  readiness  to  act  brings  the  case  within  the  principle 
of  F'etherstone  v.  O^Reilly.  There  are  many  reasons  why,  however 
any  other  person  may  deal  with  the  mortgagee  after  eviction,  the  land- 
lord is  in  such  a  situation  that  he  ought  not  to  be  permitted  to  do  so  to 
the  prejudice  of  the  tenant. 

With  regard  to  the  present  defendants,  it  appears  to  me  that,  upon  the 
grounds  stated  by  the  Chief  Baron,  they  cannot  rely  upon  the  defence  of 
being  purchasers  for  valuable  consideration  without  notice.  The  settle- 
ment of  Mrs.  Newberry  is  clearly  post-nuptial,  and  does  not  affect  to 
convey  any  estate  which  could  be  relied  on  as  a  purchase  for  valuable 
consideration.  The  settlement  of  Mr.  Phineas  Riall  appeared,  for  some 
time,  to  raise  the  question  ;  for  on  its  face,  it  appeared  to  be  a  convey- 
ance of  the  legal  estate  for  valuable  consideration  ^  and  no  notice  by  the 
trustees,  other  than  an  alleged  lis  pendens,  was  proved  to  have  existed. 
But  Mrs.  Riall  the  elder  was  not  a  party  to  the  conveyance  in  that  settle- 
ment ;  and  the  rights  of  the  parties  claiming  under  the  settlement  of 
1 801  were  merely  equitable.  There  is,  therefore,  no  conveyance  of  the 
legal  estate  to  the  trustees  of  the  settlement  of  1834.  It  is,  therefore, 
unnecessary  to  take  the  question  into  consideration ;  or  to  decide  how  far, 
even  supposing  the  defendants  were  purchasers  for  value,  they  would  be 
affected  by  the  lite  pendente* 


Foster,  B.,  having  been  absent  during  a  material  portion  of  the  argu- 
ment, did  not  pronounce  any  judgment. 
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EquUyExch,  j  f^j  concur  in  the  decision  to  which  the  Court  has  come.  I  am  of 
opinion,  that  upon  grounds  of  public,  or  rather  general  policy,  it  b  not 
competent  to  a  mortgagee,  who  has  made  a  tender  of  the  costs  within  the 
time  prescribed  by  the  act  of  Parliament,  to  sell,  for  money  or  other 
consideration,  or  for  the  landlord  to  purchase  from  him,  the  right  of 
redemption  established  by  that  act.  If  there  were  no  case  bearing  upon 
the  subject,  I  would  be  prepared  upon  principle  so  to  decide  it ;  but,  in 
my  opinion,  0*Re%Uy  v.  Fetherstone  rules  this  case. 

CouBT. — Declare  the  plaintiff  entitled  to  redeem  the  lands  of 
Shanganah,  comprised  in   the  two  leases  of  the  26th  day  of 
February  1793,  in  the  pleadings  mentioned,  upon  payment  of 
all  rent  and  arrears  of  rent  and  costs  at  law  of  the  ejectment  in  the 
pleadings  mentioned ;  and  also  on  payment  of  the  principal  and 
interest  and  costs  due  on  foot  of  the  mortgage,  bearing  date  the 
25th  of  June  1796,  in  the  pleadings  mentioned,  as  the  same 
shall  be  found  due  on  foot  of  the  accounts  hereinafter  directed : 
and  refer  it  to  the  Chief  or  Second  Remembrancer  to  take  an 
account  of  what  is  due  for  rent  of  the  said  lands,  and  for  costs 
of  the  ejectments  in  the  pleadings  mentioned.    And  declare  that 
the  plaintiff  is  entitled  to  an  account  of  the  profits  of  the  sud 
lands  from  the  time  of  the  execution  of  the  writs  of  habere  in 
the  pleadings  mentioned :  and  refer  it  to  the  Chief  or  Second  Re- 
membrancer to  take  an  account  of  what  John  Roberts,  deceased, 
in  his  lifetime,  and  the  defendants  who  have  been  in  receipt  of 
the  rents  and  profits  of  the  said  lands  since  his  decease,  really  and 
bondJ!dej  without  fraud,  deceit,  or  wilful  neglect,  made  of  the 
said  lands,  from  the  time  of  his  the  said  John  Roberts  entering 
into  the  possession  thereof.     And  the  plaintiff  having  offered  and 
consenting  to  abide  by  the  lease  of  the  20th  day  of  August  1827) 
made  to  William  Hopper,  let  the  said  Chief  or  Second  Remem- 
brancer apportion  the  rent  payable  under  said  lease  and  as  now 
receivable  under  the  same,  in  respect  to  the  said  lands  of  Shan- 
ganah, being  part  of  the  lands  thereby  demised,  and  which  are 
comprised  in  said  two  leases  of' 26th  day  of  February  1796;  and 
ascertain  accordingly  how  much  of  the  whole  rent  reserved  in 
the  said  lease  to  the  said  William  Hopper  is  properly  payable, 
having  regard  to  such  apportionment,  out  of  the  said  lands  of 
Shanganah.      Declare  that  the  portion  of  the  rent,  to  be  so 
ascertained  as  payable  in  respect  to  the  said  lands  of  Shanganah 
comprised  in  said  lease,  shall  be  taken  as  the  profit  of  said  lands 
since  the  period  of  the  execution  thereof;  and,  the  parties  not 
objecting,  also  let  the  said  apportioned  rent  be  taken  as  the 
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profit  of  said  lands  for  the  period  antecedent  to  the  execution  of 
the  said  lease,  from  the  time  of  the  execution  of  the  said  writs  of 
habere.  And  let  the  said  Chief  or  Second  Remembrancer  set 
off  against  ihe  rent  and  costs  to  be  found  due  on  the  account 
thereof  above  directed,  the  profits  of  said  lands  according  to  the 
above  directions,  from  the  time  of  the  execution  of  said  writs  of 
habere  ;  and  strike  a  balance.  And  let  the  said  Chief  or  Second 
Remembrancer  take  an  account  of  what  is  due  for  principal, 
interest  and  costs  on  foot  of  the  mortgage  of  the  25th  of 
June  1796,  in  the  pleadings  mentioned  (the  plaintiff  not  to  be 
bound  by  the  sum  stated  as  the  sum  paid  for  the  consideration 
of  the  assignment  thereof  by  Thomas  R.  Needham  to  the  said 
John  Roberts,  deceased,  in  the  pleadings  mentioned),  such  costs 
not  to  include  any  costs  of  proceedings  on  the  judgment  colla- 
teral with  said  mortgage.  And  let  the  said  Chief  or  Second 
Remembrancer  set  off  agunst  the  said  mortgage  debt,  interest 
and  costs,  from  time  to  time,  one  half-year  within  another,  such 
balance,  if  any,  as  shall  appear  due  to  the  pluntiff  on  the  account 
before  directed,  to  be  set  off  first  to  liquidate  the  costs  which 
form  part  of  the  consideration  of  the  assignment  of  the  mort- 
gage, then  in  payment  of  interest,  and  lastly  to  sink  the  principal; 
and  let  the  said  Chief  or  Second  Remembrancer  strike  a  balance. 
And  decree  the  plaintiff,  in  case  he  shall  redeem,  entitled  to  a 
renewal  of  the  said  two  leases  of  the  26th  day  of  February  1793, 
for  the  lives  of  her  present  Majesty  Queen  Victoria,  and  Prince 
George  William  Frederick  and  the  Princess  Augusta  Carolina, 
son  and  daughter  of  his  Royal  Highness  the  Duke  of  Cambridge,, 
being  the  lives  nominated  by  the  plaintiff  in  his  supplemental  bill 
filed  on  the  14th  of  April  1838,  on  payment  of  all  rents,  renewal 
fines  and  interest,  and  septennial  fines  and  interest ;  and  refer  it 
to  the  Chief  or  Second  Remembrancer  to  take  an  account  of 
what  is  due  for  such  rent,  renewal  fines  and  interest,  and  sep- 
tennial fines  and  interest ;  and  also  to  settle  and  approve  of  a 
proper  deed  of  renewal  of  said  leases,  it  being  intended  that  such 
renewal  shall  operate  and  be  so  made,  as  to  secure  to  the  plaintiff 
as  against  the  defendants  and  the  persons  deriving  under  said 
lease  to  said  William  Hopper,  the  proportion  of  the  rent  reserved 
by  the  lease  to  the  said  William  Hopper  on  the  apportionment 
hereinbefore  directed,  as  properly  payable  out  of  the  said  lands 
of  Shanganah,  subject  to  the  payment  of  the  rent  reserved  by 
said  leases  of  the  26th, of  February  1793,  the  same  to  be  secured 
by  such  deed  of  renewal ;  and  which  deed  shall  contain  proper 
clauses  and  covenants  for  the  production  of  the  counterpart  of 
the  said  lease  to  the  said  William  Hopper^  and  of  all  renewals 
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thereof.  And  decree  the  defendants»  on  payment  of  such  sum 
as  shall  be  found  due  on  foot  of  such  rent,  renewal  fines  and 
interest,  and  septennial  fines  and  interest,  to  execute  to  the 
plaintiff  such  deed  of  renewal.  And  in  default  of  payment  by 
the  plaintiff  of  the  sum,  if  any,  to  be  found  due  for  rent  and 
costs  of  ejectment,  and  on  foot  of  said  mortgage^on  the  accounts 
hereinbefore  directed,  within  three  months  after  the  confirmation 
of  the  report,  let  the  pluntiff's  bill  stand  dismissed  with  costs. 
This  decree  not  to  affect  the  rights  of  any  of  the  defendants  as 
between  each  other  in  respect  to  the  real  and  personal  estate  of 
the  said  John  Roberts,  or  otherwise.     No  costs  id  the  cause. 

Reg.  Lib.  L  p.  424. 
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Jan.  14,  21. 

Feb,  6. 


NEWENHAM  and  another,  by  HALLIGHAN,  their  neat  Friend, 

v. 
MAHON  and  others. 


The  litigtoui  Bt  indenture  of  lease,  dated  the  3d  of  AprU  1805,  Wogan  Browne  de- 
Dimt^n  defend-  ^^'^  ^^  Thomas  Newenham  (the  father  of  the  plaintiffs)  and  his  heirs,  a 
ing  an  eject-  plot  of  ground  at  Kilcock  called  the  New  Letts,  to  hold  for  the  term  of 
payment  of  three  lives  renewable  for  ever,  at  the  yearly  rent  of  £10,*  late  currency, 
^A-^^^  ^^  h*°*  payable  half-yearly  on  every  25th  day  of  March  and  29th  day  of  Septem- 
to  relief  upon  her  in  every  year.  Wogan  Browne  afterwards  conveyed  the  reversion  to 
demption^  nor  I^^^®^  Fyan  ;  who  in  1815,  became  a  bankrupt,  and  his  interest  in  the 
to  the  costs  of  reversion  was  sold  under  the  commission,  to  John  Pepper,  and  was  con- 
be  otherwise  vcyed  to  him  by  deed  of  the  8th  of  January  1816.  In  1827,  a  commis- 
entitled  to  g|QQ  pf  bankrupt  issued  agunst  John  Pepper  and  William  Locke,  his 
A  decree  for  partner  in  trade,  under  which  they  were  found  and  declared  to  be  bank- 
pron^n^Jd'^'^  rupts.  The  defendants,  N.  Mahon,  W.  Henry,  and  J.  SteYenson  were 
against  a  land-  appointed  assignees;  and  the  usual  bargain  and  sale  of  the  bankrupt's 
costs  -  bis  de-  ^t^^e  was  made  to  them  by  the  Commissioners.  In  1829>  Robert  Fyan  filed 
f^°^^^^°^  ^^A  ^  ^'^^  '^^  Chancery  against  the  defendants  and  John  Pepper,  impeaching 
his  coninct  in  their  title  to  the  premises  sold  under  Fyan's  bankruptcy ;  and  praying, 
mationV  ena'  *°^<>"g*^  Other  things,  that  a  receiver  might  be  appointed  to  receive  the  rents 
ble  the  tenant  of  said  premises.  In  April  1832,  a  receiver  was  appointed  in  that  cause, 
eqaftable^'ud  Thomas  Newenham,  the  lessee,  by  his  last  will,  dated  the  26th  of 
oppressive.  October  1 829>  devised  the  premises  contained  in  the  lease  of  1805  to  the 

Srm^:tbat  .«.        ,                              ^  ,  . 

if  there  be  two  pUintifira,  who   were  two   of  his   younger  children,    and   then   minors. 

fereSprenkJ^  H«  ^^^^  ®»  ^'^  ^'**  ^^  ^^«^  ^®^3.     During  his  lifetime,  he  suffered 

from  the  same 

landlord  to  the  same  tenant,  and  the  landlord  evict  the  tenant  from  both  for  non-payment 

of  rent,  the  tenant  may  redeem  the  one,  and  not  the  other. 
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the  rent  to  run  into  arrear ;  and  in  Easter  Term,  4  9F.  4>  an  ejectment         1841. 
for  non-payment  of  rent  was  brought  in  the  Court  of  King's  Bench,  to    EpeitjfEach, 
recover  the  premises  demised  by  the  lease  of  1805 ;  in  which  action  the   newerham 
defendants,  the  assignees  of  J.  Pepper  and  W.  Locke,  were  the  lessors  of  ^* 

the  phiintiff.  This  ejectment  was  in  reality  brought  by  the  receiver  in  m^hoh. 
the  cause  of  Fyan  v.  Mahony  pursuant  to  an  order  of  the  Court  of 
Chancery,  and  a  report  of  the  Master  thereunder.  The  receiver,  as  of 
the  same  Term,  and  in  the  same  Court,  and  by  the  same  authority, 
brought  another  action  of  ejectment  for  non-payment  of  rent  (in  which 
the  defendants  were  abo  lessors  of  the  plaintiff),  to  recover  possession  of 
another  holding  near  Kilcock,  caUed  the  Three*  Acre- Field,  which  had 
been  held  by  Thomas  Newenham,  the  testator,  under  another  and  dis- 
tinct lease  to  him  thereof  made  by  R.  Fyan.  Defences  were  taken  to 
both  ejectments  in  the  name  of  the  minor  Thomas  Newenham,  one  of 
the  plaintiffs  in  this  suit.  In  both  actions,  notices  were  served  on  behalf 
of  the  defendant  therein,  that  upon  the  trial,  he  would  dispute  the  peti- 
tioning creditor's  debt,  the  trading,  and  the  act  of  bankruptcy  upoir  which 
the  commission  of  bankrupt  against  J.  Pepper  and  W.  Locke  had  issued. 
The  two  actions  went  down  to  be  tried  at  the  Spring  Assizes  of  the  year 
1835,  for  the  county  of  Kildare ;  and  upon  the  trial  of  the  ejectment  for 
the  New  Letts  (it  being  the  first  called  on),  the  plaintiff  proved  the 
several  proceedings  in  the  bankruptcy,  and  obtained  a  verdict ;  and  the 
jury  ascertained  the  amount  of  rent  due  up  to  the  day  of  the  demise  in 
that  ejectment  to  be  £27.  13s.  lOd.  The  will  of  Thomas  Newenham 
was  not  given  in  evidence  upon  the  trial ;  and  the  Counsel  for  the  defend- 
ant objected  that  his  heir-at-law  had  not  been  served  with  the  summons  in 
ejectment.  The  Chief  Justice,  before  whom  the  cause  was  tried,  over- 
ruled the  objection  ;  and  thereupon  the  defendant  tendered  a  bill  of  ex- 
ceptions. The  other  case  was  not  actually  tried ;  but  a  jury  were  impan- 
elled, who  returned  a  verdict  for  the  plaintiff,  and  ascertained  the  amount 
of  the  rent  to  be  £57.  5s.  9d.  In  that  action  also,  a  bill  of  exceptions 
similar  to  the  other  was  tendered.  The  two  bills  of  exceptions  were  set 
down  for  argument  by  the  lessors  of  the  plaintiff,  the  defendant  having 
neglected  to  do  so ;  and  upon  debate,  the  exceptions  were  overruled,  and 
judgment  given  for  the  plaintiff  in  each  action. 

On  the  2nd  of  March  1836,  possession  both  of  the  New  Letts  and  of  the 
Three- Acre-Field  was  delivered  by  the  Sheriff  of  the  couty  of  Kildare  to 
the  lessors  of  the  plaintiff,  pursuant  to  two  several  writs  of  habere  founded 
upon  the  judgments  in  ejectment.  After  the  verdict,  and  before  exe- 
cution executed,  the  receiver  originally  appointed  in  Fyan  v.  Mahon  was 
removed,  and  £.  Luscombe  was  appointed  in  his  place.  J.  S.  Molloy, 
who  was  the  attorney  of  the  assignees  of  the  bankrupt  in  this  suit,  was 
also  their  attorney  in  the  action  of  ejectment,  and  likewise  the  solicitor  for 
E.  Luscombe,  and  the  former  receiver  in  Fyan  v.  Mahon  :  and  it  appeared 
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that  in  June  1836»  applications  were  made  to  him  by  the  attorney  for  the 
defendant  in  the  ejectment  suit,  to  furnish  his  costs  in  the  action  broughl 
for  the  recovery  of  the  New  Letts ;  which  he  decUned  to  do :  in  come- 
quence  whereof  a  notice  of  motion,  dated  the  21st  of  June  1836|  was 
served  upon  MoUoy  as  the  attorney  for  the  plaintiff  in  the  ejectment, 
that  Counsel  on  behidf  of  the  defendant  would  apply  in  Chamber  to 
compel  the  plaintiff's  attorney  to  furnish  his  costs  in  the  cause,  and  to 
proceed  to  tax  the  same ;  in  order  to  enable  the  defendant  to  redeem  the 
premises  called  the  New  Letts,  by  paying  off  the  arrears  of  rent  doe 
thereon  and  such  costs,  which  the  defendant  thereby  undertook  to  pay. 
This  application  was  opposed  by  Counsel  on  behalf  of  the  lessors  of  the 
plaintiff:  no  rule  was  made  on  the  motion ;  on  the  ground,  as  it  was  alleged 
at  the  Bar,  that  the  undertaking  to  pay  the  costs  was  made  by  a  minor, 
and  not  binding. 

On  the  27th  of  August  1836,  P.  Hallighan,  as  the  next  ficiend  of  the 
minors,  caused  a  notice  of  that  date,  entitled  in  the  ejectment  cause,  to  be 
served  on  the  assignees  of  the  bankrupt,  on  Luscombe  the  receiver,  and 
on  MoUoy,  requiring  them  to  furnish  or  state  the  amount  claimed  by 
them  in  that  cause  on  foot  of  the  rent  of  the  New  Letts,  and  costs ;  oo 
which  he  personally  undertook,  as  their  next  friend,  forthwith  to  pay  the 
same  in  order  to  redeem  the  premises,  and  to  go  before  the  proper  Officer, 
if  necessary,  to  ascertain  the  exact  amount  thereof:  and  informing  them, 
that  if  they  refused  that  offer,  and  that  it  became  necessary  to  file  a  bill 
to  redeem  the  premises,  that  notice  would  be  made  use  of  to  chaige  them 
with  the  costs  thereof.     No  answer  having  been  given  to  that  notice, 
the  sum  of  £150  was,  on  the  29th  of  August  1836,  tendered  to  the  defend- 
ant, N.  Mahon,  one  of  the  assignees  of  the  bankrupts,  as  and  for  the  rent 
and  costs  of  the  ejectment  for  the  New  Letts :  which  tender  was  refused. 
E.  Luscombe,  the  receiver,  was  at  that  time  in  England ;  and  as  a  tender 
could  not  be  made  to  him,  Hallighan,  as  the  next  fiiend  of  the  minors,  caused 
a  notice  entitled  in  the  ejectment  cause,  and  dated  the  30th  of  August 
1836,  to  be  served  on  the  assignees  and  on  Molloy  their  attorney,  informing 
them  that  he  was  still  ready  on  behalf  of  the  minors  to  pay  any  sum  claimed 
for  rent  and  costs  in  the  action  of  ejectment  for  the  recovery  of  the  New 
Letts ;  and  that  as  the  receiver  appointed  over  the  lands  was  not  then  in 
Ireland,  he  would  at  the  hour  of  twelve  o'clock  on  the  following  day,  attend 
at  the  office  of  J.  S.  Molloy,  attorney  on  record  for  the  lessors  of  the 
plaintiff,  and  would  then  and  there  pay  such  rent  and  costs ;  and  that 
this  notice  would  be  made  use  of  to  charge  the  parties  with  the  costs  of 
any  proceedings  requidte  for  the  redemption  of  the  premises.     After  the 
service  of  that  notice,  a  notice  dated  the  30th  of  August  1836,  was 
served  by  Molloy  as  solicitor  for  Luscombe,  and  on  behalf  of  the  defend- 
ants, on  Hallighan,  apprising  him,  in  reply  to  his  notice  of  the  27th  of 
Augustf  that  inasmuch  as  the  ejectments  were  brought  by  the  receiver 
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QDder  the  order  of  tbe  Court  of  Chancery^  without  any  interference  or 
direction  of  the  defendants,  they,  the  defendants,  had  no  other  interest 
therein  than  as  assignees  of  the  bankrupt ;  and  that  as  such  lessors  of  the 
pUinti^  they  did  not  consider  themselves  warranted,  pending  the  re- 
ceivership, to  intermeddle  with  the  rents  or  proceedings  without  the  order 
of  the  Court  first  obtained  for  that  purpose.  It  did  not  appear  when, 
predsely,  this  notice  was  served  upon  Hallighan. 

Od  the  3 1  St  of  August,  a  person  on  behalf  of  the  minors  attended  at 
the  hour  of  twelve  o'clock  at  the  office  of  J.  S.  MoUoy  with  the  sum  of 
£150,  in  order  to  pay  or  tender  it  for  the  rent  and  costs :  Molloy,  however, 
was  not  then  at  his  office,  nor  did  any  person  attend  there  to  accept  of  the 
nme ;  and  the  person  who  was  sent  with  the  money  tendered  it  to  his 
derk,  who  refused  to  accept  of  it.  It  however  happened  that  about  the 
hour  of  one  o'clock  the  same  day,  the  person  who  was  so  sent  with  the 
money  accidentally  met  Molloy  in  the  street,  and  then  tendered  him  the 
ram  of  £150;  which  the  latter  refused  to  accept,  saying  that  it  was  less 
than  the  amount  of  the  rent  and  costs,  and  that  if  it  were  for  no  other 
reason  he  would  not  receive  sjud  tender  because  it  was  not  all  in  gold. 
On  the  1st  of  September  1836,  the  plaintiffs,  by  J.  Hallighan,  their 
neit  friend,  filed  the  present  bill  for  a  redemption  of  the  premises  com- 
prised in  the  lease  of  1805,  and  on  the  next  day  lodged  the  sum  of  £150 
ID  Court  for  the  rent  and  the  costs  of  the  ejectment. 

On  the  1st  of  September  Molloy  furnbhed  Hallighan  with  an  account 
of  tbe  rent  and  costs  due  for  each  of  the  premises  evicted  for  non-payment 
of  rent,  so  far  as  the  same  could  then  be  ascertained ;  part  of  the  costs 
being  then  untaxed.  In  that  account  it  was  stated  that  the  sum  due  for 
rent  out  of  the  New  Letts,  as  ascertained  by  the  verdict,  was  £27. 1 3s.  lOd. ; 
that  the  sum  due  for  rent  from  the  time  to  which  the  jury  had  calculated 
it,  to  the  execution  of  the  haberey  was  £13.  16s.  lid. ;  and  that  the  sum 
doe  to  the  former  receiver  for  the  costs  of  the  ejectment  was  £104. 7s.  7d. ; 
and  the  sum  due  to  the  present  receiver  for  his  costs,  and  then  untaxed, 
was  £43.  8s.  7d.  In  the  same  account  it  was  stated,  that  the  sum  due 
for  rent  and  costs  out  of  the  premises  in  the  other  ejectment,  was  £155. 
I  St.  lOd.  And  at  the  foot  of  the  account  was  a  notice  from  Molloy, 
apprising  Hallighan  that  the  same  was  furnished  to  him  without  admitting 
00  the  part  of  the  receiver,  who  was  then  absent  from  Ireland,  the  right 
of  the  plaintiff  to  redeem  the  premises  ;  and  also  apprising  him  that  the 
receiver  could  not  interfere  further  without  an  order  of  the  Court  of 
Chancery.  Thb  notice  was  received  by  Halligan  before  the  money  was 
lodged  in  Court,  but  not  until  after  the  bill  in  this  cause  was  filed. 

By  their  answer  the  defendants  said^  that  for  the  reasons  therein  men- 
tioned, viz.,  the  objection  made  on  behalf  of  Thomas  Newenham,  the 
miaor,  that  the  heir  of  the  lessee  had  not  been  served  with  the  summons 
iQ  the  ejectment,  they  did  not  believe  that  Thomas  Newenham  the  lessee^ 
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1841.         ^^  &"T  ^>"^®  ^^^ff  or  at  all,  made,  executed  or  published  bis  last  will  and 
Equity  Exch.     testament,  of  the  effect  and  import  in  the  bill  mentioned ;  and  iosbted 
NEWENHAM    that  the  plaintiffs  were  not  entitled  to  redeem  the  premises,  inasmuch  as 
V*  they  had  not  any  estate  or  interest  therein  :  and  also  inasmuch  as  they 

MA  HON.  |j^^  QQi  lodged  a  sum  sufficient  to  pay  the  amount  of  the  rent  and  costs 
properly  due  and  payable  by  them :  and,  therefore,  that  their  bill  should 
be  dismissed  with  costs :  and  further,  that  supposing,  but  not  admitting, 
that  they  should  now  be  permitted  to  redeem  the  said  premises,  soch 
permission  should  not  be  granted  except  on  the  terms  of  paying  all  rent 
and  costs  due  on  foot  of  the  premises  called  the  Three* Acre- Field;  the 
defences  to  both  which  ejectments,  the  defendants  submitted  were  con- 
ducted in  a  vexatious  and  litigious  manner. 

Upon  reading  the  will  of  Thomas  Nowenham,  it  appeared  that  the 
plaintiffs  were  not  entitled  to  the  Three- Acre-Field,  or  to  any  interest 
therein. 

The  costs  had  not  been  taxed,  otherwise  than  tx  parUf  when  this  suit 
was  first  brought  to  a  hearing.  The  Court,  therefore,  ordered  them  to 
be  taxed  between  party  and  party,  the  cause  to  stand  in  the  list  in  the 
mean  time.  After  much  litigation,  they  were  taxed  to  the  sum  of 
£120.  Os.  lOd,  which,  together  with  the  sum  of  £27.  138.  lOd.,  the 
amount  of  the  rent  as  ascertained  by  the  jury,  amounted  in  the  whole  to 
the  sum  of  £147.   14s.  8d. 


Mr.  SmiOh^  Q.  C,  for  the  p]aintiff«*-.The  will  of  Thomas  Neweoham 
having  been  proved,  and  the  sum  of  money  lodged  in  Court  hsTii^  been 
ascertained  to  be  more  than  suflkieat  to  cover  the  amount  of  the  rent 
and  costs  of  the  ejectment^  the  only  remaining  questions  are,  whe- 
ther the  plaintifis  can  redeem  the  premises  demised  by  the  one  lesse, 
without  redeeming  those  demised  by  the  other ;  and  the  eosis  of  the 
suit.  Swanton  v.  Bigg9{a)  was  a  much  stronger  case  than  the  pre- 
sent. There  the  tenant  committed  various  breaches  of  covenaat, — bad  cut 
down  timber,  and  permitted  the  buildings  on  the  demised  premises  to 
become  dilapidated.  Nevertheless,  the  Court  held  that  they  could  not 
connect  the  right  of  the  tenant  under  the  statute  to  redeem  the  premises, 
which  had  been  evicted  for  non-payment  of  rent,  with  any  extrinsic 
matter  of  waste  or  breach  of  covenant,  so  as  to  make  the  tenant  pay  com- 
pensation for  them  as  a  condition  connected  with  tbe  relief  to  be  granted 
to  him.  The  principle  of  that  case  is  supported  by  tbe  decision  of  the 
House  of  Lords  in  Trant  v.  Dtoyer  (&),  where  it  was  held  that  it  was  not 
a  defence  to  a  bill  for  a  renewal  of  a  lease  for  lives  renewable  for  ever, 
that  a  tenant  had  cut  bog,  part  of  the  demised  premkes,  contrary  to  his 
covenant ;  and  had  also  encroached  upon  other  lands  of  the  landlord. 
The  plaiatiffs  are  also  entitled  to  the  costs  of  this  suit.     They  have  been 


(a)  Beat.  1/0. 


{h)  2Bligb,  N.  S.  11. 
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compelled  to  ingtitute   it  by  reason  of  the  oppreisive  conduct  of  the  1841. 

defendants,  who  refused  to  furnish  their  costs  in  order  to  hare  them  Equity  Exch. 

taxed;  and  would  not  accept  of  the  full  amount  due  to  them  for  rent  and  hewenbam 

costs,  although  tendered  to  them.     It  would  be  a  monstrous  position  to  v- 
establish,  that  no  matter  how  unjust  or  oppressive  the  conduct  of  the 
landlord  might  be,  he  shall  not  pay  costs  in  redemption  suits. 


MAHOH. 


Mr.  Bennett^  Q.  C,    and  Mr.  RadcUffh^  for  the   defendants^— The 
ejectment  statutes  do  not  give  any  new  right  or  equity  to  the  tenant  to 
redeem ;  on  the  contrary,  they  cut  down  the  equity  which  the  tenant 
formerly  possessed,  vis.,  that  of  redeeming  the  premises  after  an  inde- 
finite lapse  of  time.     The  language  of  the  11  Anne,  c.  2,  is,  that  if  the 
tenant  permit  judgment  to  be  recovered  and  execution,  without  doing 
certain  acts  specified  in  the  statute,  he  shall  be  barred  and  foreclosed  of 
all  relief  or  remedy  at  law  or  in  equity ; — ^not  that  upon  doing  those  acts 
he  shall  be  entitled  to  relief.     The  title  of  the  tenant  to  relief  is  equi- 
table, not  legal ;  he  has  no  right  to  a  redemption  upon  the  mere  compli- 
ance with  the  requisites  of  the  1 1  Anne^  c.  8,  if  the  case  be  such,  that 
before  the  passing  of  that  statute,  a  Court  of  Equity  would  not  have 
given  him  relief;  for  the  statute  is  not  imperative,  and  the  Court  does 
not  act  ministerially  but  judicially  in  the  matter ;  Berney  v.  Moore  (a)  ; 
Kenmare  v.  Supple  (h).    This  is  further  proved  by  the  circumstance^  that 
the  tenant  is  bound  to  pay  the  costs  of  the  redemption  suit,  though  he  suc- 
ceed in  it ;  which  could  not  be  the  case  if  he  were  entitled  to  a  decree  for  a 
redemption  as  a  matter  of  right  and  not  of  favour.  Biddvlph  v.  St.  John  (c) ; 
Bodkin  V.  Vetey  (d) ;  WUde  v.  Manig  (e) ;  Butler  v.  Bourke  (f).     The 
conduct  of  the  plaintiffs  in  this  case  has  been  so  vexatious  and  inequitable, 
that  they  have  disentitled  themselves  to  any  relief.     They  have  put  their 
landlord  to  great  expense  by  contesting  the  bankruptcy  of  Pepper  and 
Locke,— >a  fact  which  was  well  known  and  had  been  proved  in  several 
previous  trials.     They  concealed  the  true  nature  of  their  title  upon  the 
trial  of  the  ejectment,  and  set  up  a  pretended  title  in  their  elder  brother. 
They  took  exceptions  to  the  Judge's  charge  upon  technical  and  unfounded 
objections :— «they  pursued  this  course  in  both  actions  ;  and  having  thus 
put  their  landlord  to  great  expense,  they  now  seek  to  redeem  the  pre- 
mises demised  by  the  first  lease  only,  without  paying  the  rent  of  the  pre- 
mises demised  by  the  second  lease,  or  the  costs  of  the  second  ejectment. 
In  addition,  they  attempted,  upon  the  taxation  of  the  costs  in  the  action 
of  ejectment  for  the  New  Lotts,  so  to  divide  the  costs  incurred  by  the 
lessors  of  the  plaintiff  in  the  two  actions,  as  that  the  principal  portion  of 


(a)  2  Ridg.  P.  C.  310. 
{c)  2  Seh.  &  L.  521,  536. 
(e)  2  Mol.  413. 


{b)  Vera.  &  8.  1. 

{dy  I  Jo.  139,  152. 

(f,  l^Dru.  &  W.  380,  392. 
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them  should  appear  to  have  been  incurred  in  the  other  action,  whidi  wu 
most  fraudulent :  and  finally,  they  have  filed  an  useless  and  expensive  bill 
for  a  redemption  in  this  Court ;  for  they  might  have  had  all  the  relief  tbey 
are  entitled  to  by  procuring  a  reference  to  the  Master  in  the  Chancery 
cause,  to  ascertain  the  rent  and  costs  payable  by  them,  and  paying  the 
same. 

But  if  the  Court  should  be  of  opinion  that  these  circumstances  are  not 
sufficient  wholly  to  disentitle  the  plaintiffs  from  the  relief  they  seek,  at 
least  they  are  such,  that  the  Court  will  refuse  to  permit  them  to  redeem 
the  one  set  of  premises  without  paying  the  rent  and  the  costs  of  tbe 
ejectment  for  the  recovery  of  the  other.     In  the  cases  cited  for  tbe 
plaintiff,  the  landlord  was  only  entitled  to  damages  for  the  acts  com- 
plained of ;  therefore,  the  Court  left  him  to  his  action :  but  there  is  no 
case  where  it  has  been  held,  that  a  tenant  who  has  been  ejected  from  two 
holdings  under  the  same  landlord,  may  redeem  the  one  and  not  the  other. 
On  the  contrary,  the  principles  upon  which  Courts  of  Equity  act  in  rela- 
tion to  mortgages,  leads  to  an  opposite  conclusion.     If- a  man  make  two 
separate  mortgages  of  two  distinct  denominations  of  land»  to  secure  two 
separate  debts  to  the  same  qportgagee,  he  will  not  be  permitted  to  redeem 
the  one,  without  also  redeeming  the  other:  Ra^son  v.  Sacheverel(a)i 
Shutdeworih  v.  Laycock  {h)  ;  Ex  parte  Carter  (c)  ;  Ireson  v.  Dean  (d) ; 
Willie  V.  Lugg  (e) ;  Margrave  v.  Le  Hooke  (f)  ;  Janes  v.  Smith  (g) ; 
Pope  V.  Onslow  (h) :  and  this  doctrine  has  been  enforced  against  a  pur- 
chaser as  well  as  against  the  heir  of  the  mortgagor ;  Ireson  ▼.  Dean. 

Then  as  to  the  costs  of  the  suit :  the  general  rule  is,  that  the  defend- 
ant is  entitled  to  them,  even  although  the  plaintiff  obtain  a  decree  for  a 
redemption :  and  the  special  circumstances  of  this  case  would  of  them- 
selves warrant  the  Court  in  refusing  relief  except  on  the  terms  of  paying 
all  the  costs  incurred.  The  plaintiffs  were  informed  that  the  lessors  of 
the  pluntiff  were  merely  assignees  of  a  bankrupt ;  that  a  receiver  had 
been  appointed  over  the  premises;  that  both  the  plaintiffii  and  the 
receiver  were  acting  under  the  directions  of  the  Court  of  Chancery,  and 
could  not  interfere  except  under  an  order  of  the  Court ;  yet  they 
refused  to  procure  an  order  authorising  them  to  receive  the  amount  of  the 
rent  and  costs.  Tender  is  not  sufficient,  within  the  statute,  to  preserve 
the  premises  from  eviction,  and  there  is  no  case  where  the  landlord  has 
been  visited  with  costs  because  he  declined  to  accept  a  tender.  JKenmare 
V.  Supple  (f ). 


(a)  1  Vem.  41, 
(c)  Amb.  7SS. 
(e)  3  Eden,  80. 
ig)  9  Tea.  jun.  376. 


(6)  I  Vera.  845. 
(d)  3  Cox,  426. 
(P  2  Vera.  307. 
(A)  2  Vera.  386. 
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Mr.  /•  Plunket  in  reply. — In  Swanton  y.  Biggs  (a),  and  Wcidman  t. 
Cakrafi  ((),  it  is  laid  down  that  the  tenant,  upon  performing  the  acta  re- 
quired by  the  statute,  is  entitled  to  a  redemption  as  of  right ; — ^that 
although  the  statute  does  not  confer  a  right  to  redeem,  it  supposes  the 
previous  right  of  the  tenant  to  relief.  The  Courts  will  struggle  against 
t forfeiture;  and  if  compensation  can  be  made,  they  will  give  relief; 
Dam  V.  West  (c)  ;  Sanders  v.  Pope  (d).  As  to  the  defence  set  up,  that 
the  plaintiffs  must  redeem  both  the  premises  or  neither,  the  foundation  of  it 
£u]s;  for  the  plaintiffs  are  not  entitled  to  the  premises  demised  by  the 
second  lease :  and  the  rule  as  to  mortgages  only  applies  to  cases  where 
the  same  person  is  entitled  to  the  equity  of  redemption  of  both  estates ; 
Jones  ?.  Smith  (e).  As  to  any  alleged  misconduct  of  the  plaintiffs  in  the 
nuDner  in  which  they  conducted  the  defence  in  the  action  of  ejectment, 
it  ctDDot  afford  a  ground  for  refusing  them  relief  in  this  suit,  for  the 
Uodlord  has  received  full  satisfaction  for  it  in  the  costs  which  the  defend- 
lots  in  that  action  have  been  adjudged  to  pay.  And  aa  to  costs  of  thb 
suit,  there  is  do  general  rule,  such  as  has  .  been  contended  for,  that  in 
redemption  suits  the  landlord  is  entitled  to  his  costs,  no  matter  how 
aorighteous  his  defence  may  have  been.  In  M*Innerheney  v.  Galway  (f)^ 
it  appears  upon  searching  the  Registrar's  book,  that  the  Court  pronounced 
a  decree  for  a  redemption,  without  costs  on  either  side.  The  cases  cited 
bj  the  defendant,  upon  this  point,  do  not  establish  the  general  rule  con- 
tended for.  In  Biddidph  v.  St.  John  the  plaintiff  asked  a  favour ;  for 
his  mortgage  had  not  been  registered :  in  Beasley  v.  B^Arcy  the  bill  was 
Do(  filed  under  the  statute  ;  neither  was  it  in  Butler  v.  Bourke,  which 
case  was  decided  upon  a  constructive  waiver  of  the  forfeiture.  The  case  of 
John  V.  Armstrong  (^),  and  Hall  v.  Smith  in  this  Court  are  authorities 
to  give  a  decree  against  the  defendants  with  costs :  and  as  a  general  rule, 
costs  ought  to  follow  the  event  of  the  suit ;  MiUington  v.  Fox  (h) : 
Burgh  V.  Kenny  (t). 


1841. 
EquUy  Exeh. 

NEWENHAM 

V. 

MAHON. 


Bbadt,  C.  B. — [After  stating  the  facts  of  the  case.] — The  first  question 
iSf  are  the  plaintiffs  entitled  to  be  relieved  in  this  suit  ?  The  bill  has  been 
filed  in  due  time  ;  a  sum  of  £150,  which  is  more  than  sufficient  to  discharge 
the  rent  and  costs  of  the  ejectment,  has  been  lodged  in  Court  on  the  filing  of 
the  bill ;  and  the  plaintiffs  are  legally  entitled  to  the  interest  under  the 
lease  which  has  been  evicted.  It  would,  therefore,  at  first  sight  appear 
thai  this  is  an  ordinary  case  in  which  the  plaintiffs  are  clearly  entitled  to 
a  decree  for  a  redemption  of  the  premises.      But  the  defendants  oppose 


(a)  1  Beat.  170. 

(e)  12  Yes.  475. 

(«)3  Ve8.jiin.473. 

ig)  LI.  &  G.  temp.  Plunket,  393. 

(0  1  Ir.  Eq.  B.  364. 


(b)  10  Ve«.  67,  70. 
(d)  13  Ves.  383. 
(Pl  Jo.  &  C.  347. 
(A)  3  M.   &  C.  363. 
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IS4L         the  daim  of  the  plaintiffs  upon  these  grounds : — that  the  phuntiflb  hare 
Kifuiiy  EjBcfu  sijongly  and  vehemently  resisted  the  several  ejectment  proceediogi;— 
:«i£wis^«aAM    that  they  set  up  a  defence  at  the  trial  which  involved  the  lessors  of  the 
V*  plaintiff  in  considerable  expense;  for  they  took  a  bill  of  exceptions  to 

the  Judge's  charge  upon  a  point  which  was  afterwards  overruled  by  the 
Court,  but  which  imposed  on  ihe  lessors  of  the  plaintiff  the  necessity  of 
incurring  further  costs ; — and  that  they  ought  not  now  be  permitted  to 
redeem  those  premises,  unless  they  also  redeemed  other  premises,  evicted 
at  the  same  time  by  a  separate  ejectment  brought  by  the  same  lencos 
of  the  plaintiff;  and  with  regard  to  which  it  appeared  that  they  were 
held  under  a  different  lease,  and  that  at  the  trial  of  the  ejectment  to  efict 
them,  the  same  defence  was  relied  on,  the  same  points  made,  and  a  bill  of 
exceptions  taken  on  the  same  ground  of  objection  as  in  the  principal  case. 
It  is  now  contended,  in  analogy  to  the  case  of  a  mortgagor  making  two 
several  mortgages  of  distinct  lands  for  distinct  debts  to  the  same  mortgagee, 
one  of  them  being  more  valuable  than  the  money  due  thereon,  and 
the  other  not,  in  which  case  the  mortgagor  shall  not  be  permitted  to 
redeem  the  one  without  the  other,*  that  so  in  this  case  the  plaintifia  ought 
not  to  be  permitted  to  redeem  the  more  valuable  lease  from  erictioo, 
except  upon  the  terms  of  redeeming  the  other  also.     But  no  aothority 
has  been  cited  to  shew  that  that  analogy  has  been  applied  to  the  case 
of  two  leases  evicted  by  the  same  landlord  for  non*payment  of  rent ;  and 
upon  principle,  I  do  not  see  upon  what  ground  this  proposition  can  be 
rested, — that  the  owner  of  two  leases,  both  evicted  for  non-payment  of  rent, 
cannot  save  the  forfeiture  of  the  one  interest  without  at  the  same  time 
redeeming  the  other.     The  proposition  with  respect  to  mortgages  has 
been  established  after  some  opposition  ;  and,  in  my  opinion,  it  would  re- 
quire strong  authority  to  justify  the  Court  in  carrying  the  doctrine  to  the 
length  contended  for.  If,  therefore,  the  question  had  arisen  in  the  present 
case,  I  would  be  inclined  to  hold  that  the  objection  to  the  relief  sought 
could  not  be  sustained  :  but  the  facts  of  this  case  do  not  raise  that  point ; 
for  it  appears  that  the  plaintiffs  in  this  suit  have  not  any  title  to  the  lands 
demised  by  the  other  lease.     Their  title  is  under  the  will  of  Thomas 
Newenham,  by  which  the  interest  derived  under  the  lease  of  the  New 
Letts  only  is  devised  to  them.      It  is,  therefore,  impossible  to  apply  the 
doctrine  respecting  the  redemption  of  one  of  two  mortgages  to  the  case 
before  the  Court ;  for  we  cannot  hold  that  a  party  entitled  to  redeem 
premises  demised  by  one  lease,  should  abo  be  obliged  to  redeem  other 
property  demised  by  a  separate  and  distinct  lease,  and  to  which  he  has 
no  title.f     It,  therefore,  appears  to  me,  that  there  is  no  ground  upon 
which  the  defence,  which  has  been  set  up  in  this  ease,  can  be  sustained ; 

*  See  1  Pow.  on  Mortgages,  338,  339. 
t  See  Jones  y,  Smthy  3  Vea.  jan.  376. 
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a.nd  that  as  the  rent  and  costs  have  heen  lodged  in  Court  and  the  bill 
filed  in  due  time,  the  plaintiffs  are  entitled  to  a  decree  for  the  redemption 
of  the  premises. 

The  other  question  which  the  Court  has  to  dispose  of^  regards  the  costs 
of  the  suit.     The  habere  was  executed  on  the  2nd  of  March  1836,  and 
it  now  appears,  unquestionably,  that  between  the  execution  of  the  habere 
and  the  filing  of  the  bill,  repeated  applications  were  made  on  behalf  of 
the  plaintiffs  to  the  attorney  of  the  lessors  of  the  plaintiff  in  the  ejectment, 
to  be  informed  what  was  the  amount  of  the  costs  claimed  by  him ;  and  it 
is  admitted  that  not  only  were  those  applications  not  complied  with,  but 
on  the  contrary,  that  they  were  refused.  It  has  been  proved  in  this  cause, 
that  notice  of  a  motion  to  compel  the  lessors  of  the  plaintiffs  to  furnish 
those  costs  was  served  on  behalf  of  the  defendant  in  thai  action,  upon 
their  attorney  ;  and  that  that  motion,  when  it  came  on  to  be  moved,  was 
opposed  and  resisted  by  the  agent  for  the  lessors  of  the  plaintiff,  and  was 
refused  upon  grounds  of  a  technical  nature.     Again,  in  June  1836,  an 
application  was  made  to  the  attorney  of  the  lessors  of  the  plaintiff,  for  an 
account  of  the  sum  claimed  to  be  due  for  costs;  which  was  also  refused: 
and  on  the  29th  of  August  1836,  a  tender  of  the  sum  of  £150  was  made 
on  behalf  of  the  plaintiflb  in  this  suit  to  Mr.  Mahon,  one  of  the  lessors  of 
the  plaintiff ;  who,  it  was  alleged,  was  not  entitled  to  receive  it,  he  being 
merely  the  assignee  of  a  bankrupt,  and  there  being  a  receiver  of  the  Court 
of  Chancery  appointed  over  the  property.     He  declined  to  receive  the 
money  ;  and  on  the  30th  of  August  a  notice  was  served  upon  the  attorney 
of  aU  the  parties,  stating  that  at  twelve  o'clock  the  next  day,  a  person  on 
behalf  of  the  defendant  in  the  ejectment  would  attend  at  his  office  to  pay 
him  the  rent  and  costs.    That  person  accordingly  went  to  the  office  of  the 
attorney,  but   did  not  find  him   there ;   he,   however,   afterwards,   on 
the  same  day,  met  the  latter  accidentally  in  the  street,  and  then  made 
him  a  formal  tender  of  the  sum  of  £150  as  for  the  rent  and  costs ; 
which  the   attorney   refused  to   accept,  alleging  as  one  of  his  reasons 
for  so  doing,  that   the   tender   was   not   made   in   gold.     The   tender 
having  been   refused,   and   the  costs   not   having  been  furnished,  the 
present  bill   was  filed,  and   the  sum   of  £150   was  lodged  in  Court: 
and  it  now  appears  on  taxation  of  the  costs,  upon  the  principles  con- 
tended for  by  the  defendants,  that  they  have  been  certified  at  a  sum 
which,  together  with  the  sum  ascertained  to  be  due  for  rent,  amounts  to 
£147.  14s.  Sd.only.      Under  these  circumstances,  and  there  being  strong 
grounds  to  infer  that  there  was  a  studied  evasion  by  the  lessors  of  the 
plaintiff  of  the  just  demands  of  the  defendant,  in  order  to  prevent  him 
from  redeeming  the  premises,  the  Court  is  called  upon  by  the  landlord, 
who  has  also  failed  in  his  defence,  to  give  him  his  costs  of  this  suit.     It 
would  indeed  hold  out  a  strong  temptation  to  litigation  if  the  principle 
were  once  adopted,  that  a  landlord,  no  matter  how  unjust  and  inequitable 
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his  conduct  may  have  been,  is  in  all  events  entitled  to  his  costs  of  t  re« 
demption  suit.  In  this  case  we  are  dearly  of  opinion  that  he  is  not 
entitled  to  those  costs. 

Then  conies  the  question,  are  the  plaintiffs  entitled  to  the  costs  of  the 
suit  or  against  the  defendants  ?  With  regard  to  that,  it  has  been  urged 
that  the  defendants  are  merely  the  assignees  in  bankruptcy  of  property 
which  b  in  the  hands  of  the  Court  of  Chancery  by  its  receiver ; — that 
the  Court  had  full  right  to  interfere  in  the  case ;  and  that  the  defendant 
could  not  act  without  the  direction  of  the  Court.     But  we  cannot  deal 
with  this  case  otherwise  than  as  an  ordinary  case  of  landlord  and  tenant ; 
and  we  must  hold  the  landlord  responsible  for  the  acts  of  those  who  re- 
present  him.     It,  however,  appears  that  in  the  ejectment  proceedings,  no 
trace  of  the  real  title  of  the  plaintiffs  in  this  suit  was  afforded  to  the  lessors 
of  the  plaintiff;  on  the  contrary,  the  objection  made  at  the  trial  of  the 
ejectment  was,  that  the  heir-at-law  of  the  lessee  and  not  the  defendants  in 
the  action,  was  entitled  to  the  property  :  nor  is  there  any  evidence  to  shew 
that  prior  to  the  filing  of  the  bill,  the  real  title  of  the  plaintiffs  in  this  suit 
was  put  forward.  There  may,  therefore,  have  been  some  doubt  in  the  mind 
of  the  defendants,  whether  the  plainti£&  were  the  persons  entitled  to 
redeem  the  prembes ;  and  although  we  cannot  approve  of  the  conduct  of 
the  persons  concerned  for  the  landlord,  yet,  it  appearing  that  there  was 
that  doubt  as  to  the  title  of  the  plaintiffs,  I  am  of  opinion  that  the  plain- 
tiffs are  not  entitled  to  the  costs  of  filing  the  bill. 

The  bill  having  been  put  on  the  file,  the  next  thing  to  be  considered 
is,  why  has  the  cause  been  brought  to  a  hearing  ?     As  far  as  I  can  disco- 
ver, it  is  because  the  defendants  have  contested  the  title  of  the  plaintiffs 
to  redeem ;  and  further,  have  insisted  that  they  should  redeem  both  the 
premises,  or  neither.     In  both  these  objections  they  have  fiuled.    The 
will  of  the  lessee  has  been  proved :  and  so  far  from  there  being  an  obliga- 
tion on  the  plaintiffs  to  redeem  both  prembes,  the  contrary  distinctly 
appears.     Under  these  circumstances,  I  am  of  opinion  that  the  costs  of 
the  cause,  from  the  filing  of  the  bill,  when  the  rights  of  the  plaintiffs 
were  fully  disclosed,  and  the  order  to  lodge  the  money,  ought  to  be 
paid  by  the  landlords.     It  is  said  that  there  is  no  precedent  for  giving  the 
costs  of  a  redemption  suit  against  the  landlord.     Even  if  that  were  so,  I 
do  not  think  that  I  go  too  far  in  saying,  that  they  ought  to  be  given  in 
this  case.     There  are  two  classes  of  cases,  analogous  to  the  present,  in 
which  the  defendant,  from  whom  property  is  sought  to  be  recovered,  is, 
as  a  general  rule,  entitled  to  his  costs,  although  the  plaintiff  succeed,  viz., 
suits  by  mortgagors  against   mortgagees  for  a  redemption  ;  and  suits  br 
tenants  against  their  landlords  for  a  renewal  of  their  leases.    In  those 
cases,  the  Court  gives  to  the  defendant  the  benefit  of  the  legal  estate 
vested  in  him  ;  and,  as  a  general  rule,  grants  relief  to  the  plaintiff,  upon 
payment  of  the  defendant's  costs.     But  it  b  not  an  universal  rule  that  the 
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mortgagee  or  landlord  shall  in  such  cases  always  have  hb  costs;  on  the         1841. 
coDtnrjy  costs  haye,  in  many  instances,  been  given  against  a  mortgagee    ^f^f^JExeh, 
for  misconduct :  as  in  Harvey  v.  Tebbutt  (a) ;  England  v.  Cadrington  (h) ;    ne  weitham 
Dryien  t.  Frost  (c),  and  DetiUin  v.  Gale  (d).     In  that  last  case,  Lord  ^* 

EldoQ  referred  to  a  case  of  Shuttleworth  v.  Lowthery  in  which  a  mort- 
gagee was  made  to  pay  costs  on  the  ground  of  a  tender,  and  an  appro- 
priation of  the  money,  which  was  paid  into  the  bank  and  refused.  If, 
therefore,  the  case  of  a  tenant  seeking  to  relieve  himself  from  a  forfeiture 
is  to  be  argued  with  reference  to  the  case  of  a  mortgagee  filing  a  bill  to 
redeem,  I  see  no  distinction  between  them,  except  that  the  case  of  a 
tenant  is  entitled  to  more  favour ;  for  the  Court  endeavours  to  avoid  a 
forfeiture.  So  in  cases  of  renewals,  the  landlord  is  generally  entitled  to 
his  costs ;  but  the  rule  is  not  without  its  exceptions,  to  be  found  in  the 
books ;  as  in  HiU  v.  Magan  («),  in  which  Lord  Manners  held  that  where 
there  is  no  doubt  as  to  the  tenant's  right  of  renewal,  and  he  is  obliged  by 
the  refusal  of  hb  landlord  to  file  a  bill  for  that  purpose,  he  must  have 
his  costs.  So  also  in  HaU  v.  Smith  in  this  Court  the  costs  of  a  redemp- 
tion suit  were  given  against  the  landlord.  I  refer  to  that  case  merely  to 
shew  that  in  suits  like  the  present,  the  rule  that  the  landlord  shall  get  his 
costs  is  not  universal ;  and  if  any  excepted  cases  exist,  I  think  that  the 
present  is  one  of  them  ;  and  my  opinion  is,  that  the  plaintiff  is  entitled 
to  the  costs  of  the  suit  from  the  filing  of  the  bill  and  the  lodgment  of  the 
money  in  Court.  Much  has  been  said  upon  the  question,  whether  the  right 
of  a  tenant  to  redeem  is  an  absolute  right,  or  in  the  discretion  of  the  Court. 
It  b  not  necessary,  in  this  case,  to  decide  that  question.  It  b  true  that 
in  some  cases  it  has  been  said  that  the  tenant's  right  to*  redeem  is  as 
it  exbted  before  the  passing  of  thd  statute,  which  has  only  restricted  the 
time  for  redeeming ;  but  whether  the  right  be  imperative  upon  or  in  the 
discretion  of  the  Court,  it  has  now  become  a  matter  of  settled  principle 
to  give  to  a  party,  filing  his  bill  and  paying  the  rent  and  costs  into  Court 
within  the  time  appointed  by  the  statute,  a  redemption  almost  as  a  matter 
of  right :  and  it  cannot  be  said  to  be  a  matter  so  wholly  in  the  dbcretion 
of  the  Court,  as  has  been  contended  by  the  Counsel  for  the  defendant. 

FOSTEB,  B. 

There  b  now  no  question  in  thb  case  as  to  the  tenant's  right  to  redeem 
the  premises ;  the  only  matter  in  dispute  is,  whether  the  landlords  are  to 
pay  the  costs  of  the  suit.  It  is  certainly  very  unusual  to  make  such  a 
decree  in  a  redemption  suit ;  the  general  rule  being,  that  the  tenant  must 
pty  the  costs  of  the  suit  to  the  landlord;  and  that  a  mere  mistake  of 
the  landlord  as  to  hb  rights,  shall  not  disentitle  him  to  costs.     But  I 


(a)  1  Jao.  &  W.  197. 
(c)  3  M.  &  C.  670. 


(e)  2  MoU.  460. 


{h)  1  Eden,  169. 
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1841.  cannot  admit  that  that  rule  applies  to  a  case  where  the  landlord,  without 

EquitsfE^h.  uny  just  cause  or  pretence,  but  merely  for  the  purpose  df  working  a  for- 

NEWENHAH  feiture  of  his  tenant's  interest,  refuses  to  accept  of  the  rentaod  costs,  and 

V*  puts  his  tenant  to  the  expense  of  an  Equity  suit.     I  know  of  no  principle 

MAHON. 


of  equity, — of  no  decision, — which  would  lead  me  to  doubt  for  an  instant, 
the  propriety  of  making  the  landlord  pay  the  costs  of  the  suit  in  such  a 
case.     It  has  been  urged  that  in  this  case,  the  tenant,  as  well  as  the  land- 
lord, has  misconducted  himself.   If  he  did  80»  and  I  am  of  opinion  that  he 
did,  it  was  prior  to  the  eviction  ;  and  he  has  suffered  the  full  penalty  of 
his  misconduct  in  having  to  pay  the  costs  of  the  proceedings  at  law.  His 
conduct  in  the  action  was  antecedent  to  the  circumstances  upon  which 
this  suit  is  founded  ;  the  transactions  connected  with  it  were  ienninated 
by  the  judgment  at  law  ;  and  they  form  no  part  of  the  present  proceed- 
ings.    It  appears  to  me  that  what  the  landlord  in  reality  is  coDtending 
for  is,  that  he  be  permitted  to  visit  his  tenant  with  veageance  because  of 
the  antecedent  trouble  given  him  by  the  tenant :  but  the  Court  cannot 
lend  itself  to  such  an  object.     It  has  been  put  forward  as  an  instance  of 
alleged  misconduct  on  the  part  of  the  tenant  that  he  does  not  ask  to  re- 
deem both  the  premises  which  have  been  evicted.     The  answer  is,  that 
the  plaintiffs  have  no  title  to  redeem  the  second  set  of  premises,  even  if 
they  were  so  disposed,  for  they  are  not  interested  in  them :  but  even  if 
it  were  otherwise,  I  know  of  no  coercive  rule  of  equity  which  says  that 
the  tenant  shall  not,  if  he  thinks  proper,  abandon  one  of  the  premises 
evicted,  and  not  the  other.     It  is  not,  however,  necessary  to  decide  that 
question  in  the  present  case,  for  the  facts  do  not  raise  it.     Then  it  ap- 
pears that  a  sum  of  money  exceeding  the  amount  of  the  rent  and  costs, 
as  ascertained  upon  taxation,  has  been  lodged  in  Court :  that  it  was  ten- 
dered to  the  defendants  and  refused :  and  that  the  landlords  being  called 
on  to  furnish  their  costs  to  the  tenant,  in  order  that  he  might  be  enabled 
to   ascertain   the   sum   due,    refused   to   do   so ;    manifestly   with  the 
object   of  oppressing  the   tenant   and  preventing  a  redemption.     For 
the   reasons  assigned   by  the   Chief   Baron,    I  think  that  the   tenant 
ought  to  bear  the  costs  of  filing  the  bill ;  but  as  soon  as  he  disclosed 
his  title,  there  was  no  excuse  for  the  proceedings  of  the  landlord.    I 
am  therefore  of  opinion  that  if  we  have  any  discretion  upon  the  sub- 
ject, we  onght  to  decree  the  costs  of  the  suit  from  that  period,  to  he  paid 
by  the  landlord  as  a  matter  of  right  and  justice.     It  is  certainly  a  very 
unusual  thing  to  make  the  landlord  pay  the  costs  of  a  suit  for  a  redemp- 
tion ;  but  such  a  course  is  not  without  precedent ;  and  if  we  have  a  single 
precedent,  I  think  we  are  bound  in  this  case  to  follow  it.     I  therefore 
entirely  concur  in  the  judgment  of  the. Chief  Baron. 

Richards,  B. 

I  am  of  the  same  opinion. — Three  questions  have  been  raised  for  the 
conuderation  of  the  Court.     First,  are  the  plaintiffs  entitled  to  redeem 
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the  premises  ?  It  has  been  insisted  on  behalf  of  the  landlord,  that  although 
the  tenant  has  lodged  in  Court  upon  the  fiEngof  his  bill  within  six  months 
after  execution  executed,  a  sum  of  money  sufficient  to  cover  the  amount 
of  the  rent  of  the  premises  which  are  the  subject  matter  of  this  suit,  and 
costs,  yet  that  as  the  landlord,  contemporaneously  with  the  ejectment  for 
these  premises,  brought  a  second  ejectment  against  the  same  parties  to 
recover  other  premises  demised  to  the  same  lessee,  the  tenant  ought  not 
to  be  permitted  to  redeem  the  premises  in  the  one  lease  unless  he  also 
redeem  the  premises  in  the  other.       The  facts  of  the  case  afford  a 
oomplete  answer  to  that  argument ;  but  in  addition  I  feel  bound  to  say 
that  such  a  proposition  is  not  to  be  admitted  for  a  moment.     Even  sup- 
posing that  the  plaintiffs  were  entitled  to  both  premises,  there  is  no 
principle  that  I  am  aware  of,  which  would  authorise  a  Court  of  Equity 
to  say  that  the  tenant  shall  not  be  permitted  to  redeem  the  one  without 
the  other.     Another  ground  upon  which  it  has  been  contended  that  the 
plaintiffs  onght  to  be  refused  the  relief  they  ask  by  their  bill  is,  that  upon 
the  trial  of  the  ejectment,  the  Counsel  for  the  defendant  in  that  action 
made  an  objection  in  point  of  law,  and  tendered  a  bill  of  exceptions  to 
the  Judge's  charge  ;  and  that  the  objection  so  made  was  frivolous  and 
Texatious,  because  it  was  afterwards  overruled.     It  is  only  necessary  to 
state  that  proposition  to  see  that  it  cannot  be  sustained.     The  tenant  has 
suffered  the  penalty  for  making  an  unfounded  objection,  by  having  been 
adjudged  to  pay  the  costs  occasioned  by  it ; — the  landlord  is  entitled  to 
receive  those  costs,  and  nothing  more.     By  reason  of  these  grounds  of  de- 
fence, unfounded  in  equity  as  we  must  now  take  them  to  be,  the  tenant  has 
been  forced  not  only  to  file  his  bill  in  a  Court  of  Equity,  but  to  bring  the 
cause  to  an  hearing.  The  second  question  then  is,  whether  the  tenant  should, 
nnder  these  circumstances,  be  compelled  to  pay  the  costs  of  this  expensive 
litigation.     It  has  been  strongly  argued,  first,  that  the  Court  has  no  dis- 
cretion upon  this  subject,  but  is  bound  to  give  the  landlord  his  costs.     If 
that  be  so,  it  would  establish  this  proposition,  that  a  landlord,  once  he 
executes  the  haheref  may  make  whatever  defence  he  pleases  to  the  tenant's 
claim  for  a  redemption,  no  matter  how  unfounded  or  litigious  it  may  be, 
with  the  certainty  not  merely  of  not  being  obliged  himself  to  pay  costs 
to  his  tenant,  but  of  compelling  his  tenant  to  pay  him  costs.     If  that 
were  so,  the  statute  deludes  the  tenant,  in  telling  him  that  upon  lodging  his 
rent  and  costs  he  shall  have  a  redemption ; — ^but  of  what  nature  ?  upon 
paying  in  addition  the  costs  of  both  the  plaintiffs  and  the  defendants  in 
an  Equity  suit !     Such  could  not  have  been  the  intention  of  the  Legis- 
lature.    Then  it  is  said,  that  at  least,  if  the  landlord  is  not  to  be  paid  his 
costs,  he  is,  at  all  events,  and  as  a  matter  of  right,  not  bound  to  pay  them  : 
that  there  is  no  jurisdiction  in  a  Court  of  Equity  to  make  the  landlord 
pay  costs.      Upon  that  point  I   do  not  mean  to  express  any  opinion, 
with   reference  to  the  costs  of   filing  the    bill,   and  of   obtaining  the 
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1841.         order  to  lodge  the  rent  and  costs.     Possibly  the  act  of  Pariiament  msj 

SquMtyExeh.    g(j||,|(  Qf  this  construction,  that  where  the  tenant  suffers  the  habere  to  be 

NEWENHAM     executed,  it  is  obligatory  upon  him  to  file  a  bill  and  lodge  the  rent  and 

costs  in  order  to  save  his  interest.  In  this  case  I  think  that  the  tenant 
ought  not  to  have  the  costs  of  the  bill  or  of  the  order  to  lodge  the  monej; 
but  with  reference  to  the  subsequent  costs  in  the  cause,  I  cannot  under- 
stand upon  what  principle  a  landlord  is  privileged  to  force  the  cause  to  a 
final  hearing,  upon  such  a  defence  as  I  have  mentioned,  and  then  tell  the 
tenant  that  though  he  has  succeeded,  he  shall  nevertheless  be  at  the 
expense  of  doing  so.  If  the  Court  were  to  yield  to  such  a  doctrine,  it 
would  open  a  door  to  the  grossest  oppression ;  almost  as  gross  as  if  the 
tenant  were  in  every  case  bound  to  pay  the  landlord  his  costs.  The  third 
question  is,  whether  we  can  award  costs  to  the  plaintiffs.  Now  unless  the 
act  of  Parliament  has  excluded  the  jurisdiction  of  the  Court,  we  ought 
not  to  surrender  its*inherent  right  to  adjudicate  upon  the  question  of  the 
costs  of  the  suit.  It  is,  in  almost  every  case,  one  of  the  most  importaot 
and  most  anxious  questions  which  comes  before  it ;  and  the  Court  has 
always  exercised  a  jurisdiction  to  award  costs  according  to  the  justice 
or  injustice  of  the  case  and  the  defence.  [The  learned  Baron  then 
stated  the  several  notices  in  the  case.] — It  is  sought  to  embarrass  the 
tenant  by  the  embarrassments  of  the  landlord ;  but  this  Court  will  not 
permit  that  to  be  done.  If  the  assignees  make  themselves  lessors  of  the 
plaintiff  in  the  suit  at  law,  they  must  be  bound  by  the  consequences  of 
their  act ;  and  cannot  put  the  tenant  to  the  additional  expense  of  obtainiog 
an  order  of  the  Court  of  Chancery  that  the  assignees  should  receive  the 
rent  and  costs  from  him,  because  it  happens  that  a  receiver  has  been 
appointed  over  their  property  by  that  Court.  It  appears  to  me,  therefore, 
that  the  notice  of  the  30th  of  August  1836  was  served  to  embarrass 
and  defeat  the  just  rights  of  the  tenant.  Again,  the  notice  of  the  1st  of 
September  1836  informs  the  tenant  that  the  receiver  could  not  interfere 
further  without  an  order  of  the  Court.  So  it  is  to  be  expected  that  the 
tenant  shall  be  obliged  to  apply  to  the  Court  for  an  order  on  the  re- 
ceiver to  receive  the  rent  and  costs !  If  the  receiver  conceives  that  he 
cannot  receive  them  without  the  order  of  the  Court,  it  is  his  duty  to 
apply  for  it,  although  I  must  say  that,  in  my  opinion,  the  Court  would  say 
that  he  had  made  a  very  useless  q)plication.  That,  however,  was  a 
question  between  the  receiver  and  the  Court — the  tenant  had  nothing  to 
do  with  it.  We  find  then  that  repeated  applications  on  behalf  of  the 
defendant  in  the  ejectment  cause,  were  made  before  the  filing  of  the  bill 
to  J.  S.  MoUoy,  to  furnish  the  costs  in  that  action ;  which  the  defendants 
in  their  answer  swear  they  believe  were  refused,  because  MoUoy  was 
under  the  impression  that  such  requests  were  made,  not  with  the  object 
of  redeeming  the  premises,  but  for  the  purpose  of  embarrassing  the  re- 
ceiver.    The  cause  came  on  to  be  heard  in  May  1839i  when  the  Court 
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ordered  that  the  costs  should  be  furnbhed  and  taze^.     After  mach  vex-         1841. 
itioos  proceedings  and  delay,  they  have  been  taxed ;  and  the  sum  lodged    EfttHyE^teh. 
in  Court  has  been  ascertained  to  be  sufficient.     I  am,  however,  very  far   newsvham 
from  flaying  that  had  it  been  insufficient,  the  plaintiff  would^   under  the  v. 

ehtuiostances  of  this  case,  have  been  barred  of  bis  right  to  redeem  the  MAHOH* 
premises.  In  my  opinion,  therefore,  the  plaintiffs  are  entitled  to  the 
costs  of  the  suit  from  the  filing  of  the  bill.  Swanton  v.  Biggs  is  a 
cue  very  much  to  be  respected  and  followed.  There  the  Lord  Chan- 
cellor says  that  it  was  the  object  of  the  Legislature,  if  the  tetMnt  complied 
witk  the  provinons  of  the  acty  to  give  him  speedy  repossession  of  his 
tenement.  The  statute  is  imperative  in  this  sense,  that  it  is  the  plain 
eqoity  of  the  tenant  to  be  relieved  upon  complying  with  its  provisions  ; 
and  the  Court  is  bound  to  relieve  him  upon  that  equity  as  upon  any  other 
plain  equity.  The  usual  decree  for  a  redemption  must  be  pronounced  ; 
the  plaintiff  to  have  the  costs  of  the  cause  subsequent  to  the  order  to 
lodge  the  money  in  Court,  but  no  costs  of  that  order  or  of  filing  the  bill; 
and  reserve  the  costs  of  the  account  until  the  final  hearing. 


FITZGERALD  v.  HUSSEY.*  1826. 

Noo,  9,  16. 
The  plaintiff,  t'itzgerald,  held  a  house  and  demesne  from  the  defendant ;    ^^  an  habere 
and  the  rent  being  in  arrear,  an  ejectment  on  the  statutes  was  brought,  in    npon  a  judg- 
which  judgment  was  had  and  an  habere  was    executed   on   the   18th  of   jQ^nt  for  non- 
November  1824.     On  the  18th  of  May  1825,  being  the  last  day  of  the    P*y"!"*  °^  .- 

rcnCa  tne  snefixr 

ax  months  allowed  by  the  statute  for  redemption,  the  present  bill  was    returned    that 
filed.    It  stated  the  demise  of  the  lands ;  the  rent  being  in  arrear  ;  the    ^    posroMkm 

ejectment,  judgment,  and  habere  ;  and  '<  that  the  said  habere  was  executed   npon  a  parti- 

cnlar  dav  * 
'*  on  or  about  the  18th  day  of  November  1824,  and  possession  was  on    ^^/^  in  are- 

"that  day  Uken  of  the  said  house  and  demesne."     It  then  stated  an  offer    demption  roit, 

'  that  the  retam 

to  pay  the  rent  to  Hussey,  and  an  actual  tender  to  his  attorney  at  law ; —    was   not  con- 

offered  to  bring  in  the  rent ; — and  prayed  an  injunction    upon  the  usual   ^ence^affainit 
terms.  the  tenant,   of 

The  defendant  by  his  answer  admitted  all  the  material  allegations  of   execution  of 

the  habere. 

The  hill  charged  that  the  habere  was  execnted  "  on  or  ahout  the  18th  of  Novemher, 
''  and  possession  was  on  that  day  taken."  The  answer  stated,  '*  that  it  is  not  true,  as 
'*  in  hill  untruly  stated,  that  said  habere  was  executed  on  the  18th  of  Novemher ;  for  that 
'*  defendant  helieved  that  it  was  executed  on  the  17th  of  Noyemher  :*'— ITe^,  that  the 
precise  day  of  the  execution  of  the  habere  was  sufficiently  put  in  issue. 

Acts  of  waste  committed  hy  a  tenant  do  not  disentitle  him  to  redeem. 

Decree  for  a  redemption  without  costs ;  the  landlord  having,  within  the  six  mbnths, 
refused  a  teuder  of  the  rent  and  costs  of  the  ejectment* 


*  For  the  note  of  this  case,  the  Editor  is  indehted  to  G.  B.  Hickson,  Esq.    It  is  in- 
^ndooed  hoe,  as  heing  in  connexion  with  the  suhjeot  of  the  two  last  cases. 
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^^ 


the  billy  except  the  date  of  the  execution  of  the  habere  : — <*  saith  it  is 
<<  not  true,  as  in  bill  untrnly  stated,  that  said  hAere  was  executed  on 
<<  the  18th  day  of  November  1824 ;  for  this  defendant  believes  that  nid 
*^  habere  was  executed  on  the  I7th  day  of  November  1824  :  and  as  evi- 
'Mence  thereof,  this  defendant  refers  to  the  said  habere  and  the  return 
**  of  the  sheriflT  thereon,  duly  filed,  by  which  it  appears,  according  to  the 
**  truth  and  fact  as  this  defendant  believes,  that  said  habere  was  executed 
"on  the  I7th  akid  not  on  the  18th  of  November  1824 :  and  this  defeod- 
"ant  does  insist  that  the  complainant  has  no  right  to  redeem  said  house 
**  and  demesne."  In  another  passage  of  the  answer, — "  this  defendant 
"  saith  that  it  appears  from  an  Attested  copy  of  the  plaintiff's  bill,  that 
**  same  was  not  filed  until  the  18th  day  of  May  1825,  and  it  also  appears 
*<  from  the  return  of  the  sheriff',  endorsed  on  said  writ  of  haberey  thai 
"sume  was  executed  on  the  17th  day  of  November  1824;  and  this 
**  defendant  therefore  insists  that  said  bill  was  not  filed  within  the  tine 
<*  required  by  the  statutes,  and  that  plaintiff  is  barred  from  having  any 
**  redemption  of  said  house  and  demesne ;  and  this  defendant  relies  oo 
<<  this  as  fully  as  if  he  had  pleaded  same." 

Mr.  Pennefather  stated  the  plaintiff's  case. — The  entire  question  be- 
tween the  parties  is, — Is  the  sheriff's  return  conclusive  as  to  the  time  of 
the  execution  of  the  habere  f  I  admit  it  to  be  conclusive  as  between 
these  parties,  as  to  the  fact  of  possession  having  been  taken.  That  can- 
not now  be  disputed :  but  neither  the  common  law  nor  any  statute  re- 
quires the  sheriff  to  return  the  precise  day  or  time  on  which  he  executed 
a  writ  of  habere^  or  any  other  writ.  His  return  therefore  as  to  time,  is 
a  return  of  a  collateral  fact ;  which  is  only  prima  fade  evidence,  liable 
to  be  rebutted  by  contrary  evidence  :  and  it  is  but  reason  that  it  should 
be  so.  All  the  authorities  establish  this :  I  shall  rely  on  the  case  of 
Gi/ffbrd  V.  Wbodgate  (a),  the  marginal  note  of  which  does  not  state  cor- 
rectly the  precise  point  decided.  He  then  read  the  case ;  and  the  Court 
called  on 

Serjeant  Bhckbumef  for  the  defendant :  who  submitted  that  on  every 
principle  of  policy,  public  convenience,  and  quieting  of  titles,  the  plain- 
tiff's bill  ought  to  be  dismissed.  It  is  the  first  attempt,  since  the  passing 
of  the  ejectment  statutes,  of  the  kind.  Landlords,  and  all  those  dealing 
with  them  and  deriving  under  them,  have  relied  on  the  sherifi^s  retam 
as  giving  an  unimpeachable  title  :  and  although  the  ejectment  statutes  do 
not,  in  terms,  direct  the  sheriff  to  return  the  precise  day  of  the  execution 
of  the  habere,  yet  ever  since  the  passing  of  those  statutes,  such  has  been 
the  form  of  the  return ;  and  until  now,  it  has  always  been  considered 
material  and  conclusive :  and  there  is  not  a  single  instance  on  record, 
from  the  passing  of  the  acts,  in  which  the  time  of  the  execution  of  the 


(a)  11  East,  397. 
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habere  has  not  been  returned  as  in  the  present  case. — [Coubt.     Does         1886. 
the  sheriff,  when  he  executes  an  habere  on  an  ejectment  on  the  title,  re-     E^yEMh. 
turn  the  time  of  the  exeeution.] — No ; — nor  is  it  necessary  that  he  .inxzeBRAifD 
ahould. — [CouET.     Does  the  form  of 'the  habere  in  ejectment  for  non-  ^' 

payment  of  rent  differ  from  that  in  an  ejectment  on  the  title.]— ^I  believe  ^ 

not* — [Penbfathbb,  B.  We  have  called  for  an  attested  cQpy  of  the 
writ  of  habere  in  this  case,  and  have  examined  it  to  see  whether  time  forms 
any  part  of  the  panel  of  the  return  which  the  sheriff  ought  to  make ;  and 
the  writ  has  these  words, — "  and  in  what  manner  you  shall  have  executed 
'^  this  writ."] — Mr.  Pennefhther.  That  is  the  language  of  every  writ. — 
[PsniTEFATHSB,  B.  Precisely.  I  do  not  think  those  words  make  time 
an  essential  part  of  the  return. — M'CLELiiAND,  B.  How  is  the>  sheriff  to 
distinguish  between  an  habere  in  an  ejectment  for  non-payment  of  rent, 
and  an  ejectment  on  the  title  ?] — ^Mr.  Bkickbume.  By.  the  information 
of  the.  party. — [M^CuBUiAND,  B.  I  cannot  consider  this  return  conclu- 
sive evidence  of  the  •  time  of  the  execution  of  the  •  habere."] — At  law  it 
would  be  clearly  conclusive. — [Coubt.  How  do  you  shew  that  ?  If  con- 
clusive at  law,  it  must  be  equally  conclusive  in  equity.  We  wUl  not 
establish  a  rule  of  evidence,  sitting  as  a  Court  of  Equity,  which,  sitting 
as  a  Court  of  Law,  we  would  reject.  The  rules  of  evidence  are  sub- 
stantially the  same  at  law  and  in  equity.  What  do  you  say  to  the  case 
of  Gtfford  V.  Woodgate  ?  Have  you  any  case  over-ruling  or  varying  that 
case ;  or  any  Qase  denying  the  principle,  that  on  a  collateral  matter, 
not  an  essential  part  of  the  return,  and  which  the  sheriff  is  not  by  the 
writ  commanded  to  return,  the  sheriff's  return,  is  only  prima  facie  and 
not  conclusive  evidence  ?] 

Mr.  Blackbume  did  not  state  any  case. 

Mr.  (yConneUy  at  the  same  side,  submitted,  •  that  on  those  pleadings 
the  sheriff's  return  was  conclusive  in  all  its  parts ;  and  that  evidence  to 
impeach  it  ought  not  to  be  admitted.  This  Court  had  repeatedly  over- 
ruled Gyfford  v.  Woodgatcy  more  especially  in  the  case  Lessee  Henchy  v. 

,  which  came  before  the  Court  after  verdict  at  the  Clare  Assizes. 

If  the  plaintiff  meant  in  any  manner  to  impeach  the  return,  he  ought, 
upon  the  coming  in  of  the  answer,  to  have  amended  his  bill,  charging 
distinctly  the  fact  of  the  execution  of  the  habere  on  the  18th,  and 
charging  combination  between  the  sheriff  and  the  defendant:  and  by 
these  means  give  the  defendant  an  opportunity  of  rebutting  those 
charges,  and  examining  witnesses  to  shew  that  the  return  was  true  in  sub- 
stance and  in  fact.  This  could  have  been  done  completely ;  but  on  the 
pleadings  as  they  now  stand,  the  defendant  is  taken  quite  by  surprise,  if 
this  evidence  be  let  in.  Is  there  on  the  pleadings  any  thing  to  shew  that 
the  plaintiff  intended  to  impeach  the  truth  of  the  sheriff's  return  as  to 
time  ?  He  does  not,  even  by  his  bill,  state  that  the  habere  was  actually 
executed  on  the  18th ;  the  words  of  the  bill  are,  "  on  or  about  the  18th.'' 
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This  is  clumsy  pleading,  and  much  too  loose  to  put  the  precise  day  in 
issue. 

Mr.  Hickson^  for  the  plaintiff. — I  mean  to  insist  that  on  those  plead- 
ings, nothing  but  the  precise  day  is  or  could  be  in  issue  between  the 
parties. — [Coubt.  Let  us  see  what  is  in  issue :  read  the  charge  in  tbe 
bill  and  the  answer  thereto.] — The  paragraph  in  the  bill  and  answer,  ut 
ante,  were  then  read. — [Coubt.  We  think  that  the  time  of  the  execu- 
tion of  the  habere  is  sufficiently  in  issue.] 

Mr.  (yConneU  then  argued  that  at  law  the  plaintiff  was  concluded  by 
the  time  in  the  return  ;  and  that  Ghijffhrd  ▼.  Woadgate  had  been  oTer- 
ruled  by  this  Court;  and  agun  cited  Lessee  ofHenchy  v. . 

The  CouBT  then  directed  the  evidence  of  the  time  of  the  actual 
execution  of  the  habere  to  be  read :  and  then  offered  the  defendant's 
Counsel  an  issue  to  try  the  fact  of  the  precise  day  of  the  execution  of  the 
habere*  The  Counsel  for  the  defendant  hesitated,  as  the  defendant  was 
not  present.  The  Court  said  they  would  not  pronounce  any  decree  until 
Counsel  had  an  opportunity  of  communicating  with  the  defendant. 

Mr.  G'Loghleth  for  the  defendant,  submitted  that  the  plaintiff  was  a 
defaulting  tenant,  who  was  not,  from  the  drcumstances  of  the  case, 
entitled  to  any  favour.  He  had  committed  the  grossest  waste,  and  had 
dilapidated  the  house,  which  in  itself  ought  to  disentitle  him  to  redemp- 
tion.— [Coubt.  No.  We  have  lately  determined  that  that  does  not 
disentitle  a  tenant  to  redeem.] — The  case  of  Dowling  v.FoxhaU{a)  is 
the  first  in  which  it  was  held  that  the  day  on  which  the  habere  was  exe- 
cuted is  not  to  be  included  in  the  calculation  of  the  six  months.  Now, 
in  this  case,  the  bill  was  not  filed  until  the  18th  of  May ;  and  admitting 
that  the  habere  was  not  executed  until  the  18th  of  November,  if  as 
against  this  tenant,  not  deserving  of  any  favour,  the  Court  departs  from 
the  decision  in  that  case,  justice  will  be  done  to  all  parties. — [Coubt. 
We  will  not  overrule  that  case.] 


On  a  subsequent  day,  the  defendant,  by  his  Counsel,  declining  an 
issue,  the  Court  decreed  the  plaintiff  entitled  to  redemption  on  the  usual 
terms,  and  gave  no  costs  on  either  side.  Mr.  Bennett  and  Mr.  Hick$on 
were  with  Mr.  Pennefather  for  the  plaintiff. 

The  decree  was  prefaced  thus — **  The  said  P.  B.  Hussey  declining  to 
**  accept  an  issue  as  to  the  fact,  to  ascertain  on  what  day  particularly  the 
*'  writ  of  habere  facias  possessionem  in  the  pleadings  in  this  cause  men- 
**  tinned  was  actually  executed.*** 


(a)  B.  St  Beat.  193. 
*  See  Bodkm  v.  Fefcy,  1  Jo.  139;  Chambers  ▼.  Bemaseomiy  1  Tyrw.  3S6. 
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BoUt. 


H0D6ENS  V.  WHEELER. 
(In  the  Rolls.) 


Jan.  20. 


Oh  the  3rd  of  July  1840,  Mr.  Murphy,  who  was  the  late  solicitor  of  Mrs.  a  solicitor 

Hodgens  the  plaintiff  in  this  cause,  obtained  an  order  to  impound  for  ^^  advance 

costs  the  dividends  payable  to  her  on  certain  funds  in  Court.  By  another  able  to  the 

order  of  the  same  day,  on  the  motion  of  Mrs.  Hodgens,  the  costs  were  on'^^i^^iU  of 

referred  for  taxation,  and  Mr.  Murphy  was  ordered  to  procure  a  report   ^'^^ts   referred 

1    #         I      «  .     i*  -^T  1       .1  for    taxation; 

00  or  before  the  1st  of  November  then  next.  but  he  will  be 

The  report  was  not  obtained  within  the  time  limited,  and  on  the  10th    entitled  to  have 
^  '  it  and  his  other 

of  November  1840,  Mrs.  Hodgens  obtained  a  further  order  discharging  costs  of  the 

the  impounding  order  of  3rd  of  July,  and  releasing  the  dividends  payable  d^^^Sicurom 

to  her  in  the  present  month.  certified  on 

Mr,  Blak0f  QL  C*,  for  Murphy,  now  moved  to  discharge  the  order  of  in  case  it  is  not 

lOlh  of  November  1840,  upon  the  ground  that  the  bill  of  costs  had  been   ^«oed  by 

r  o  morethan  one- 

faraished  to  Mrs.  Hodgens,  and  that  if  she  desired  to  have  it  taxed  it  sixth.  If  more 
wu  her  duty  to  advance  the  sum  payable  to  the  Chancery  fund  upon  the  bestxuck  "ff 
bin  before  taxation,  but  she  had  declined  to  do  so.  be  must  bear 

^^  nil    4|lA     COfltS   Ox 

Mr.  Littoth  Q.  Cf  wd  Mr.  B.  C.  Lhyd^  for  the  plaintiff,  insisted,  that  the  taxation, 

the  solicitor  is  bound  to  advance  the  sum  payable  to  the  Chancery  fund  *^«  d**"^*?'  " 

00  a  bill  to  be  taxed,  and  that  the  only  exception  to  such  rule  is  where  own. 
the  solicitor  b  insolvent.     They  cited  Blythe  v.  Dames  (a)  ;  Mahony  v. 

Master  of  ths  Rolls. 

I  have  had  occasion  to  consider  this  point  before,  and  was  then,  as  I 
still  am,  clearly  of  opinion  that  the  sum  payable  to  the  Chancery  fund  on 
•  bill  to  be  taxed  must  be  advanced  by  the  solicitor  in  the  first  instance. 
It  is  a  settled  proportion  of  the  sum  claimed  for  costs.  If  upon  inquiry 
it  appears  that  the  bill  is  a  proper  one,  and  such  as  the  client  had  not  very 
ntffident  reason  for  objecting  to,  the  solicitor  will  be  entitled  to  have  his 
«osts  of  the  taxation,  of  which  the  sum  paid  to  the  Chancery  fiind  is  one 
item,  included  in  the  sum  certified  to  be  due  to  him  on  foot  of  the  bill. 
Bat  on  the  other  hand,  having  regard  to  the  principles  upon  which  this 
Court  acts,  I  have  held  in  several  cases,  some  of  which  have  been  before 
me  very  recently,*  that  where  a  solicitor's  bill  is  ascertained  by  taxation 
to  be  unjust,  he  must  bear  all  the  costs  rendered  necessary  by  the  unrea* 
sonableness  of  his  demand.  I  am  therefore  of  opinion,  that  the  proper 
person  to  advance  the  sum  payable  to  the  Chancery  fund,  is  the  solicitor 
who  famishes  the  bill. 

Motion  refused,  with  costs. 

(a)  Crawf.  &  Dix,  Ab.  N.  C.  33S.  (b)  1  Hog.  392. 

*  See  the  eases  of  Lawlers,  Minon,  and  Power  ▼•  Naghf  ante,  pp.  102-105. 
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COMMISSIONERS  OF  CHARITABLE  DONATIONS  AND 

BEQUESTS 

V, 

RICHARD  ESPINASSE  and  JANE  his  Wife. 

Jan.  dl. 
Testatrix  '^^^  ^^'^  ^^  ^^^^  cause  stated  that  Miss  Cordelia  Carey,  of  StephenVgreen^ 
f^^h*M*^^i?*^  in  the  city  of  Dublin,  being  seized  and  possessed  of  considerable  free- 
leasehold  hold,  leasehold,  and  personcU  estate,  duly  made  and  published  her  last 
forUfe%emain-  ^*^^  *nd  l^^tament  in  writing,  bearing  date  the  2 1st  of  August  1832, 
der  to  B.  for  and  executed  and  attested,  &c.,  to  pass  real  estate,  and  thereby  *'  devised 
(except  as  to  a  "  ^^^^  bequeathed  all  the  estates  which  she  was  seized  of  or  entitled  to, 
ta^h^  P^^^  "  whether  fee-simple  or  freehold,  and  all  her  terms  of  years  of  which 
missiooere  of  '*  she  was  then  possessed,  or  at  the  time  of  her  death  might  be  pos- 
nations  and  "  *®ssed,  unto  Richard  Espinasse  for  life,  with  remainder  (except  a 
Bequests,  upon  <<  certain  rent  chargeable  and  payable  out  of  the  lands  of  Bascay,  in  the 
leases  and  ap^  "  county  of  Dublin)  to  the  Commissioners  of  Charitable  Donations  and 
ply  rents,  &c.,  u  Bequests,  and  to  their  successors  for  ever,  in  trust,  to  pay  the  head- 
A.  and  B.  ex-  **  rents  as  they  should  respedtively  become  due,  and  to  renew  the  several 
^^I'—Heid^^  " leases  under  which  said  property  is  held,  within  six  months  after  the 
that  A.  and  B.  "  fall  of  each  life,  and  to  apply  the  issues  and  profits  thereof  annually"  for 
estates  respec-  certain  charitable  purposes  therein  mentioned.     That  after  giving  various 

tively  for  life,   other  charitable  bequests,  the  testatrix  directed  the  remainder  of  the  issues 

The   Com-  ,  y.      . ,  . 

missioners  filed    and  pro/its  of  said  estates  to  be  applied  (save  and  except  the  sum  of  £20 

A  antT^B""'  ®"^  ^^  ^^®  ^"'  year's  income,  which  was  to  be  paid  to  the  Parochial 
seeking  for  a  Schools  of  St.  Peter's,  Dublin)  to  certain  charitable  institutions  men- 
the  ests^s  in    ^lo^ed  in  the  bill.     That  by  a  codicil  to  her  said  will,  she  gave  and 

fee-simple,  fee-    devised  her  estate  and  interest  in  five  shares  in  the  Dublin  Cemetery 

tail,  and  other 

freehold  and      Company  to  the  Rector  of  St.  Catherine's  Parish,  upon  certain  trusts,  and 

tates  of  th"*  appointed  the  said  Richard  Espinasse  executor  of  her  said  will  and 
testatrix,  and  codicil  during  his  life,  and,  after  his  death,  said  defendant  Jane  £s- 
estate  and  ef-   P^i^^^sse  executrix  thereto.     That  the  testatrix  died  without  altering  or 

fectsy  &c.,  and   revoking  her  said  will,  save  by  the  said  codicil,  and   that  said  Richard 

praying     that  ,  , 

an  account        Espinasse   duly    proved   the  same   and  obtained  probate  thereof,    and 

might  be  t^en    enjgred  into  possession  of  the  lands  therein  mentioned  ;  and  duly  Irans- 

and    leasehold   ferred  the    shares  in  the  Cemetery   Company   to    the   Rector  of  St* 
estates,     &c.,     ^  ^i_     •     •         •  i_ 
and    that  the    Cathenne's  parish. 

title  deeds  re- 
latin^^    thereto 

might  be  brought  into  Court.  The  bill  did  not  state  that  the  personal  assets  of  the  tes- 
tatrix were  insufficient  for  the  payment  of  her  dehts,  but  it  averred  that  the  .de- 
fendants had  paid  a  specific  bequest  in  her  will  mentioned. 

Demurrer  to  so  much  of  the  bill  as  sought  discovery  of  the  estates  tail  of  the  testatrix, 
IW4  of  her  personal  estate  and  effects  (except  chattels  real),  allowed. 
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That  the  plaintiffs^  being  apprehensive  that  the  title  deeds  might  be 
mlsUid,  or  the  estates  lost  for  want  of  renewal  of  the  leases,  caused 
their  solicitors,  Messrs.  M'Causland  and  Fetherstone,  to  write  to  the  said 
Richard  Espinasse,  requiring  him  to  inform  them  of  the  particulars  of  the 
estates  devised  by  Miss  Carey  for  charitable  purposes,  and  whether  he 
had  ail  or  any  of  the  several  title  deeds  relating  to  the  same.  That  on 
the  21st  of  February  1839}  the  said  defendant  wrote  and  sent  the  follow- 
ing answer  to  Messrs.  M'Causlandtmd  Fetherstone : — 

^  Sirs — Id  compliance  with  your  request,  I  have  to  inform  you  that 
"*  the  only  information  I  can  give  you  of  my  actual  knowledge  as  to  the 
**  estates  of  the  late  Miss  Carey,  is,  that  she  was  seized  of  no  estates  in 
"fee-simple  or  fee-taily  but  was  entitled  to  an  estate  in  Rainsford-street 
/'and  Lord  Meath's  Liberty,  Dublin,  under  a  lease  with  a  covenant  for 
"renewal." 

After  stating  other  applications  to  the  defendants  Espinasse  and  wife» 
the  bill  further  stated  that  the  defendant  Richard  refused  to  comply 
with  such  requests,  pretending  that  the  said  Cordelia  Carey  was  seized  of 
DO  estate  in  fee-simple  or  fee-tail ;  whereas  the  plaintiffs  charged  the  con* 
trary  of  such  pretence  to  be  true,  and  that  the  said  Cordelia  Carey  was 
seized  of  estates  in  fee-simple  and  in  tail.  And  the  bill  contained, 
amongst  others,  the  following  interrogatory  : — <<  Did  not  said  Richard 
*^  Espinasse,  as  such  executor,  possess  himself  of  all  or  some  and  what  part 
'*of  the  personal  estate  and  effects  of  the  said  Cordelia  Carey  of  the  particu- 
"lars  aforesaid,  or  of  some  other  and  what  particulars,  or  how  otherwise  ?" 
The  bill  prayed  that  the  said  defendant  Richard  Espinasse  might  set 
forth  a  full,  true,  and  particular  account  of  all  and  every  the  rents,  issues, 
and  profits  of  the  estate  and  effects  belonging  to  the  said  testatrix  at  the 
time  of  her  death,  together  with  the  nature,  kind,  quantity,  quality,  true 
and  utmost  value  thereof,  and  of  every  part  thereof,  and  where  and  in 
whose  hands  the  title-deeds,  &:c.,  now  were ;  and  that  the  said  defendants 
Richard  and  Jane,  or  one  of  them,  might  be  decreed  to  give  an  account 
to  the  plaintiffs,  or  to  such  new  trustees  as  the  Court  should  think  fit  to 
appoint,  of  all  the  real,  freehold,  and  chattel  estate  of  the  said  testatrix 
bequeathed  for  charitable  purposes,  and  the  yearly  amount  of  the  same 
separately,  and  into  whose  hands  same  came,  and  how  same  and 
erery  part  thereof  had  been  disposed  of;  and  that  all  deeds,  &c^ 
should  be  given  into  the  custody  of  a  trustee,  or  be  lodged  with  one  of 
the  Masters  of  the  Court ;  and  in  case  the  Court  should  be  of  opinion 
that  the  said  charitable  donations  should  be  paid  in  the  lifetime  of  the 
defendantSy  according  to  the  true  construction  of  said  will,  then  that 
came  might  be  decreed  to  be  paid  accordingly ;  and  that  all  accounts 
necessary  for  that  purpose  might  be  taken ;  and  if  necessary,  that  th^ 
defendants  might  be  removed  from  said  trusts,  and  new  trustees  ap« 
pointed. 
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To  80  mnch  of  the  foregoing  bill  as  sought  discovery  of  eststei  Ufl 
of  the  testatrizi  and  of  her  personal  estate  and  effects  at  the  time  of  bcr 
death  (except  chattels  real,  and  the  shares  in  the  Dublin  Cestietery 
Company),  and  of  the  profits  and  true  and  utmost  Talue  thereof  ^  and  also 
as  to  so  much  of  the  said  bill  as  sought  discovery  whether  the  defend- 
ant Richard  possessed  himself  of  all  or  some,  and  what  part  of  the  per- 
sonal estate  and  effects  of  the  said  Cordelia  Carey  (except  chttteb 
real  and  shares  in  the  Dublin  Cemetery  Company),  and  of  what  partieo- 
lars  the  same  connsted,  the  defendants  demurred  generally  for  want  of 
equity,  and  answered  the  rest  of  the  bill.  In  the  answer  was  contained 
the  following  passage: — ''And  these  defendants  admit  that  Messrs. 
**  M'Causland  and  Fetherstone,  the  plaintiffs'  solicitors  in  bill  named, 
**  wrote  such  letters  to  these  defendants  as  in  said  biH  mentioned  and  set 
<'  forth,  and  that  thu  defendant  wrote  and  sent  such  answers  to  said  let- 
**  ters  as  in  said  bill  also  mentioned  and  set  forth,  and  thai  such  letters 
<<  and  answers  were  of  the  date,  purport  and  effect  respectively  as  in  nid 
**  bill  mentioned.'' 

Mr.  J.  C.  Lowry^  for  the  demurrer*— Miss  Carey  has  not  made  soy 
disposition  of  her  personal  estate,  except  her  terms  for  years,  and  her 
shares  in  the  Dublin  Cemetery  Company,  for  charitable  purposes.  She 
devised  all  her  freehold  and  leasehold  estates  to  the  defendant  Rich- 
ard^Espinasse  for  life;  rennunder  to  his  wife,  Jane  Espinasse, for  life; 
remainder  (except  as  to  the  lands  of  Bascay)  to  the  Commissioners  of 
Charitable  Donations  and  Bequests  and  their  successors  for  ever,  upon  ibe 
trusts  in  the  will  stated.  Under  the  40th  G.  3,  c.  76,  s.  2,  the  Commis- 
sioners are  empowered  to  sue  for  the  recovery  of  charitable  donations  and 
bequests  which  are  withhdd,  concealed,  or  misapplied ;  and  even  if  it 
should  be  admitted  that  they  are  entitled  to  call  for  discovery  of  the  free- 
hold and  leasehold  estates  of  the  testatrix  during  the  lifetime  of  Mr.  and 
Mrs.  Espinasse,  they  can  have  no  right  to  a  discovery  of  the  personal 
assets  in  which  they  have  no  interest,  and  in  respect  of  which  no  relief  is 
prayed.  Therefore,  to  so  much  of  the  bill  as  seeks  such  discovery,  the 
defendants  have  a  right  to  demur:  Mitfi  PL  191-2;  Story Eq.  PI  346; 
Hare  on  Discovery y  5,  161 ;  Cardale  v.  Wtttkins  (a);  Wigrmn  on  Di9» 
coveryj  166.  Even  if  thu  were  a  mere  money  fund  for  payment  of  debts 
and  legacies,  the  case  made  by  the  plaintiffs  would  not  entitle  them  to  an 
account :  for  the  bill  states  that  the  defendant  Richard  Espinasse  trans- 
ferred the  shares  in  the  Cemetery  Company  to  the  Rector  of  St.  Cathe- 
rine's Parish,  to  whom  they  were  specifically  bequeathed  for  certain  chari- 
table purposes.  That  was  a  clear  admission  of  assets  sufficient  to  pay  both 
debts  and  legacies ;  and  such  admission  to  one  legatee  is  an  admisnon  to 
all :  Cooke  v.  Martin  (b).    Where  an  executor  admits  assets  sufficient  to 


(a)  6  Had.  18. 


(6)  S  Atk.  3. 
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fatiify  th«  ptaintiflTs  danand,  it  is  improper  to  put  the  estate  to  the 
needless  expense  of  an  account  (a). 

f 

Mr.  Slacker,  Q.  C^  and  Mr.  J.  Raddifff,  for  the  plttntift^-^Upon 
the  true  construcUon  of  the  will  of  Miss  Carey,  the  defendants  Espiaasse 
and  wife  are  mere  trustees  of  the  devised  estates  for  the  charitahle  pur* 
poses  stated  in  the  will.  The  testatrii  devised  her  estates  to  Richard 
Espinasse  for  life,  remainder  to  Jane  Espinasse  for  life,  remainder  to  the 
pUuntifis  upon  trusty  &c. ;  and  the  first  trust  which  is  declared,  is  ^  to 
**  renew  the  leases  under  which  such  estates  are  held  teHhin  sis  fnonths 
**  after  the  Jail  of  each  life  ^  thereby  clearly  shewing  that  the  Intention  of 
the  testatrix  was,  that  the  defendants  should  be  mere  trustees  for  the 
charitable  purposes  of  the  will.  Therefore,  the  rents  were  immediittely 
applicable  to  the  charities,  and  any  deficiency  should  be  made  good 
oat  of  the  general  assets.  At  all  events,  the  demurrer  is  informal ; 
it  does  not  specify  with  precision  the  parts  of  the  bill  to  which  it 
means  to  object,  so  as  to  enable  the  Court  at  once  to  apprehend  the  pre- 
cise nature  of  the  objection  $  and  it  mast  therefore  be  oveirnled :  Cramp* 
ton  V.  Alexander  (p).  This  demurrer  is  also  overruled  by  the  answer : 
for,  the  bill  sets  out  a  letter  from  the  defendant  Richard  Espinasse  to  the 
phuntiffs'  solicitors,  in  which  he  states  that  the  testatrix  was  not  seized  of 
any  estates  in  fee-simple  or  fee-tail ;  and  although  the  defendants  demur 
to  so  much  of  the  bill  as  seeks  any  discovery  whether  the  testatrix  was 
seized  of  any  estates  tail,  they  have  admitted  in  their  answer  that  the 
defendant  Richard  wrote  the  letter  stated  in  the  bilL  They  thus  give 
part  of  the  discovery  to  which  they  have  demurred,  and  the  demurrer  is 
overruled. — The  following  cases  were  also  cited :  Chetwynd  v.  Lindon  (c) ; 
Johnston  Ve  Johnston  (d);  Devonsher  v.  Newenham{e)\  Robinson  v. 
7%omjMoti  09e 

Mr.  Hunter,  in  reply,  cited  Francis  v.  WigxeU  (g). 

The  Mastxh  of  the  Rolls,  after  adverting  to  the  statements  and 
pn^er  of  the  bill,  and  stating  at  length  the  causes  of  demurrer,  now 
delivered  his  judgment  to  the  following  effect  :— 

The  plaintiffs  resist  this  demurrer  upon  two  grounds :  first,  they  say, 
that  it  does  not  shew  with  sufficient  certainty  what  parts  of  the  bill  it 
refers  to ;  and,  second,  that  the  defendants  Mr.  and  Mrs.  Espinasse  take 
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(a)  See  the  cases  otRnroght  v.  Fitxgerald,  S  Ir.  £q.  Bep.  87 ;  and  Bennett  v. 

Fowler,  3  Beav.  303. 

(h)  Sansse  &  So.  397.  (c)  3  V es.  sen.  450. 

(d)  3  Mol.  414.  (#)  3  Sch.  &  Lef.  199. 

(fi  3  Yes.  &  B.  118.  (g)  1  Madd.  R.  308. 
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no  beneBcial  interest  under  the  will,  at  least  in  the  freehold  and  leasehoM 
premises ;  that  therefore,  the  rents  and  profits  of  those  estates  should  now 
be  paid  as  far  as  they  will  extend,  on  account  of  the  charitable  bequests 
in  the  will  mentioned ;  and  that  the  deficiency,  if  any,  should  be  made 
good  out  of  the  general  assets  of  the  testatrix.  In  support  of  the  first 
objection  the  case  of  Crampton  v.  BUhop  of  Meath  (a)  has  been  relied 
upon,  but  in  my  opinion  it  does  not  apply.  There,  the  plaintiff  demurred 
generally  to  several  parts  of  the  plaintiff's  bill ;  and  amongst  others,  to  so 
much  of  it  as  sought  to  compel  him  to  make  discovery  of  any  waste 
committed  or  permitted  by  him  upon  the  premises.  There  were  several 
charges  in  the  bill  relating  to  waste  and  dilapidation,  and  the  demurrer 
did  not  specify  to  which  of  them  it  referred.  It  is  well  settled  that 
a  demurrer  to  part  of  a  bill  must  clearly  point  out  the  parts  or  part 
demurred  to ;  but,  in  the  present  case  I  cannot  see  how  the  defendants 
could  have  more  clearly  shewn  the  parts  demurred  to  than  they  have 
done. 

Upon  the  second  objection  my  opinion  is  also  in  favour  of  the  defend- 
ants. I  think  they  are  respectively  entitled  to  beneficial  estates  for  life  in 
the  freehold  and  leasehold  premises  devised  to  them.  The  testatrix  devised 
all  those  estates  to  the  defendant  Richard  Espinasse  for  life  ;  remainder  to 
the  defendant  Jane  Espinasse  for  her  life ;  remainder — except  as  to  the  landi 
6f  Bctscay — to  the  Commissioners  of  Charitable  Donations  and  Bequests. 
Thus  a  distinction  is  made  between  the  devise  to  the  defendants  and  the 
devise  to  the  plaintiffs :  a  portion  of  the  estates  devised  to  Espinasse  and 
wife  respectively  for  life,  is  expressly  excepted  from  the  devise  to  the 
Commissioners ;  and  it  is  also  to  be  observed,  that  the  trust  for  the  chari- 
ties is  not  declared  until  after  the  limitation  of  the  estate  in  remainder 
to  the  Commissioners  of  Charitable  Donations  and  Bequests.  Of  course 
I  must  take  the  will  as  it  is  pleaded,  and  I  think  that  as  pleaded  the  effect 
of  the  devise  to  Mr.  and  Mrs.  Espinasse  is  such  as  I  have  stated. 

It  is,  I  think,  a  mistake  to  suppose  that  the  demurrer  in  this  case  is 
overruled  by  the  answer.  The  demurrer,  it  is  said,  objects  to  discovery 
of  estates  tail  of  the  testatrix,  and  the  answer  admits  a  letter  written  by 
the  defendant  Richard  Espinasse,  in  which  it  is  stated  that  the  testatrix 
was  not  seized  of  any  estate  tail.  That  is  an  admission  of  the  document 
referred  to,  but  could  not,  I  think,  be  properly  considered  as  giving  any 
part  of  the  discovery  as  to  estates  tail  of  the  testatrix  required  by  the  bill. 


Demurrer  overruled. 
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JOHN  (VLEARY, Plainiiff: 

MARY  PURCELL,  JANE  PURCELL,  ANNE 
PURCELL,  and  ELIZABETH  FEUGE,  a  Lu- 
natic, by  RICHARD  FEUGE,  her  Committee,      Defendants. 

Jan.  2d. 
This  was  a  motion  on  behalf  of  the  defendants  Mary  Purcell,  Jane    3m  for  speei* 

PurceU,  and  Anne  Purcell,  that  the   plaintiff  should  pay  to  them  the    ^c  perform- 
ance of  an 
nm  of  £827,  in  the  order  of  the  25th  of  June,  and  recognizance  of  the    agreement    to 

13lh  of  Auffust  1840,  mentioned,  as  and  for  mesne  rates  of  the  lands    ^rant  a  lease, 
®  ^  '       ^  '  _  ^  *^         ^  and  for  an  in- 

md  premises  in  the  pleadings  mentioned,  according  to  the  true  intent   jnnctiou  to  re- 
ind  meaning  of  the  said  order  and  recognizance ;   or  for  such   other   ^^^og    of  \j^ 

order,  &c-  habere.  On  the 

coming   in    of 
The  bill  in  this  cause  prayed  specific  performance  of  an  agreement  for  a   the  answer^the 

lease  of  the  lands  of  Templemany,  in  the  county  of  Cork,  and  an  injunc-  »°J""ction  was 

tioo  to  restrain  the  defendants  from  proceeding  in  an  action  of  ejectment  the  hearing,  on 

brought  by  them  to  recover  possession  of  those  lands  or  any  part  thereof,  s^oQj.gt  ^' 

ud  from  issuing  or  ezecutin?  an  habere^  &c.     An  iniunction  until  answer  others,  of  the 

hating  been  obtained  ex  parte,  on  the  filing  of  the  bill,  afterwards,  on  the  security  by  re- 

2otb  June  1840,  the  plaintiff  moved  to  continue  it  to  the  hearing,  upon  co^J^nce 

«{aity  confessed,  in  the  answer  of  the  defendants  Mary,  Jane,  and  Anne  "  £82/,  being 

Porceil ;  and  the  Master  of  the  Rolls  was  pleased  to  grant  the  motion,  « edi^'Ste  de- 

upon  the  terms  of  the  plaintiff  giving  a  consent  for  judgment  in  the  eject-  "  fendant's  an- 

neot  within  two  days  ;  and  also,  within  two  months  from  the  date  of  the  «  due  for  rent 

*•  order,  giving  security  by  recognizance,  with  two  sufficient  sureties,  in  the  <<  ^P  I?  ^^^j^' 

"  lamof  £827,  being  the  sum  stated  by  the  said  defendant's  answer  filed  '^  1st  of  May 

'•lhe26lh  of  May  1840,  to  be  due  for  rent  up  to  and  including  the  1st  of  coffnizance  re^ 

'^Ifojf  lastj"  and  paying  half-yearly,  within  two  months  from  the  1st  of  citing  the  or- 

Marand  1st  of  November  in  each  year  the  annual  sum  of  £352,  the  porting  tobe  in 

i'^tpavment  to  be  made  within  two  months  after  the   1st  of  November    p^"«aDce   of 
*  •  .     .  .  .  It,  was  enter- 

:%!( :  the  plaintiff  undertaking  to  cultivate  the  said  lands  in  a  husband-    ed  into,  but  by 

like  manner,  and  not  to  do  or  permit  any  waste  thereon.     And  by  con-    ^nditioneiT" 

^nt  of  the  parties,  it   was  further  ordered  that  the  plaintiff  should  file  a    "'  1^  t^^  said 

"J.  0*L.  (the 
reptieation  within  one  week ;  and  that  thereupon  both  parties  should  pro-    «  plaintiff) 

««1  to  examine  their  witnesses,  and  that  publication  should  pass  on  the    ,,  *^*^*   ^^^^ 

.  and  truly  ao- 

litbof  October  then  next,  and  that  this  cause  should  be  set  down  to  be    ^' count  (8cc.) 
fccard  in  the  then  next  Michaelmas  Term,  and  that  both  parties  should    «  i^^^^'^a 

I  "well  and 

"  truly  pay  (&c.)  such  sifm  as  shall  he  decreed  for  (fie  said  mesne  rates"  then  the  recog- 
nizance to  be  void.  Afterwards  the  bill  w  as  dismissed  with  costs,  and  the  plaintiff  hav- 
ing become  insolvent,  the  Court  (for  the  purpose  of  enabling  the  defendants  to  proceed 
against  the  sureties  for  the  sum  of  £827  upon  the  recognizance)  ordered  that  the  plaintiff 
should  within  one  month  pay  the  said  sum  of  £827  in  the  injunction  order  and  recognizance 
mentioned,  as  and  for  the  mesne  rates  of  the  lands  in  the  pleadings  mentioned,  and  in  default 
of  anch  payment,  that  the  defendants  should  be  at  liberty  to  sue  on  the  recognizanct 
withoat  rarther  order. 
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appear  at  the  bearing  without  service  of  subpoena:  and  it  was  further 
ordered,  that  in  default  of  the  aforesud  terms  being  comptied  with,  the 
injunction  should  be  dissolved. 

In  pursuance  of  the  foregoing  order,  a  recognizance  was  made  and 
entered  into  on  the  13th  of  August  1840,  for  the  sum  of  £827,  by  the 
plaintiff,  and  the  Rev.  David  OXeary  and  John  O'Connell  as  his  sore- 
ties.  This  instrument  was  prepared  by  the  plaintiff's  solicitor,  and  wis 
approved  by  the  Master,  without  notice  to  any  of  the  defendants  in  the 
cause.  In  the  condition  was  recited  the  order  of  the  25th  of  June  1840| 
restraining  the  defendants  from  proceeding  to  issue  any  writ  of  habere^ 
&C.,  upon  the  terms  of  the  plaintiff  speeding  his  cause,  and  giving  a 
consent  for  judgment  in  the  ejectment ;  **  and  upon  the  further  terms  of 
'<  the  plaintiff  giving  security  by  recognisance,  with  two  sufficient  sureties, 
**  in  the  sum  of  £627,  being  the  sum  stated  by  the  said  defendants'  answer 
**  to  he  due  for  rent  up  to  and  including  the  Ist  of  May  last ;"  and  it  was 
then  declared,  ^  That  if  the  said  John  O'Leary  do  and  shall  well  and 
^  truly  account,  in  such  manner  as  the  Court  shall  order  or  direct,  Jwr 
**  the  mesne  rates  of  the  lands  and  premises  in  the  pleadings  in  said 
**  cause  mentioned,  and  shall  well  and  truly  pay  or  cause  to  be  paid,  to 
**  such  person  or  persons  as  the  said  Court  shall  direct,  euch  sum  or  stmt 
**  as  shall  be  decreed  or  ordered  for  the  said  mesne  raieSt  that  then  the 
**  foregoing  recognizance  be  null  and  void  ;  otherwise,"  &c. 

One  of  the  sureties  in  the  recognizance  was  examined  as  a  witness  for 
the  plaintiff  in  the  cause  ;  and  amongst  his  depositions  was  the  follow- 
ing :— *'  If  the  plaintiff  fails  in  this  suit,  I  shall  be  liable  to  pay  to  the 
^  defendants  Mary,  Jane,  and  Anne  Purcell  the  sum  of  about  £823^, 
^  under  and  by  virtue  of  a  recognisance  mentioned  in  my  answer  to  a 
<' former  interrogatory,"  viz.,  the  recognizance  of  the  13th  of  Au- 
gust 1840. 

The  cause  was  heard  by  the  Lord  Chancellor  on  the  23rd  of  Novem- 
ber 1840,  when  the  bill  was  dismissed  with  costs  as  to  the  defendants 
Elizabeth  Feuge  and  Richard  Feuge,  and  the  cause  was  ordered  to  stand 
over  as  to  the  defendants  Mary,  Jane  and  Anne  Purcell,  until  the  first 
hearing  day  of  the  then  next  Term,  on  the  terms  that  the  plaintiff  should, 
within  one  month,  pay  to  the  last  named  defendants  the  sum  of  £1003, 
for  rent  then  due ;  and  in  default  of  such  payment  within  the  time 
limited,  that  the  bill  should  stand  absolutely  dismissed  with  costs,  with- 
out further  order. 

The  plaintiff  having  become  insolvent,  and  having  &iled  to  pay  any 
part  of  the  said  sum  of  £1003  within  the  time  limited,  his  bill  was  abso- 
lutely dismissed  with  costs :  and  the  object  of  the  present  application  was, 
in  effect,  to  re-form  the  condition  of  the  recognizance  according  to  the 
intention  of  the  parties,  so  as  to  enable  the  defendants,  upon  the  breach 
of  it,  to  recover  from  the  sureties  the  sum  of  £827  upon  the  recogni- 
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lance.     The  plaintiff  and  his  sureties  were  served  with  notice  of  the  mo- 
tion,  but  they  did  not  appear  upon  it. 

Mr.  Collins^  Q.  C,  and  Mr.  Berkeley^  for  the  motion. 

A  miscarriage  in  the  Master's  office  has  rendered  the  present  applica- 
tion necessary.  The  recognizance  which  the  Court  was  pleased  to  order 
for  the  defendants'  security  was  prepared  by  the  plaintiff's  solicitor,  and 
was  approved  by  the  Master^  without  notice  to  any  of  the  persons  for 
whose  security  it  was  ordered ;  and  it  now  turns  out  that  it  is  made  to 
^depend  upon  a  condition  at  variance  with  the  order  which  it  recites,  and 
the  plain  intention  of  the  parties — ^rendering  the  recognizance  a  dead 
letter,  unless  the  Court  will  be  pleased  to  grant  the  present  application. 
There  can  be  no  doubt,  that  notwithstanding  the  dismission  of  the  bill,, 
the  Court  has  jurisdiction  to  make  such  an  order  on  the  phiintiff  as  is  now 
sought  for:  Costello  v.  Hunt  (a);  Popham  \,  Saldwin(b)i  Lord  Av" 
Ungton  V.  Merricke  (c) ;  Spyve  v.  Topham{d)  ;  Vtn.  Abridgnu  tit.  06A- 
gatUmy  PI  4:2  y  Watts  y.  Pitt  {e)i  Sheppard  Touchst.  87. 

Mastbb  of  the  Rolls. 

After  stating  at  length  the  above-mentioned  facts  of  thb  case,  his 
Honor  proceeded  to  pronounce  judgment  upon  it  to  the  following 
effect : — 

The  first  question  which  arises  for  decision  on  this  motion  isy  whether 
i^er  the  plaintiff's  bill  has  been  dismissed  at  the  hearing,  I  have  jurisdic- 
tion to  make  any  order  upon  him,  touching  the  recognizance  which  he 
and  his  sureties  entered  into  in  the  cause  pursuant  to  an  order  of  the 
Court  ?  I  have  no  doubt  that  the  Court  retains  jurisdiction  to  make 
such  an  order  after  the  bill  has  been  dismissed ;  but  I  think  the  more 
regular  course  for  the  defendants  should  have  been,  to  have  obtained  an 
order  or  direction  upon  the  hearing  of  the  cause,  by  which  the  neces- 
sity of  a  further  application  would  have  been  avoided.  In  the  cases  of 
Co9teUo  V.  Hunt  and  Popham  v.  Baldwin^  cited  by  Mr.  Collins^  the 
Court  of  Exchequer  held,  that  where  the  plaintiff  had  obtained  an 
order  continuing  tO'  the  hearing  of  the  cause  an  injunction  restraining 
proceedings  in  ejectment,  on  the  terms,  amongst  others,  of  his  giving 
security  by  recognizance  for  payment  of  mesne  rates,  the  Court  re- 
tained jurbdiction,  after  the  bill  was  dismissed,  to  make  an  order 
upon  him  to  pay  the  sum  found  to  be  due  for  mesne  rates,  so  as 
to  enable  the  defendant  to  proceed  at  law  against  the  sureties,  in  case 
of  the  plaintiff's  default  in  not  paying  such  sum  pursuant  to  the  order. 


Jan^  89. 


(a)  8  Xr.  Eq.  Bep.  357,  ». 
(e)  8S«uid.41l. 

(e)  Lutw.  441. 


(b)  2  Jr.  £q.  Rep.  S66. 
id)  3  East,  115. 
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In  almost  every  cause  there  are  incidental  and  collateral  matters,  which 
could  not  possibly  be  disposed  of  or  determined  by  the  mere  dismis- 
sion of  the  bill.  In  Wright  v.  Mitchell  (a),  the  creditors  of  an  intestate 
filed  a  bill  to  set  aside  a  lease  made  by  him,  and  after  the  tenants  had 
paid  their  rents  into  Court,  the  bill  was  dismissed  for  want  of  prosecution. 
The  assignees  of  the  lease  then  moved  that  the  money  wnich  had  been 
lodged  in  Court  should  be  paid  out  to  them,  and  Lord  Eldon,  after  fall 
consideration  made  the  order.  So  in  Pitt  ▼.  Bonner  (h),  which  was  a 
suit  for  specific  performance  instituted  by  a  purchaser  against  a  vendor,  a 
receiver  was  appointed,  and  afterwards  the  bill  was  dismissed  with  costs 
at  the  hearing.  After  dismission  of  the  bill,  the  Court  ordered  that  the 
receiver  should  account  and  pay  over  his  balance  to  the  defendant.*  In 
bankruptcy,  in  like  manner,  the  jurisdiction  continues  for  many  purposes 
after  the  commission  has  been  superseded :  JEx  parte  Fector  (c) ;  Ex 
parte  Cowan  (d).  So,  the  authority  of  the  Lord  Chancellor  in  lunacy  is 
not  determined  as  to  all  matters  by  the  death  of  the  lunatic  :  Ex  parte 
M'Dougal  (e). 

All  those  cases,  I  think,  shew,  that  notwithstanding  the  dismission  of 
the  bill,  the  Court  may,  in  a  case  like  the  present,  make  an  order  on  the 
plaintiff  touching  his  recognizance  ;  and  the  remaining  question  is,  whe- 
ther I  ought  to  make  such  an  order  upon  him  as  that  which  has  been 
applied  for. 

No  one  reading  the  order  pronounced  by  this  Court  on  the  25th  of 
June  1840,  could  have  the  least  doubt  as  to  its  meaning,  nor  that  the 
recognizance  it  required  was  one  ^hat  should  secure  the  ascertained 
sum  of  £827 — which  was  declared  to  be  "  the  sum  stated  by  the  answer 
**of  the  defendants,  filed  the  26th  of  May  1840,  to  be  due  for  rentnp 
**  to  and  including  the  1st  of  May  last," — and  not  the  unascertained 
amount  of  profits  accruing  from  the  day  of  the  demise  in  the  ejectment. 
The  order  in  fact  distinguished  between  the  two :  as  to  the  sum  of  £827 
stated  to  be  due  for  rent  up  to  and  for  the  1st  of  May,  it  required  the 
plaintiff  to  give  security  by  recognizance  with  sureties;  and  as  to  the  profits 
accruing  pending  the  cause  after  the  said  1st  of  May,  that  he  should  pay 
half-yearly  within  two  months  from  every  1st  of  May  and  1st  of  November 
the  annual  sum  of  £352 — ^the  first  payment  to  be  made  within  two  months 
after  the  1st  of  November.  In  the  recognizance,  the  order  of  the 
Court  is  correctly  recited ;  but  the  condition,  instead  of  following  the 


(a)  18  Yes.  293.  {b)  5  Sim.  677. 

(c)  Back's  Ca.  428.  {d)  3  Bar.  &  Aid.  126. 

(e)  12  Ves.  384,  aod  see  Jit  re  Earl  of  KingHon,  2  Ir.  £q.  U.  169.    Ai  to  the 
general  question  respectiDg  the  jurisdictiony  see  the  note  to  ArfcAou  v.  BafcAriu, 
jmie,  p.  221,  d  #«y.    See  also  the  case  of  JhiffUld  ▼.  Eiwes^  2  Beat.  268. 

«  See  Beiagh  y.  Comeatmony  U.  &  Go.  iemp.  Plank.  360. 
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tenns  of  that  order^  is  for  payment  of  mesne  rates*     It  is  clear  that  the 
injunctioD  was  to  be  continued  upon  the  terms  of  security  being  given 
by  recognizance  for  the  sum  of  £827  on  account  of  rent  up  to  and  for 
the  1st  of  May  1840 — that  the  defendants  were  entitled  to  have  such 
security  as  one  of  the  terms  upon  which  the  injunction  should  be  con- 
tinued against  them :  and,  it  is  equally  clear,  that,  although  the  instrument 
intended  as  such  security  (by  an  oversight  in  the  Master's  office,  for 
which  it  is  difficult  to  account,  and  which,  I  hope,  will  not  occur  again)  is 
informal,  the  parties  to  it  obviously  meant  to  comply  with  the  order  of 
the  Court,  and  to  fulfil  the  terms  upon  which  the  injunction  was  to  be, 
and  in  fact  was,  continued.  Under  such  circumstances  I  could  not  construe 
the  latter  part  of  the  condition  of  the  recognizance  without  having  regard 
to  the  former  part  of  it,  in  which  the  order  of  the  Court  is  recited ;  and  I 
may  observe  that  the  words  mesne  rates  do  not  necessarily  mean  the 
profits  accruing  from  the  day  of  the  demise  in  the  ejectment.     What  we 
term  mesne  rates  are  in  England  usually  called  mesne  profits ;  and  in 
Adams  on  Ejectme^ity   I  find  the  following  statement  at  page  380,  "  It 
*^has  been  said   that  a  lessor  in  ejectment  may,  if  he  please,  waive 
"  the  trespass  and  recover  the  mesne  profits  in  an  action  for  use  and 
**  occupation ;  but  this  election  must  be  limited  to  the  profits  accruing 
<<  antecedently  to  the  time  of  the  demise  in  the  ejectment."     In  Pult- 
eney  v.  Warren  (a).  Lord  Eidon  seems  to  take  that  distinction.  Theie- 
fore,  it  is  at  least  doubtful,  that  even  upon  the  strictest  principles  of 
construction  I  should  be  bound  to  read  the  words  mesne  rates  as  meaning 
exclusively  the  profits  accruing  from  the  day  of  the  demise  in  the  eject- 
ment ;  and  if  I  should  so  interpret  them  in  the  present  case,  I  think  I 
should  be  giving  them  a  meaning  which  the  parties  to  the  recognizance 
did  not  intend  them  to  bear.     As  to  the  understanding  of  one  of  the 
parties  respecting  his  liability — and  that  party  one  of  the  sureties, — ^there 
can  be  no  doubt,  for  we  have  his  own  sworn  statement  upon  the  subject. 
He  was  examined  in  the  cause  as  one  of  the  plaintiff's  witnesses,  and  in 
answer  to  a  cross-interrogatory,  his  deposition  is — "  if  the  plaintiff  fails 
**  in  this  suit  I  shall  be  liable  to  pay  the  defendants  Mary,  Jane,  and 
**  Anne  Purcell,  the  sum  of  about  £823,  under  and  by  virtue  of  the  re- 
*'  cognizance  in  my  answer  to  a  former  interrogatory," — being  the  recog- 
nizance in  question.     In  truth,  there  could  not,  under  the  circumstances, 
be  any  doubt  as  to  the  meaning  or  intention  of  any  of  the  parties ;  nor, 
that  each  understood  himself  to  be  liable  in  case  the  plaintiffs 's  suit  should 
fail,  to  pay  the  sum  of  £827,  on  account  of  rent  stated  to  be  due  up  to 
and  for  the  1st  of  May  1840,  from  the  plaintiffs  to  the  defendants;  and, 
therefore,  even  if  the  words  used  in  the  condition  could  not,  according  to 
their  strict  meaning,  be  construed  (as  I  think  they  may)  as  referring 


1841. 
BolU. 


(a)  6  Ves.  93. 
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Feb.  13. 


JOHN  SMITH,  Plainiig: 

JONATHAN  HARDING  and    WILLIAM    SMITH,  Drfetulanti. 


Where  it  ap-    This  was  a  motion  on  behalf  of  the  defendants  for  liberty  to  examioe 
deposition  of  a    Samuel  Smith  as  a  witness,  in  aid  of  the  inquiry  directed  upon  the  hear- 

witneM  that  he   j^^.  ^f  ^y^^  cause,  notwithstanding  the  examination  already  had  of  the 
10  iQcompetent       °  ....  .  , 

by  interest,  the   said  Samuel  Smith  in  chief  in  the  cause  :  saving  all  just  exceptions. 

Court  will  not,        j,^^  ^^j^  ^^  instituted  by  the  plaintiflF  John  Smith  to  restrain  the 
except  m  a  ve-  •'  * 

ry  clear  case,    defendant  William  Smith  and  his  assignee,  the  defendant  Jonathan  Har- 
be  re-examin-    ding,  from  issuing  execution  upon  a  judgment  obtained  against  the  plain- 

edforUiepur-   ^j^  jjy  ^^e  Georee   Roe  in  the  year  1817,  and  which  was  afterwarda 

pose  of  shew-  ''  ° 

ing  that  theal-  assigned  by  the  said  Roe  to  the  defendant  William  Smith,  who  was  sod  of 

legation    by       .i      witness 
which  his  in-    ^°®  witness. 

terest appeared        The  plaintiff  and  Samuel  Smith,  the  witness,  were  brothers;   the 
ti^,    ^        "   latter  was  the  executor  of  his  father,  under  whose  will  the  plaintiff  was 

entitled  to  certain  pecuniary  legacies  and  to  certain  cattle  and  other  stock. 
The  case  made  by  the  plaintiff  in  this  cause  was,  that,  in  the  year  1810, 
he  applied  to  his  brother  Samuel  for  payment  of  the  legacies,  &c.,  and  that 
Samuel,  being  then  indebted  to  George  Roe  in  the  sum  of  £500,  borrowed 
from  the  said  Roe  the  further  sum  of  £500,  and  paid  it  over  to  plaintiff  ia 
discharge  of  said  claims  ;  and  in  order  to  secure  the  repayment  to  Roe  of 
the  entire  sum  of  £1000,  the  plaintiff  and  Samuel  executed  to  him  their 
joint  and  several  bond  dated  the  26th  April  1810,  conditioned  for  the  pay- 
ment of  the  said  sum  of  £l000,  and  interest,  with  warrant  of  attorney  for 
confessing  judgment :  that  upon  this  bond  the  judgment  in  question  had 
been  entered  up  against  the  plaintiff,  who  paid  the  first  year's  interest  upon 
the  joint  debt,  but  did  not  make  any  further  payment  on  account  of  it. 
The  defendants  examined  Samuel  Smith,  whose  testimony,  if  admissible, 
would  have  completely  disproved  the  plaintiff's  case.  One  of  the  interro- 
gatories administered  to  him  was  the  following : — ''  View  and  look  upon 
**  the  exhibit  now  shewn  to  you  at  this  the  time,  (&c.)  and  marked  (&c) 
"  purporting  to  be  a  joint  and  several  bond  of  you  and  of  the  plaintiff,  to 
**  one  George  Roe  :  endorse  your  name  thereon,  and  set  forth  in  your 
**  answer  to  this  interrogatory  how  much  money  was  paid  by  the  said 
"  George  Roe  in  consideration  of  the  execution  of  the  said  joint  and 
«  several  bond ;  to  whom  was  the  money  so  advanced  by  the  said  George 
*^  Roe  paid ;  was  the  same,  or  was  it  not,  paid  by  the  said  George  Roe 
*<to  the  plaintiff?  If  yea;  did  the  plaintiff  at  any  time,  and  when,  give 
«  credit  to  you  for  the  said  sum  so  advanced  to  him  by  the  said  George 
<*  Roe,  or  any  and  what  part  thereof,  on  foot  of  his  claim  against  you  on 
^  account  of  the  legacies  of  £500  and  £300  in  the  preceding  interroga- 
"  tory  mentioned  ?  Were,  or  were  not,  the  sums  due  to  the  plaintiff  on 
«'foot  of  the  said  legacies  paid  to  him  by  you,  exclusively  and  independ- 
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^enilj  of  the  said  sum  of  £500,  so  received  by  the  said  plaintiff  from  the 
**  laid  George  Roe  ?  Did  you,  or  did  you  not,  join  in  the  said  joint  and 
*<  several  bond  for  the  purpose  of  raising  the  sum  of  £500  to  pay  off  the 
**  balance  then  dile  from  you  to  the  plaintiff  on  foot  of  his  legacies ;  or 
*'wu  the  said  sum  of  £500  in  fact  applied  in  payment  of  the  said  ba- 
^laoce  ?**  In  answer  to  this  interrogatory,  the  following  was  the  deposition 
of  the  witness : — "  I  have  viewed  (&c.)  the  paper  writing  now  produced  and 
*' shewn  to  me,  marked  (&c.),  and  purporting  to  be  the  joint  bond  of  the 
**  plaintiff  and  me  to  said  George  Roe.  The  consideration  for  said  bond 
^  was  a  sum  of  £500,  which  said  George  Roe  then  lent  to  said  plaintiff,  and 
"  a  sum  of  £500  which  he  had  previously  lent  to  me.  The  plaintiff  did  not 
"  paj  any  part  of  said  bond  to  said  George  Roe.  /  had  been  obliged  to  pay 
"  theJuU  amount  thereof;  and  plaintiff'  gave  me  no  credit  for  same  in 
**  the  amount  of  the  legacies  under  his  father^ s  wiUy  and  he  is  still  in^ 
*<  dehted  to  me  in  the  said  sum  of  £500,  and  interest  thereon^  over  and 
** above  said  legacies  and  aU  allowances  ;  as  I  merely  joined  the  plaintiff 
**  to  enable  him  to  borrow  said  sum  of  £500, — as  Mr.  Roe  had  re- 
**  fused  to  lend  the  money  to  him  unless  I  joined  him.  The  sums  due 
''to  the  plaintiff  by  me,  as  his  father's  executor,  were  paid  to  him  by  me, 
*^  exclusive  and  independent  of  said  sum  of  £500  which  plaintiff  had  bor- 
'^  rowed  from  said  George  Roe." 

The  cause  was  heard  on  the  4th  of  February  1841,  when  the  evidence 
of  the  said  Samuel  Smith  was  rejected  oh  account  of  the  foregoing  deposi- 
tion ;  and  by  the  decree  it  was  referred  to  the  Master  to  inquire  whether 
the  plaintiff  had  to  any  and  what  extent  joined  as  a  surety  in  the  bond 
bearing  date  the  26th  day  of  April  1810.  The  purpose  of  the  present 
motion  was  to  render  Samuel  Smith's  evidence  available,  by  re-examining 
him  and  shewing  that  he  had  no  interest  in  the  matter. 

In  support  of  the  motion  was  read  the  affidavit  of  the  witness,  which 
stated,  that  he  was  advanced  in  life,  and  his  eye-sight  defective  ;  that  the 
statement  in  the  deposition  as  to  the  said  sum  of  £500  and  interest  thereon 
being  due  to  deponent,  must  have  been  introduced  by  the  mistake  either 
of  the  witness  or  of  the  examiner  ;  inasmuch  as  the  said  sum  of  £500 
and  interest  had  been  at  the  time  of  the  examination  and  still  was  due 
not  to  deponent,  but  to  the  defendant  William  Smith  or  his  assignee. 

The  defendant  William  Smith  also  made  an  affidavit  confirming  that 
of  the  witness,  his  father. 


Hr.  CoOinSj  Q.  C,  and  Mr.  Burroughs  for  the  motion. — The  passage 
in  the  deposition  from  which  the  interest  of  the  witness  has  been  inferred, 
is  not  an  answer  to  any  inquiry  contained  in  the  interrogatory  ;  and  the 
witness  distinctly  swears  that  it  was  introduced  by  mistake,  and  that  at 
the  time  of  the  examination,  or  now,  he  neither  was  nor  is  interested  in 
the  matter.  But  even  supposing  him  to  have  been  interested  and  in- 
competent, in  the  first  instance,  he  may  have  been  rendered  competent 
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by  8  release  of  his  interest,  and  re-examined.  His  present  affidavit  is  i 
very  effectual  disclaimer  of  his  supposed  interest ;  and  the  Court  will  not 
permit  a  clear  mistake  to  deprive  a  party  of  the  bene6t  of  his  witness. 
Although,  as  a  general  rule,  a  witness  cannot  be  re-examined  to  the  same 
fact  for  the  purpose  of  enabling  him  to  correct  a  former  statement,  there 
may  be  an  exception  in  particular  cases :  Rowley  v.  Adam»  (a) ;  and  this 
Court  has  always  regarded  the  case  of  accident  or  mistake  as  an  exception 
to  general  rules :  MUward  v.  Atk%n$  (6)  ;  GrielU  v.  GanseU  (c)  ;  £irkv. 
Kirk  (d).  Another  ground  of  exception  to  the  general  rule  appears  to  be, 
where  a  witness  who  is  rejected  as  being  interested,  without  any  improper 
motive,  releases  that  interest :  Callow  v.  Mince  (e),  which  was  not  died 
in  Vaughan  v.  WorraU  (f).  Suppose  an  issue  was  directed  to  a  jury, 
should  not  the  witness  be  competent  if  uninterested  when  produced, 
though  interested  on  his  first  examination  ?  Why  should  the  principle 
of  the  rule  of  evidence  be  changed  because  the  mode  of  inquiry  is  dif- 
ferent ?  Is  the  Master  of  the  Court  less  trustworthy  than  a  jury  ?  If 
an  interested  witness  may  be  reproduced  before  a  jury  after  he  has  released, 
it  would  seem  Ajbrtiori^  that  he  may  be  reproduced  befcNre  the  Master, 
who  is,  perhaps,  less  likely  to  be  imposed  upon. 

In  Smith  v.  AUhut  {g)  it  was  decided,  that  where  the  Court  directs  an 
inquiry,  it  is  in  the  nature  of  a  new  issue  joined,  and  what  should  be 
evidence  in  any  other  case  should  be  evidence  before  the  Master.^ — Here 
such  an  inquiry  baa  been  directed. 


Mr.  Shnithy  aC,  and  Mr.  WUlum  Smith  for  the  plaintiff^,— This 
application  should  be  refused.  The  Court  will  be  very  cautious  how  it 
gives  a  witness  the  opportunity  of  mending  his  evidenee  after  finding  where 
the  defect  lies :  Abergavenny  v.  Powell  (h)  ;  Knos  y,Knojp(i),  In  Byrne 
V.  Frere  (Ap),  either  the  learned  Reporter  must  have  misapprehended  the 
order  of  the  Court,  or  there  is  a  misprint  in  the  report ;  as  upon  ref^- 
ence  to  the  Registrar's  book,  it  appears  that  the  motion  was  refused.* 

The  Master  of  the  Roli^,  after  reading  over  the  interrogatory 
and  deposition,  appeared  inclined  to  think  that  the  passage  in  question  was 
introduced  into  the  deposition  by  mistake,  and  that  he  ^ould  order  it  to 
be  expunged.  But  on  conferring  in  Chamber  with  Mr.  Fenton,  the  Ex- 
aminer, his  Honor  was  pleased  to  refuse  the  motion  without  costs. 


(a)  1  My.  &  K.  543.  (6)  Jac.  339,  note  m. 

(c)  2  P.  Wms.  646. 
{d)  13  Ves.  380 ;  and  see  the  preceding  caAe,  and  Jeffetyes  ▼.  GoodwiHy  ante^  p.  99. 

and  the  cases  there  cited. 
{e)  Pr.  Ch.  234  ;  and  1  £q.  Ca.  Ab.  223.  (f)  2  Swat.  403. 

{g)  11  Yes.  564.  (A)  1  Mer.  ISO. 

(0  1  Ir.  £q.  Bep.  lOr.  (Jc)  3  Mol.  39«. 

*  A  copy  of  the  order  was  fdniishfid  to  the  Court. 
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BqUs. 

FITZGERALD  v.  LANE. 

F^.  9. 

Mb.  F.  Goold  moved,  on  behalf  of  the  plaintifl^  for  payment  of  the   '^Thera^landi 

purchase-money  of  the  lands  of  Rathjordan,  pursuant  to  an  allocating    are  sold  under 
.  a  decree,  the 

"•^P^"-  purchaser   is 

The  following  judgments,  vhich  iirere  duly  redockptted,  and  prior  to   entitled  to  have 

all  Jneffments 
certain  legacies  decreed  to  be  pud  to  parties  in  the  cause,  appeared  on   paid  oat  of  the 

record  • purchase-mo- 

recora —  ^^^^  satisfied 

Ist,— A  judgment  of  Trinity  Term  in  the  year  17,80.  upon  record. 

Bat  where  a 
jadgment  cre- 
ditor went  in 
and  filed  a 
charge  onder 
the  decree,  to 
which  the 
plaintiff  filed  a 

It  also  appeared  that  the  first  two  of  those  judgments  were  vested  as  a  \^^^^^  ^ 

collateral  security  in  a  mortgagee^  who  was  a  party  in  the  cause,  and  he  was  statute  of  limi- 

wiUing  to  satisfy  them  upon  being  paid  the  sum  i^pplicable  to  his  demand  thing  'further 

pursuant  tp  the  allocating  report*  The  tbirdjndgment  was  vested  in  a  trustee  kaving  heen 

the  pliuntiff,  ^d  he  also  was  willing  to  satisfy  it  upon  being  paid  the  charge,   the 

•mount  allocated  to  him  by  the  report.  The  fourth  and  fifth  were  obtained  p^^  ^aid  o^t 

by  one  Quin,  who  went  into  the  Masters  office  and  filed  a  charge  for  find  any  thing 

those  judgments  under  the  decree  to  account ;  to  which  the  plaintiff  ^^  jndgment ; 

put  in  a  discharge  relying  on  the  statute  of  limitations ;  and  as  nothing  ^'^'^^^ ^^^ 

further  was  done  by  Quin,  the  Haster^s  report  did  not  find  any  thmg  to  be  the  death  of  the 

due  to  him.    He  died  in  some  time  afterwards,  and  the  judgments  were  'Sitw^^  par^ 

now  vested  in  his  personal  representatives.     The  sixth  was  vested  in  one  chaser  under 

Bunbury,  who  had  not  filed  any  charge  under  the  decree  to  account,  but  not  entitled  to 

since  the  fintl  decree  for  a  sale  had  been  pronounced,  an  order  was  made   ^^J^   ^f'^  ^ 

^  judgment  sat- 

upon  consent  that  he  should  be  at  liberty  to  file  a  charge  on  account  Isfied  nor  the 

of  his  judgment;  and  having  done  so,  and  the  statute  of  limitations  fi^mitWde^ 

having  been  set  up  as  a  bar,  the  Master  reported  that  nothing  was  due  as  the  filing  of 

upon  it.     The  report  had  not  as  yet  been  confirmed ;  however,  it  had  not  j^^^  the  cre- 

been  objected  to.  ^^  »  ^ 

*  putj,    and 

bound  him  and 
Mr.  Jenkins  for  the  pi^rchaser,  submitted  that  the  purchase-money   ^^^^^^^^' 
ought  not  to  be  paid  out  nptil  either  the  several  above-mentioned  judg-   decree, 
ments  were  satufied  upon  record,  or  the  purchased  lands  released  from    ^  judgment 
them.    In  Barrett  y.Biff^ngham  (a),  the  judgments  were  puisne  to  the   creditor  comes 

sent  order  after 
the  final  decree,  and  the  Master  finds  against  the  judgment  as  being  barred  by  the 
statute  of  limitatlQns,  the  Master's  report  must  be  made  up  and  confirm^,  otherwise  the 
purchnser  under  the  decree  will  be  entitled  to  have  the  judgment  satined,  or  a  release 
executed. 

(a)llr.  Eq.B.  431. 

2     Y     t 
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Feb.\2. 


rights  decreed ;  yet  !t  was  necessary  to  bring  the  judgment  creditors  before 
the  Court  by  supplemental  bill,  in  order  to  have  the  creditors  bound  by 
the  decree.  In  Ponsonby  v.  Pomonby  (a),  the  late  Mluter  of  the  Rolls 
decided  that  a  purchaser  is  entitled  to  have  all  encumbrances  prior  to  the 
rights  decreed  satisfied  upon  record. 

The  Master  of  thb  Rolls  said  he  would  read  the  report,  and  the 
charges  filed  by  Quin  and  Bunbury,  and  the  discharges  thereto. 

Master  of  the  Rolls. 

I  have  read  the  pi^rs  in  this  case,  and  have  made  the  order  for  allo- 
cation of  the  purchase-money.     The  first  three  judgments  mentioned 
on  this  motion,  and  which  are  to  be  paid  off  under  the  present  order,  must 
be  first  satis6ed  upon  record*      I  cannot  allow  the  purchaser's  objection 
as  to  the  fourth  and  fifth  judgments  now  vested  in  the  representatives 
of  William  Quin,  and  in  respect  of  which  Quin  filed  a  charge  under 
the  decree  to  account  in  thb  cause ;  as  by  so  doing  he  bound  himself 
and  his  representatives  by  the  decree  con6rming  the  Master's  report,  which 
did  not  find  any  thing  to  be  due  upon  those  judgments.   If  his  represeD- 
tatives  should  hereafter  pvoceed  against  the  lands,  the  purchaser  would  be 
amply  secured  by  the  proceedings  in  this  cause,  which  should  entitle  him 
to  whatever  costs  he  might  be  put  to  by  his  defence.     As  to  Bunbnry's 
judgment,  the  Master's  report,  finding  that  nothing  is  due  upon  it,  has 
been  made  up  and  is  now  confirmed :  I  could  not  otherwise  have  made 
the  order  for  payment  of  the  purchase«money  ;  as  Bunbury  did  not  go 
into  the  Master's  office  until  after  the  final  decree,  and  the  purchaser 
should  have  been  entitled  to  have  either  the  Master's  report  under  the 
order  of  reference  confirmed,  or  satisfaction  entered  upon  the  judgment, 
or  the  lands  released  from  it.     But  it  appears  that  the  phdntiff  is  ready  to 
furnish  to  the  purchaser  attested  copies  of  the  charge  and  discharge,  and 
ci  the  Master's  report. 

(a)  2  Hog.  204. 


Feb.  5. 


FLOOD  t;.  SUTTON. 


Under  the  1 W.    Tris  was  a  motion  on  behalf  of  the  plaintiff,  that  the  Master  might  be  at 
an^^infant  dc-    ^^^^ty  to  execute  the  conveyance  to  the  several  purchasers  of  the  lands 

fendant   enti- 
tled to  the  equity  of  redemption  of  lands  decreed  to  he  sold  in  a  foreclosure  suit,  ordered 
to  execute  the  conveyance  to  a  purchaser  under  the  decree,  although  the  decree  gave  to 
the  infant  a  daj  to  shew  cause  against  it,  upon  his  coming  of  age. 
Whether  the  decree  should  have  given  the  infant  a  day  to  shew  cause — fvtere. 
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sold  under  the  decree  in  this  cause,  in  the  name  of  the  inftint  defendant 
WiUiam  Satton. 

The  bill  was  filed  to  foreclose  a  mortgage  and  for  a  sale,  against 
Thomas  Sutton,  as  heir  and  personal  representative  of  Patrick  Sutton  the 
mortgagor.  On  the  7th  of  May  1832,  the  plaintiff  obtained  a  decree 
directing  accounts  of  the  several  sums  due  for  principal,  interest  and  costs, 
on  foot  of  the  several  mortgages  in  the  bill  mentioned,  and  of  other 
encombrances  on  the  mortgaged  premises ;  and  the  defendant  Thomas 
Satton  having  died  before  the  final  decree,  the  suit  was  revived  against 
his  eldest  son  and  heir,  the  minor  William  Sutton.  On  the  27th  of  June 
1837,  there  was  the  usual  final  decree  for  payment  to  the  plaintiff  and 
other  encumbrancers  of  the  sums  reported,  and  in  default,  for  a  foreclosure 
lod  sale  of  the  mortgaged  premises ;  under  which  the  lands  were  after- 
wards sold  in  lots  to  several  purchasers.  The  decree,  as  originally  framed, 
did  not  give  to  the  minor  William  Sutton  a. day  to  shew  cause  against  it 
upon  his  coming  of  age ;  but  the  purchaser  having  objected  to  the  title 
upon  that  ground,  the  decree  was  lately  amended  by  giving  the  minor  a 
dav  to  shew  cause.  It  contained  the  usual  direction  that,  in  case  of  a 
sale,  all  proper  and  necessary  ^parties  should  join  in  conveying  to  the 
purchaser  or  purchasers ;  and  the  minor,  being  a  necessary  party  to  the 
conveyances,  was  served  at  the  house  of  his  mother  with  a  copy  of  the 
decree,  and,  at  the  same  time,  the  conveyances,  as  approved  and  executed 
by  the  Master  and  the  several  other  parties  in  the  cause,  were  tendered 
to  him  for  execution,  but  he  refused  to  execute  them. 


Mr.2>0  Moleyns  for  the  motion. — The  present  application  is  in  pursuance* 
of  the  11th  section  of  the  1  W,  4,  c.  47.  This  is  a  foreclosure  cause,  and 
the  minor  is  heir  of  the  mortgagor  and  entitled  to  the  lands  subject  to 
his  debts.  The  decree,  under  which  the  sale  was  had,  is  for  a  foreclosure 
of  the  mortgage,  and  for  a  sale  of  the  lands  for  payment  of  the  several 
SDOB  reported,  being  the  debts  of  the  mortgagor.— [Master-  of  the 
Rolls.  Does  the  decree  give  the  infant  a  day  to  shew  cause  ?] — Yes ; 
bat,  as  originally  framed — under  the  authority  of  Powifs  v.  Mansfield  {a) — 
it  did  not :  however,  after  the  sale  was  had,  and  while  the  title  was  under 
ioTestigation,  Lord  Cottenham's  decision  in  Price  v.  Ciurver  (5)  appeared, 
and  the  purchaser  then  objected  that  the  decree  was  defective  in  not 
ginog  the  infant  a  day  to  shew  cause ;  in  consequence  of  which  it  was 
amended  in  that  particular  under  an  order  of  the  Lord  Chancellor. — 
[Mastxb  of  thb  Rolls.     Should  not  the  IQth  and  II th  sections (c) 


(a)  6  Sim.  637. 


{h)  3  Myl.  &  Cr.  167. 


it)  The  foUowiog  are  iStxt  10th  and  11th  aectioDs  of  1  YT.  4,  c.  47 : 
Sectioo  10. — ''  Aud  he  it  further  enacted,  that  from  and  after  the  passing  of  this  act, 
"  where  any  action,  enit  or  other  proceeding  lor  the  payment  of  debts  or  any  other  pnrpoee,- 
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of  the  1  FT.  4»  be  cODstroed  together  ?]— It  wonU  teem  fron  tin 
decirion  in  Price  ▼•  Cartfer  that  the  parol  demurring  is  quite  dudoct 
in  principle  from  the  giving  a  day  to  ehew  caaae^  Lord  Cotteobam  in 
delirering  hia  judgment  said,  he  *<  always  conceived  that  the  parol 
«  demurred  in  Equity  in  those  cases  only  in  which  it  would  bttve  demurred 
**  at  Law."  And  again :-— '*  When  the  parol  demurs  in  Equity,  nothing 
'*is  done  to  affect  the  infant;  but  when  a  day  is  given  the  decree  is 
<<  complete }  but  the  in&nt  has  a  day  given  to  shew  cause  against  it,  and 
^  if  he  do  not  shew  good  cause  within  the  time  specified,  he  is  bound."— 
**  All  cases  of  fbredosure  and  partition,  and  and  all  others  in  Vhich  a 
**  conveyance  b  required  firom  an  heir,  except  those  in  which  the  parol 
**  would  demur  at  Law,  are  cases  in  which  a  day  is  given,  but  the  parol  does 
«( not  demur.  Of  all  such  cases,  the  statute  takes  no  notice,  and  affords 
'<no  remedy  for  them,  except  that  by  the  Ilth  section  it  endblestbe 
**  Court  to  take  from  the  in&nt  the  legal  estate  of  property  decreed  to  be 
**Bo}d  for  payttient  of  dcftits,  but  for  that  purpose  only." 

In  the  present  case,  the  decree  is  for  a  sale  for  payment  of  debts;  and 
the  day  given  to  the  minor  to  shew  cause  can  make  no  difference,  as  there 
can  be  no  doubt  that  upon  attaining  his  age  he  would  be  entitled  to 
have  the  decree  reversed  if  he  could  shew  error  in  it,  although  no  day 
wete  given  to  him  for  that  purpose.  The  1 1th  section  of  the  act  is  ei- 
press  as  to  the  conveyance  in  the  meantime. 


F«^.  IS.  Master  of  thb  RouiB. 

This  was  a  motion  by  the  plaintiff  for  an  order  under  the  1 1th  section 
of  1  IF.  4,  c  47,  that  the  Ibster  do  execute,  in  the  name  of  an  in&nt 


**  aball  be  oommenced  or  proeecuted  by  or  agaioflt  any  infant  nnder  the  age  of  twentj- 
''  one  yean,  either  alone  or  togetlier  with  any  other  poraon  or  persona,  tlie  parol  sball 
«  not  demur,  hat  aneh  action,  aoit  or  other  proceeding  ehaU  he  proeeettted  and  eaitied 
'' on  in  the  aame  manner  and  aa  eftctnallyae  any  action  or  aoit  eovldhefiare  the  paMiag 
''  of  this  act  he  carried  on  or  proaecnted  by  or  agalnat  any  infhat,  where,  aeooidiog  ts 
"law,  the  parol  did  not  demur." 

Section  llth.-><<  And  he  it  further  enacted,  tiiat  where  any  anit  hath  been  or  shaD 
*^  be  institoted  in  any  Conrt  of  Equity,  for  the  payment  of  any  debts  of  aay  person  or 
**  persona  deceased,  to  which  the  heir  or  heirs,  devisee  or  derlaeea,  may  be  subjeetot 
"  liable,  and  such  Court  of  Equity  shall  decree  the  estatea  liable  to  n€k  dehti,  or  say 
«  of  them,  to  be  sold  for  aatiafaction  of  such  debt  or  debts,  and  by  reason  of  the  inliutfy 
''  of  any  such  heir  or  heirs,  devisee  or  devisees,  an  immediate  couTeyance  therecyf  cinnot, 
*^  as  the  law  at  present  stands,  be  compelled ;  in  every  such  ease  such  Ckmrt  shall 
''  direct,  and,  if  necessary,  compel  such  infant  or  infants  to  convey  auch  estatee  so  to 
be  sold  (by  all  proper  assurances  in  the  law)  to  the  purchaser  or  purehaaeiB  thereof, 
and  io  such  manner  as  the  said  Court  shall  think  proper  and  direct ;  and  every  sneh 
**  infant  ahall  make  such  conreyanee  accordingly ;  and  every  eueh  eomMjftmee  skaU  k 
^^ a$  vaBd ami efeeluaii$  kU  hOeiHt  mid pmrpotee  atf  ^  nKskpenmctpef^tmtj  being 
"(Him/bitf  srJii^SMtff,  wueirwmed  ikBUmef  t4teeMigtkemm^  ikefiMeigttf 
*'  iwenty^ne  yaoiv.^' 
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defeodttity  the  eonveyluices  to  tlie  seveiral  pufchdi^rs  ttnder  the  decree 
(he  eonreyaiices  btTiog  been  tendered  for  eiecotioB  to  the  minor,  and  he 
hanag  refosed  to  execute  them*  The  application  is  infomial ;  as  the 
proper  vder  under  the  statute  is,  that  the  minor  do  execute.* 

It  appear!  that  the  decree^  under  which  the  sales  have  taken  pUce,  is 
for  foreclosure  of  a  ibortga^,  and  for  a  sale  of  the  lands  for  payment  of 
the  debts  of  the  mortgagor.  In  its  original  form,  it  did  not  give  the 
minor  a  day  after  he  shall  come  of  age  to  shew  cause  against  it ;  but, 
being  objected  to  by  the  purchaser  upon  that  ground,  it  was  altered  in 
thai  particular,  and  now  gived  the  day.  The  question  upon  this  motion 
is,  whether  the  minor  should  now  be  ordered  to  execute  the  conveyance 
to  the  purchaser,  where  a  day  for  shewing  cause  has  been  given  to  him 
by  the  decree. 

In  Price  v.  Carver  (a),  it  was  decided  that  in  foreclosure  suits,  an 
b&nt  defendant  entitled  to  the  equity  of  redemption,  should  have  by  the 
decree  a  day  after  he  attains*  the  age  of  twenty-one  to  shew  cause  against 
it  There  is,  however,  a  marked  distinction  between  the  English  practice 
and  the  Irish,  in  mortgage  causes :  in  England,  the  decree  is  for  a  fore* 
dosore  simply ;  but  in  Ireland,  there  is,  in  fact,  no  such  thing  as  a 
foredosure,  and  the  decree  is  for  a  sale  for  payment  of  debts.  Whether, 
according  to  the  Irish  practice  in  mortgage  causes,  it  is  necessary  or 
proper  that  the  decree  should  give  the  minor  defendant  a  day  to  shew 
caose,  it  is  unnecessary  in  this  case  to  determine.  Here  the  day  is  given ; 
and  I  am  of  opinion  that  as  this  is  properly  not  a  case  of  foreclosure,  but 
of  a  sale  for  payment  of  debts,  the  Court  is  bound,  nothwithstanding 
the  day  given,  to  order  the  minor  to  execute  the  conveyance  to  the 
purchaser*     The  statute,  I  think,  is  peremptory. 


Okpsb  : — It  appearing  to  the  Court  that  the  sud  William  Sntton 
was  made  a  defendant  in  this  cause  as  the  heir  of  Patrick  Sutton 
deceased,  whose  debts  are  to  be  pud  out  of  the  produce  of 
the  sale  of  the  lands  and  premises  decreed  to  be  sold  under  the ' 
decree  in  this  cause,  for  which  debts  the  Court  has  decreed  the 
lands  and  premises  so  directed  to  be  sold  to  be  liable,  the  Court 
doth  order  that  the  said  William  Sutton  do  execute  the  said 
several  conveyances  of  the  lands  and  premises  sold  under  the 
decree  in  this  cause,  which  have  been  approved  of  by  the  Master 
as  proper  and  necessary  deeds  to  be  executed  by  the  said  William 
Sutton,  for  conveying  a  good  title  to  the  said  purchaser,  and  have 
been  executed  by  the  Master ;  that  u  to  say,  the  deed  of  con- 


(a)  3  My.  &  Cr.  157. 
*  In  JeiUfM  V.  J9m,  a  potion  was  said  to  be  aeceMary  in  a  case  of  this  kind. 
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\M\,  veyance  marked  A.,  &c.     And  it  is  further  ordered,  that  the  said 

BoUt,  William  Sutton  do  execute  the  said  several  deeds.  0|i  the  same 

s^    \      /  ,  ... 

FLOOD  being  tendered  for  execution  at  the  residence  of  his  mother  Alicia 

V.  Sutton  in  Werburgh-street,  in  the  city  of  Dublin,  at  any  time 

SUTTON.  1^  y^^  appointed  for  the  execution  thereof  between  the  hours  of 

ten  o'clock  in  the  morning  and  four  o'clock  in  the  afternoon, 
on  any  day  after  the  expiration  of  six  days  from  the  service  of  a 
notice  that  a  person  on  behalf  of  the  pluntiff  will  at  a  certain 
time,  to  be  stated  in  such  notice,  attend  at  said  house  with  said 
deeds,  for  the  purpose  of  having  the  same  executed  by  the  said 
William  Sutton. 


WATSON  V.  PIM. 


April  90. 


The  plaintiff  is    This  was  a  motion  of  course,  on  behalf  of  the  plaintiff,  for  liberty  to 

entitled  as  of  examine  the  defendants  Henry  Cavendish  Johnson  and  Jane  his  wife, 
course  to  ex- 
amine a  defen-   saving  just  exceptions. 

nM«  'wd^ne  ^P^°  ^^®  motion  being  opened,  the  Master  of  the  Rolls  expressed  a 
all  jnst  excep -   doubt  that  the  plaintiff  could  have  such  an  order,  except  upon  the  terms 

it  now  a  side-    ^^  waiving  all  relief  against  the  defendant  sought  to  be  examined, 
bar  rule  for  the 

purpose.  , 

Whether  a        Mr.  J.  Lyons^  for  the  motion. — The  plaintiff  does  not  necessarily  waive 

plaintiff  ex-  ^  relief  against  a  defendant  by  examining  him,  but  only  a  right  to  any 
fendant  as  a  decree  which  may  be  founded  upon  the  matters  to  which  the  defendant  is 
Tu  relief^as     examined.     The  principle  of  the  rule  is,  that  a  mim  shall  not  be  compelled 

against  him,  or   to  ffive  evidence  against  himself;  and  therefore,  where  a  defendant  is 

onlj  that  por-  •  •  i 

tion  of  relief  examined  as  a  witness,  there  cannot  be  a  decree  agunst  him  founded 

to  be  given  m  ^p^^  |^|g  ^^^  testimony.  But  a  plaintiff  does  not  wuve  a  decree  against 
matters  to  a  defendant  by  examining  him  respecting  matters  totally  unconnected 
fendant  is  ex-  ^^*^  ^^®  relief  sought  against  him.  The  observations  of  Sir  A.  Harte,  in 
amined  P  EUu  V.  Deane  (a),  and  Lord  Lyndhurst  in  Button  v.  Sandys  (6),  sheir 

^'^'  that  the  rule  must  be  taken  with  some  qualification.     Lord  Lyndhurst, 

in  the  case  referred  to,  said,  *^  As  a  general  rule,  if  a  party  in  a  cause  be 
**  examined  as  a  witness,  yon  can  have  no  relief  agunst  him  at  to  the  points 
^*  on  which  he  is  examined^  Orders  such  as  that  now  sought  are  quite 
as  of  course  in  England,  the  objection  to  the  evidence  being  open  at 
the  hearing  of  the  cause :  Lee  v.  Atkinson  (c). 

(a)  3  Mol.  pp.  53-68.  (A)  1  Younge,  608. 

(c)  2  Cox,  413 ;  see  also  Blake  v.  Blakty  1  Ir.  £q.  B.  198. 
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Master  of  thx  Rolls.  1841. 

In  this  case,  a  motion  of  course  is  made  on  behalf  of  the  plaintiff,  for  ^  -Rotf** 
liberty  to  examine  certain  of  the  defendants,  saving  just  exceptions.  The 
English  practice  in  such  cases  is  relied  on,  and  it  is  contended  that  the 
general  rule,  precluding  a  plaintiff  from  obtaining  a  decree  against  a  de- 
fendant who  has  been  examined  by  him  as  a  witness  in  the  cause,  does 
not  extend  to  the  case  where  the  evidence  given  would  not  assist  the 
plaintiff  in  obtaining  a  decree  against  such  defendant. 

Several  of  the  authorities  lay  down  the  rule  without  any  such  qualifi- 
cation as  is  contended  for,  and  tend  to  shew  that  the  plaintiff  can  read  the 
evidence  only  upon  the  terms  of  waiving  all  relief  against  the  defendant 
who  has  been  examined :  Scrogga  v.  Scroggs  (a) ;  HiU  v.  Adams  (b) ; 
Thompson  v.  Harrison  (c)  ;  Gibson  v.  Albert  (d)  ;  Massy  v.  Massif  (e).  In 
Bemalv.  The  Marquis  of  Donned  (J)^  Lord  Eldon  says  "There  is 
**  nothing  better  established  than  this,  that  if  you  choose  to  examine  a 
"  defendant  you  cannot  have  any  decree  against  him."  In  the  case  cited 
from  Young/s  Reports  (g)f  which  was  before  Lord  Lyndhurst,  it  is  plain 
that  there  was  no  argument  upon  the  point  now  raised.  However,  the 
cases  relied  upon  in  support  of  the  motion  certainly  go  to  shew  that  the 
law  upon  the  subject  cannot  be  considered  as  settled ;  and,  without  at 
present  pronouncing  any  opinion  upon  that  subject,  I  think  the  proper 
course  will  be  to  make  the  order  in  the  form  sought  for,  as  the  question 
respecting  the  effect  of  reading  the  evidence  will  be  open  to  the  parties 
upon  the  hearing  of  the  cause. 

It  is  remarkable,  that  a  side-bar  rule,  enabling  a  plaintiff  to  examine 
defendants  in  the  cause,  saving  just  exceptions  (a  copy  of  which  has  been 
furnished  to  me  from  the  Registrar's  Office),  existed  prior  to  the  General 
Orders  of  November  1834,  although  no  such  rule  is  to  be  found  in  Mr. 
O'Keeffe's  collection.  Upon  consideration,  I  can  see  no  reason  why  the 
examination  of  a  defendant  as  a  witness,  saving  just  exceptions,  should 
apply  only  as  between  co-defendants,  and  I  shall  take  steps  to  have  a 
side-bar  rule,  setting  plaintiflb  and  defendants  upon  an  equal  footing  in 
this  respect,  added  to  the  General  Orders,  so  that  such  a  motion  as  the 
present  shall  be  for  the  future  unnecessary  (A). 

(a)  Amb.  816.  (b)  2At1[.39. 

(e)  1  Cox,  344. — It  may  be  observed  as  to  this  case  ia  Cm,  that  the  marginal  note 
does  not  appear  to  be  warranted  by  the  decision ;  which  seems  to  hare  been  merely 
thai  the  plaintiff  who  had  released  a  defendant  primarily  liable,  could  have  no  relief 
•gainst  a  defendant  liable  in  a  secondary  degree.  See  NigMmgale  ▼.  Dodd,  Ambl.  683, 
'which  seems  to  be  an  express  decision  on  the  point  discussed  in  this  case. 

id)  10  Mod.  19.  (e)  Beatt.  353. 

(/)  3  Dow.  P.  C.  160.  (g)  HuUon  ▼.  Sand^i,  1  Yonnge,  608. 

(A)  Upon  inquiry  in  the  office  since  the  aboTe  order  was  pronounced,  the  Reporter 
was  informed  that  instructions  had  been  received  by  the  Officer  to  give  the  plaintiff  a 
side-bar  rule  for  liberty  to  examine  a  defendant  saving  just  exceptions.  The  case, 
however,  of  a  third  person  coming  in  to  prove  under  the  decree,  it  was  said,  remains 
as  before,  &c.  See  Cramer  v.  QriffUh^  1  Ir.  Eq.  B.  369. 
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JAMESON  V.  FARRER. 

Feb.  8.  (Sq^Sf  Exchequer.) 

Bj  marria^  Thx  bill  WM  filed  by  s  nmple  contract  creditor  of  T.  Leknd,  on  behtif 
tended  'hna-  of  himself  and  the  other  orediton,  for  the  administnition  of  hisiKets. 
^S"^^^'^'*    The  UBiul  decree  to  account    was  pronoanced ;  and  the  cause  now 

trustees  tliat  a  came  before  the  Court  upon  the  Remembrancer's  report,  exc^Uons  and 

certain  sum  of  mg-:*- 

money   should  ■"*"*•• 

be  Tested  in  the        The  Remembrancer  reported  that  by  indented  artides  of  agreement, 

the  surnvor  of  under  the  hand  and  of  seal  T.  Lelandy  dated  the  10th  of  January  1794, 

them  and  the   im  j  m^^e  and  eaeeuted  upon  his  marrlaffe  with  the  defendant,  Catherine 

execntoTS  and 

administrators    Lelftttd  otherwise  Franks,  the  aum  of  £833.  6s.  Sd.,  late  currency,  betng 

^r'^for  "^r'  ^^  *^>*^  ^  proportion  of  a  sum  of  £3000  to  which  CMherine  Fiadu 
upon  the  tmsts  iras  then  entitled,  together  with  other  sums,  were  vested  in  J.  Jjolaad  and 
u^Ies.  "xhe    Thomas  C.  Kearny  upon  certain  trusts;  and  amongst  others,  40  secore 

marriage  was  ^  jointure  of  £100  per  mmmm  to  Catherine  Franks,  in  C9^  die  shooid 

celeDrated,and       i*  < 

the  hnsband,    anivm  her  intended  husband.  And  it  was  by  the  said  vtielei  ooveosnted 

^£e^n^^  and  agraed  upon  by  and  between  the  paHies  thereto,  that  the  Mid  mm 

obtained  poe-  ^  £833.  66.  8d.  late  currency,  so  due  to  Catherine  •Franka  as  eforsnid, 

money ;  Held  ^•uM  become  vested  in  J.  Leland  and  T.  C.  Kearney,  and  the  sarriTor 

in  a  suit  for  the  of  them,  and  the  executors  and  administrators  of  such  survivor  for  ever, 

of  the  assets  subject  to  the  use^  intents  and  purposes  thermn  mendoned ;  and  should 

^®^^^'^^>  be  and  enure  to  the  chiki  or  children  of  the  aaid  intended  nuiriage,  pay- 

tees  were  enti-    able  in  such  shares  and   proporlioiia,  and  at  such  times  as  therein 
tied  to  rank  as    -n^-^*:-^-^j 
specialty    ere-    ™wD**onea. 

diton   of    the 

husband,  in  respect  of  that  sum  of  money. 

By  marriage  settlement,  a  som  of  £5000  was  Tested  in  tnistees  upon  tmst  to  permit 
the  wife,  in  case  the  liiqmd  «arnTe  her  husband,  to  receive  the  intmst  tfiemef  daiing 
her  life ;  and  in  case  there  should  be  no  issue  of  the  marriage,  in  trust  for  the  husband 
absolutely :  with  powtf  to  the  trustees,  with  the  consent  of  the  husband  and  wife,  to 
iuTcst  the  money  in  GoTcmment  or  on  real  security^  The  money  was  afterwards,  with  the 
consent  of  the  husband  and  wife,  lent  upon  mortgage.  Tbe  husband  died  without  issue ;  and 
by  his  will,  bequeathed  his  interest  in  the  £6000  to  A.  upon  certain  tmsti,  and  ^pointed 
him  hh  executor.  The  wife  afterwards  married  B. ;  and  upon  her  marriage,  the 
interest  on  the  £5000  was  assigned  to  A.  upon  trust  to  pay  the  yearly  interest  on  the 
£5000  to  the  wife  for  life ;  and  A.  coTenanted  with  tbe  wife  that  he,  his  executors,  &c., 
would  stand  po«essed  of  tiie  premises  assigned  to  him  upon  the  trusts  herein  mentiooed. 
The  £5000  was  paidfto  A.  out  of  the  ptomice  of  a  aale  had  in  a  suit  in  which  he  was 
a  defendant ;  and  A.  represented  to  B.  that  he  had  inveflted  the  money  upon  Govenupnent 
security ;  and  paid  her  interest  according  to  the  rate  it  would  have  borne  if  it  had  been 
so  invested,  ^e  money  was  not  in  f^t  so  infested,  but  was  applied  by  A.  to  his 
own  use. 

Heldy  in  a  suit  for  the  administration  of  A.'s  assets,  that  the  new  trustee  ef  B.'s  Ipst 
marriage  settlement,  was  entitled  to  rank  as  a  specialty  creditor  for  the  difference 
between  the  amount  of  tiie  interest  actually  paid  by  A.,  and  interest  upon  the  £5000 
calculated  at  £6  per  cent ;— vid  also  (there  being  a  defieienoy  of  t^e  assets  to  pay  ^ 
£5000,  which  was  a  debt  by  simple  contract),  as  a  specialty  ex^ditor  ler  any  fixture 
deficiency  in  the  interest,  calculated  at  £6  per  cent. 

Costa  of  the  suit  given  to  the  plaintiir,  a  simple  contract  creditor,  in  priority  to  the 
demands  of  judgment  ai^d  speoiuty  oraditors ;  the  suit  being  nejussafy,  and  having  beea 
properly  conducted. 
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That  in  18099  the  trustees  had  in  their  hands  as  such  trustees  the  said 
tarn  of  £833.  6s.  Sd. ;  and  that  T.  Leland  applied  to  them  to  lend  him 
the  said  sum  upon  an  assignment  of  certain  mortgages  and  judgments 
affecting  the  estate  of  W.  Vincent,  then  vested  in  him ;  to  which  the 
tnistees  agreed :  and  accordingly,  by  indenture  of  the  1st  July  1809,  T. 
Leland  assigned  the  said  mortgages  and  judgments  to  the  trustees,  to  hold 
to  tbem  to  and  for  the  trusts  and  purposes  in  said  indenture  mentioned. 

That  J.  Leland  died  in  December  1829,  leaving  T.  C.  Kearney  him 
snrnving;  and  after  his  death,  on  the  13th  of  April  1830,  the  principal 
sum  of  £833.  6s.  6d.  was  paid  off  by  W.  Vincent ;  and  by  indenture, 
dited  the  1st  of  March  1830,  under  the  hands  and  seals  of  T.  Leland 
lod  T.  C.  Kearney,  they  the  said  T.  C.  Kearney  (as  the  surviving  trustee 
under  8ud  articles)  and  T.  Leland,  in  consideration,- amongst  other  sums, 
of  the  said  sum  of  £833.  6s.  8d.,  the  receipt  whereof  they  did  thereby 
respectively  acknowledge,  assigned  the  said  mortgages  and  judgments  to 
W.  Vincent. 

That  the  said  principal  sum  was  paid  by  W.  Vincent  to,  and  was 
re€ei?ed  by  T.  Leland,  and  not  by  T.  C.  Kearney,  and  was  applied  by 
him  to  his  own  use. 

The  Remembrancer  then  ascertained  the  sum  due  to  J.  C.  Kearney,  the 
personal  representative  of  T.  C.  Kearney,  on  foot  of  the  said  principal  sum ; 
and  reported  that  J.  C.  Kearney,  in  respect  thereof,  was  entitled  to  rank 
as  a  specialty  creditor  in  the  administration  of  the  assets  of  T.  Leland. 

To  this  report  the  plaintiff  excepted,  on  the  ground  that  the  Remem- 
brancer ought  to  have  reported  that  J.  C.  Kearney  in  respect  of  said  sum, 
«as  entitled  to  rank  merely  as  a  simple  contract  creditor  of  T.  Leland. 


1841. 
Equity  Ejcch, 


The  SoUdtor  General  for  the  plaintiff. 

Mr.  Smithy  Q.  C,  for  J.  C.  Kearney. — The  trustees  are  specialty 
creditors  of  Leland  by  reason 'of  his  covenant  in  the  articles  of  1794, — 
that  this  sum  of  money  should  be  vested  in  the  trustees  for  ever  upon  the 
trusts  of  those  articles.  That  very  sum  of  money  afterwards  came  into  his 
po«e»ion :  and  not  having  been  by  him  paid  over  to  the  trustees,  but 
applied  to  his  own  use,  he  became  liable  to  the  trustees,  on  his  covenant, 
the  debt  is  a  specialty  debt.  Benson  v.  Benson  (a) ;  Mator  v.  Devon- 
pott  {ft).  So,  also,  it  may  be  argued  that  Lelaud  and  Kearney,  having 
in  the  assignment  of  the  1st  of  March  1830,  acknowledged,  under  hand 
and  seal,  the  receipt  of  this  sum  of  money,  and  the  report  having  found 
that  that  identical  money  was  paid  to  Leland  and  not  to  Kearney,  it  con- 
stituted a  specialty  debt  due  by  Leland  to  Kearney.  Giffbrd  v.  Mau- 
ley {e);  Turners.  War  die  (d). 


(a)  1  P.  Wnu.  130-31. 
(c)  Ca.  t.  Talb.  139. 


(i)  S  Sim.  287. 
id)  7  Sim.  80. 

2      Z     t 
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Equity  Ejech, 


Mr.  Radcliffe  in  reply. — The  test  is,  could  an  action  of  coTenant  be 
maintained  against  Leland,  upon  the  facts  found  by  the  report  ?  The 
money  was  vested  in  the  trustees ;  they  had  the  possession  of  it.  Twent]^ 
years  afterwards  they,  and  the  tenant  for  life,  concur  in  committing  a 
breach  of  trust.     That  merely  creates  a  simple  contract  debt. 


Pennefatheb,  B. — As  a  general  principle,  Equity  follows  the  Law; 
and  therefore  in  cases  like  the  present,  the  first  inquiry  usually  is,  whe- 
ther an  action  of  covenant  could  be  maintwned  by  the  party  ?  But  there 
are  a  variety  of  cases  to  be  found,  in  which  it  has  been  held  that  persons 
who  have  not  a  right  to  maintain  an  action  at  Law,  have  a  right  to  come 
into  Equity  to  enforce  the  performance  of  an  agreement  which  is  for  their 
benefit.  At  Law,  «  person  who  is  not  a  party  to  the  covenant  osooot 
maintain  an  action  upon  it ;  but  in  Equity,  the  persons  beneficially  io- 
terested  in  an  agreement  have  a  right  to  enforce  it.  If  the  agreement 
be,  that  money  shall  remain^^  ever  vested  in  trustees  for  the  use  of  the 
wife  and  children  of  the  covenantor,  the  persons  who  are  interested  in 
the  trusts  have  a  right  to  enforce  them  against  the  covenantor  in  the  name 
of  the  defaulting  trustee.  That  is  the  distinction,  in  form,  between 
Equity  and  Law  ; — ^in  either  case,  there  must  be  an  agreement ;  bat  in 
Equity,  the  persons  beneficially  interested  in  it  may  enforce  it,  although 
they  cannot  maintain  an  action  at  Law  upon  it*  It  is  a  mistake  to  say  that 
this  is  to  be  considered  as  a  case  merely  between  Leland  or  his  repre- 
sentatives and  the  trustees*  It  is  an  agreement  between  Leland  and  hb 
wife  and  children,  through  the  medium  of  the  trustees,  that  this  monej 
should  remain  for  ever  vested  in  the  trustees,  for  their  use :  and  that 
agreement  is  made  under  hand  and  seal.  Is  not  that  agreement  violated 
by  Leland's  obtaining  possession  of  the  money  ?  He  thereby  prevents  its 
remaining  in  the  hands  of  the  trustees,  for  the  purposes  for  which  it  was 
originatiy  intended  ;  for  whether  the  trustee  be  in  default  or  not,  cannot 
prejudice  the  cestui  que  trust.  I  have  no  doubt  whatever  but  that  Leland 
was  liable  upon  this  covenant.  This  was  money  to  which  he  would  hare 
been  entitled  Jure  mariti  ; — ^the  marriage  articles  cut  down  that  yu 
inaritiy  and  Leland  covenanted  that  that  which  would  otherwise  have  be- 
longed to  him,  should  be  vested  in  the  trustees,  to  remain  for  ever  to 
the  use  of  his  wife  and  children.  Then  if,  at  any  distance  of  time,  be 
prevent  the  eiecution  of  that  trust  by  getting  the  money  into  his  hands, 
he  violates  his  agreement ;  and  the  agreement  being  under  hand  and  seal^ 
he  thereby  becomes  a  specialty  debtor. 


FosTEB,  B.,  and  Richards,  B.,  concurred. 

The  following  state  of  facts  also  appeared  upon  the  Remembrancer's 
report :— - 

By  indenture  of  the  24th  of  November  1812,  made  between  Major 
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R.  Boles  and  Stisannah  his  wife  of  the  one  part>  And  J,  Langtoni  J.  Grogan         1 84 1 . 

and  J.  Boles  of  the  other  part,  R.  Boles  granted  and  assigned  to  J.  Lang-     EquUyExch, 

too,  J.  Grogan  and  J.  Boles,  their  executors,  administrators  and  assigns 

(amongst  other  property),  one  undivided  sixth  part  of  certain  lands, 

together  with  the  sum  of  £7000  Government  £5  per  cent  stock,  in  trust 

to  permit  and  suffer  R.  Boles  to  receive  and  take  the  rents,  issues  and 

profits  of  the  lands,  and  the  interests,  dividends  and  proceeds  of  the  stock 

daring  the  term  of  his  life  ;  and  after  his  decease,  in  case  his  wife,  the 

said  Susannah,   should  survive  him,  to  permit  and  suffer  her  and  her 

asiigos,  to  take  and  receive  all  and  lingular  the  rents,  issues   and 

profits  of  the  lands,  and  the  interest,  dividends  and  proceeds  of  £5000, 

part  and  parcel  of  sud  sum  of  £7000,  during  the  term  of  her  life,  in  lieu 

of  dower  and  thirds;  and  in  case  there  should  be  no  issue  of  the  said 

H  Boles  on  the  body  of  Susannah  bis  wife,  in  trust  as  to  the  whole  undi- 

Mded  sixth  part  of  said  lands,  to  the  use  of  the  survivor  of  them,  his  or 

ber  executors,  administrators  and  assigns  ;  and  as  to  the  sum  of  £7000,  to 

the  use  of  R«  Boles,  his  executors,  administrators  and  assigns.     This 

deed  contained  a  power  authorising  the  trustees,  with  the  consent  of 

R.  Boles  and  Susannah  his  wife,  to  invest  the  stock  on  real  securities. 

The  trustees,  with  the  consent  of  R.  Boles  and  Susannah  his  wife, 
Fold  out  the  £7000  Government  £6  per  cent,  stock;  and  lent  the  pro- 
dace  thereof  £7102.  7s«  6d.,  to  the  trustees  of  the  settlement  of  Mr. 
Pooaonbj,  vpon  a  mortgage  oi  certain  estates,  dated  the  7th  of  Feb- 
ruary 1614. 

R.  Boles  died,  without  issue,  in  the  month  of  September  1815;  and, 
bj  bis  last  wiU,  he  devised  and  bequeathed  all  the  residue  of  his  property, 
real,  freehold  and  personal  (and  which  included  his  interest  in  the 
£7102.  7s.  6d.,  expectant  on  the  death  of  Susannah  his  wife),  to  T. 
Leiiod,  bis  heirs,  executors,  administrators  and  assigns,  upon  certain 
trusts;  and  appointed  him  his  sole  executor.  Shortly  after  his  death,  T. 
Ulsod  proved  bis  will,  and  obtained  probate  thereof. 

Id  1825,  Susannah  Boles  intermarried  with  Willam  P.  Hoey  ;  and  upon 
tbat  occasion,  a  settlement  dated  the  7ih  of  October  1825,  was  executed 
between  W.  P.  Hoey  of  the  first  part,  Susannah  Boles  of  the  second  part, 
J-  Grogan  and  J.  Bc^es,  surviving  trustees  in  the  settlement  of  November 
1812,  of  the  third  part,  and  T.  Leland  of  the  fourth  part ;  whereby 
J*  Grogan  and  J.  Boles,  by  the  direction  of  S.  Boles,  granted  and  assigned 
to  T.  Lehmd,  his  executors,  adminutrators  and  assigns  (amongst  other 
property),  the  interest  and  profits  arising  and  to  arise  from  the  said  sum  of 
£6000  then  lately  parcel  of  the  said  sum  of  £7000  Ooyemment  £5  per 
cent,  stock,  and  amounting  to  the  sum  of  £5073.  2s.  6d.  sterling,  parcel 
of  the  said  sum  of  £7102.  7b.  6d«  secured  by  the  mortgage  of  the  7th 
of  February  1814 ;  alid  tbe  same  were  by  the  said  indenture  declared 
*Qd  agreed  to  be  so  vested  in  T.  Leland,  his  heirs,  executors,  administra-*^ 
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tors  and  assigns  in  trust,  apd  to  and  for  the  nsesi  intents  and  purposes 
thereinafter  mentioned,  and  none  other ;  that  is  to  say  upon  trost,  to  pay 
the  yearly  interest  to  arise  from  the  said  sum  of  £5000,  and  from  certain 
other  monies  of  the  said  S.  Boles  and  then  in  the  hands  of  T.  Leland,  to 
the  said  S.  Boles  and  her  assigns  for  her  life,  for  her  sole  and  separate  use ; 
and  after  her  decease,  upon  other  trusts  in  the  said  settlement  spedfied : 
and  T.  Leland,  in  consideration  of  the  premises,  did  by  the  said  inden- 
ture, for  himself,  his  heirs,  executors,  administrators  and  assigns  pro- 
mise, declare  and  agree  to  and  with  S.  Boles,  her  executors,  adminis' 
trators  and  assigns,  that  he  and  they  should  and  would  from  thenceforth 
stand  and  be  seized  and  possessed  of  all  and  singular  the  towns,  lands 
and  premises  and  securities  thereinbefore  assigned  and  conreyed  to  htm, 
to,  for  and  upon  the  several  uses,  trusts,  intents  and  purposes  therein- 
before mentioned  and  declared  concerning  the  same  ;  and  to  and  for  no 
other  use,  trust,  intent  or  purpose  whatsoever. 

The  marriage  was  afterwards  solemnized ;  and  T.  Leland  acted  as  such 
trustee,  from  the  execution  of  the  settlement  to  the  time  of  his  death, 
when  the  trusts  thereof  devolved  upon  W.  P.  Hoey  as  his  personal  repre- 
sentative :  but  he  having  declined  to  act  in  the  trusts  of  the  settlement, 
£•  Grogan  was  in  1 837,  pursuant  to  an  order  of  the  Court  of  Chancery, 
appointed  trustee  in  his  place  ;  and  the  trust  funds  were  by  deed  of  the 
19th  of  August  1837,  vested  in  him  upon  the  trusts  of  the  settlement 

After  the  death  of  Mr.  Ponsonby,  a  suit  was  instituted  in  the  Court 
of  Chancery  by  Thomas  Tidd,  against  F.  A.  Prittie,  T.  Leland,  the  heir 
and  personal  representative  of  Mr.  Ponsonby,  J.  Grogan,  and  J.  Boles; 
and  by  a  decree  pronounced  in  that  cause  on  the  11th  of  May  1832, 
T.  Leland  was,  as  the  executor  of  R.  Boles,  and  as  such  trustee  in  the 
settlement  of  the  7th  of  October  1826,  decreed  entitled  to  the  sum  then 
due  on  foot  of  the  mortgage  of  the  7th  of  February  1814;  and  after- 
wards by  an  order  made  in  August  1 832,  the  sum  of  £6757.  3s.,  bein^ 
the  amount  then  due  on  foot  thereof,  for  principal  and  interest,  was  paid 
to  T.  Leland  as  such  executor  and  trustee  out  of  the  funds  then  in  bank 
to  the  credit  of  that  cause.  T.  Leland  applied  that  money  to  his  own  use; 
and  represented  to  Susannah  Hoey  that  the  sum  of  £5073.  2s.  6d.  late 
currency,  being  the  proportion  thereof  on  which  she  was  entitled  to  in- 
terest, had  been  invested  by  him  in  the  new  Government  £3.  lOs.  per 
cent,  stock ;  and  he  paid  her  interest  thereon  at  the  rate  of  dC3.  10s.  per 
cent,  per  annum  only,  as  if  the  same  had  been  so  invested. 

The  Remembrancer  then  reported,  that  there  was  due  to  E.  Grogan 
on  foot  of  the  difference  between  the  interest  on  the  sum  of  £5073.  2s.  6d. 
late  currency,  at  the  rate  of  £3.  lOs.,  and  £6  per  cent,  per  annum,  (which 
he  charged  against  the  estate  of  T.  Leland,)  the  sum  of  £385.  16s.  2^*; 
and  that  £•  Grogan  was  entitled  to  rank  in  respect  thereof  as  a  specialty 
creditor  of  T.  Leland.     And  further,  he  reported  that  £.  Grogan,  as 
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•uch  trustee  as  Aforesaidi  was  entitled  to  have  a  value  put  upon  the  life 
interest  of  S.  Hoey»  in  so  much  of  the  sum  of  £5073.  2s.  6d.  late  cur- 
rency, as  the  assets  of  T.  Leland  should  he  insufficient  to  pay  to  the 
personal  representative  of  R.  Boles ;  or  else  to  have  a  portion  of  the 
assets  of  T.  Leland  set  apart  sufficient  to  secure  an  annual  payment  to  S. 
Hoey,  equivalent  to  the  yearly  interest  on  such  part  of  the  said  sum  of 
£5073.  2s.  6d.,  as  the  assets  of  T.  Leland  should  prove  insufficient  to 
pay  to  the  personal  representative  of  R.  Boles ;  and  that  E.  Grogan  was 
entitled  to  rank  in  respect  of  the  amount  of  such  valuation,  or  of  spch 
sum  so  to  be  set  apart,  as  a  specialty  creditor  in  the  administration  of  the 
assets  of  T.  Leland. 

To  this  report  the  plaintiff  excepted :  first,  on  the  ground  that  the  Re- 
membrancer ought  not  to  have  found  £.  Grogan,  as  such  trustee,  a 
creditor  at  all  against  the  estate  of  T.  Leland  in  respect  of  the  difference 
of  interest  between  £3.  1  Os.  and  £6  per  cent,  per  annum  on  the  said  sum 
of  £5073.  2s.  6d. — second,  that  he  ought  to  have  found  that  £.  Grogan,  in 
respect  of  said  difference,  was  entitled  merely  as  a  simple  contract  creditor 
of  T.  Leland : — third,  that  he  ought  not  to  have  found  £.  Grogan  a 
creditor  at  all,  in  respect  of  the  life  interest  of  S.  Hoey,  in  so  much  of 
the  said  sum  of  £5073.  2s.  6d.  as  the  assets  of  T.  Leland  should  prove 
insufficient  to  pay. 


1841. 

Equity  Egeh* 


The  Solicitor  General  and  Mr.  Radcliffe  for  the  plaintiffs,  admitted 
that  Leland  was  chargeable  with  the  difference  between  interest  at  the 
rate  of  £6  per  cent,  and  £3.  10s.  percent,  on  the  sum  of  £5073.  2s.  6d.  ;* 
but  argued  that  he  was  only  a  simple  contract  debtor  for  that  difference ; 
for  that  the  default  of  the  trustee  in  not  investing  the  trust  funds  in  the 
three  and  a-half  per  cents  was  a  breach  of  his  general  duty  as  trustee, 
and  not  a  breach  of  any  covenant  in  the  settlement  of  Mrs.  Hoey. 


'Mi.  Brewster^  Q.C.,  and  Mr.  Pilkingtony(oT  the  trustee  in  the  settle- 
ment of  October  1825. — It  is  admitted  that  Leland  became  a  debtor  by 
specialty  for  the  principal  money,  which,  instead  of  investing  in  the 
public  funds,  he  applied  to  his  own  use  :  and  no  reason  can  be  assigned 
why  the  interest  thereon  should  not  be  a  debt  of  the  same  nature. 
Leland  has  also  covenanted  for  the  payment  of  this  interest,  for  he  cove- 
nants that  he  would  stand  possessed  of  the  town,  lands  and  premises 
and  securities  assigned  to  him  upon  the  trusts  mentioned  in  the  settle- 
ment ;  which  trusts  were,  amongst  others,  to  pay  the  interest  to  arise 


*  On  this  question,  see  Forrest  ▼.  Elwet,  4  Ves.  493 ;  PUty  ▼.  Stacef  4  Yes.  620 ; 
Peeeek  y.  ReddmgUm,  b  Ves.  794  ;  Br  parte  Shakeshaft^  3  B.  C.  C.  197 ;  ByrchiU 
y.  Brat^wd,  6  Mad.  336;  Devayne*  ▼.  ^o6/e,  Clayton's  Casey  1  Mer.  672 ;  Bate  t. 
Sealesy  13  Ves.  402. 
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from  the  lam  of  £5000  (that  is  to  saj  at  the  rate  of  £6  per  cent^  accord- 
ing to  the  admission  of  the  (dabtiff),  t6  S«  Boles  for  her  life.  He 
covenants  to  perform  his  duty  as  trustee ;  therefore  every  breach  of  his 
duty,  constitutes  a  specialty  debt* 

FssmVATBERy   B. 

The  Court  was  at  first  struck  with  the  objection,  that  this  was  a  breach 
of  the  general  duty  of  the  trustee,  and  not  of  any  contract  under  his  hand 
and  seal ;  and,  therefore,  that  it  merely  created  a  simple  contract  debt 
But  upon  looking  into  the  settlement,  we  find  that  there  is  a  contract 
under  the  hand  and  seal  of  the  trustee,  which,  in  our  opinion,  makes 
Leland  a  specialty  debtor  in  respect  of  this  breach  of  trust  He  is  bound 
by  an  instrument  under  his  hand  and  seal,  to  hold  and  apply  the  principal 
money  in  the  manner  specified  in  the  settlement;  and  there  u  no  ques- 
tion but  that  Leland  is  a  debtor  by  specialty  for  the  amount  of  the  principal 
sum.  He  is  abo  bound,  by  the  same  instrument,  to  pay  the  interest  to 
the  ce9tui  ^[ue  trust ;  and  his  contract  to  pay  the  interest  is  eecored  in 
the  same  manner  as  his  contract  to  pay  thei  principal.  What,  then,  is 
the  interest  which  the  trustee  contracted  to  pay?  If  the  money  had 
remained  in  the  hands  of  the  trustee,  he  must  have  paid  legal  interest  for 
it  at  the  rate  of  £6  per  cent. :  and  shall  he  be  in  a  better  situation  because 
he  has  endeavoured  to  impose  upon  his  cestui  que  trusty  by  informing  her 
that  he  had  invested  the  money  in  the  public  funds,  and  paying  her  interest 
as  if  it  had  been  so  invested  ?  If  he  had  so  invested  the  trust  money, 
the  cestui  que  trust  would  have  had  the  benefit  of  any  rise  in  the  foods, 
and  of  Government  security ;  and  perhaps  she  might  have  exercised  a 
sound  discretion  in  adopting  the  act  of  the  trustee :  but  he  did  not  so 
invest  the  money ;  and  justice  requires  that  he  should  not  take  advantage 
of  his  own  misrepresentation ;  and  that  he  should  be  placed  in  the  same 
situation  as  if  he  had  never  invested  the  money  in  the  funds ;  or  having 
invested  it,  that  he  had  afterwards  sold  it  out,  without  the  consent  of  bis 
cestui  que  trust ;  in  which  case  he  would  be  answerable  for  legal  interest 
He  has  bound  himself  by  covenant  to  pay  the  prindpal  and  the  interest 
which  might  accrue  due  on  it,  in  the  manner  specified  in  the  settlement : 
and  the  circumstances  of  the  case  establish  that  the  interest  he  is  liable 
to  pay  is  at  the  rate  of  £6  per  cent 


Foster,  B, 

It  is  not  dbputed  that  Leland  was  a  specialty  debtor  for  the  principal; 
the  question  is  whether,  upon  the  same  state  of  facts,  he  is  only  to  be 
considered  as  a  debtor  by  simple  contract  for  the  interest  ?  The  deed, 
however,  shews  that  he  ia  a  debtor  by  specialty  for  both  principal  and 
interest 
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Grenerally  speaking,  a  Court  of  Equity  conaden  tnat  which  a  party 
contracts  to  do,  as  done  ;  and  charges  the  contracting  party  accord* 
ingly :  but  there  is  a  difference  with  respect  to  cases  between  trustee  and 
cestui  que  trust.  As  between  them,  it  has  not  been  held  to  be  suffi- 
cient— ^in  order  to  execute  a  contract  which  the  trustee  had  engaged  to 
fulfil,  and  by  means  of  which  he  obtained  dominion  oyer  the  trust  funds^ 
to  deal  with  him  as  if  he  had  performed  his  contract^  he  not  having 
actually  done  so.  Again,  it  is  a  principle  of  a  Court  of  Equity,  that  a 
trustee  shall  not  be  permitted  to  make  a  profit  of  the  trust  fund ;  and 
although  the  cestui  que  trust  might  have  been  content  to  enter  into  a 
contract  whereby  less  than  the  legal  interest  was  reserved ;  yet,  if  the 
trustee  obtain  the  possession  of  the  trust  fund  by  means  of  a  mis-state- 
ment, he  shall  not  be  allowed  to  hold  it  without  paying  the  full  legal 
interest.  That  principle  has  been  established  by  the  case  of  Benson  v. 
Senson  (a),  and  has  been  frequently  acted  on  since.  I  am,  therefore, 
clearly  of  opinion,  that  the  Officer  was  right  in  charging  the  trustee  with 
interest  at  the  rate  of  £6  per  cent.  Then  the  next  question  is,  whether 
this  is  a  specialty  debt  of  the  trustee  or  not  ?  I  would  be  disposed  to  say, 
that  if  the  principal  be  a  specialty  debt,  whatever  may  be  due  for  interest 
thereon  must  also  be  a  debt  by  specialty,  as  accessorial  and  of  the  same 
nature  as  the  principal :  but  it  is  not  necessary  to  decide  that  abstract 
question  in  the  present  case ;  for  there  is,  in  this  settlement,  an  express 
covenant  by  the  trustee  to  pay  all  interest  which  shall  arise  on  the  prin- 
cipal sum,  to  the  cestui  que  trust.  The  principal  sum  afterwards  came  to 
the  hands  of  the  trustee ;  and  the  interest  which  arises  on  that  sum, 
according  to  the  decision  of  the  Court,  is  at  the  rate  of  £6  per  cent.  I 
agree  with  the  other  members  of  the  Court,  that  those  exceptions  must 
be  overruled. 


1841. 
EfvityEaeh. 

JTAMSaON 
FABBBB. 


Counsel  for  the  plaintiff  then  proceeded  to  argue  the  last  exception. 

Mrs.  Hoey  is  entitled  to  the  interest  on  the  £5000  for  her  life :  the 
principal  sum  got  into  the  hands  of  Lioland  ;  and  the  Remembrancer  has 
found  that  as  to  that  sum  he  was  a  debtor  by  simple  contract. — [Pennb- 
FATHEB,  B.  The  former  exception  was  argued  as  if  the  £5000  was  a 
specialty  debt  of  Leland ;  and  the  Court,  in  pronouncing  judgment  upon 
it,  assumed  that  such  was  the  fact ;  and  that  it  had  been  assigned  to 
Leland  upon  the  trusts  of  the  settlement.  It  now  appears  that  it  con- 
stituted merely  a  simple  contract  debt :  the  reasons,  therefore,  which  the 
Court  gave  for  its  judgment  are  not,  all  of  them,  applicable  to  the  actual 
state  of  the  facts.     The  exception,  however,  must  be  ruled  in  the  same 


(a)  IS  Yen.  403. 
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EfnHfEieA.  the  iDterest,  whatever  it  might  be ;  and  the  Court  having  decided  thu 
jiAiCKSon  auch  interest  ought  to  be  calculated  at  the  rate  of  £6  per  cent.,  Lelaod 
became  a  specialty  debtor  for  the  amount  of  it.  FoBTJcm,  B.,  and 
Richards  B^  concur. j — Then  as  to  the  last  exception,  bow  can  Leland 
or  hU  asset*  be  a  debtor  for  interest  which  he  never  received  ?  Leland, 
as  trustee  in  Mn.  Hoey's  settlement,  bad  nothing  to  do  with  the  princi- 
pal sum  of  £5000 ;  he  was  only  to  receive  the  interest  thereon ;  tnd 
when  he  received  it,  he  became  a  specialty  debtor  for  its  amount. 

Mr.  Brewtler,  Q.  C^  and  Hr.  Pilkington,  for  the  trustee  of  Mn. 
Hoey's  settlement. — It  is  now  ruled  that  Leland  was  a  specialty  debtor 
for  the  interest  on  the  £5000 :  it  ts  said  that  he  is  a  debtor  only  for  such 
interest  as  he  should  receive  i  and  that  he  has  not  received  any :  but  it 
appears  that  Leland  received  the  principal  money  ;  therefore,  he  is  to  be 
conddered  as  having  received  the  interest  as  it  fell  due. 

Pesnefatbkb,  B. — The  interest  on  the  £5000  was  assi^ed  to  I*- 
bnd  upon  a  special  trust,  which  he  covenanted  to  perform  :  and  having 
covenanted  to  pay  the  interest  to  Mrs.  Hoey,  he  receives  the  principsl 
money.  Is  he  not  then  bound  to  pay  the  interest,  by  virtue  of  hit  cove- 
nant ?  He  has  put  himself  into  a  wtuation  in  which  he  is  answerable  for 
the  interest. 

FosTEK,  B. — Leland  has  covenanted  to  pay  the  interest  on  the  £5000. 
The  objection  made  is  that  there  is  no  fund  from  which  the  interest  w  lo 
arise :  the  answer  is  that  Leland  has  received  it :  and  the  inference  which 
the  plaintiSs  seek  to  draw  from  these  facts  is,  that  Leland  was  not  liaUc 
for  any  interest ! 

RlCBAaoSt  B.  concurred. 

Exceptions  overruled. 

Peitnefathxb,  B. 

This  being  a  case  in  which  it  was  necessary  that  asuil  should  have  been 
instituted  by  some  person  for  the  administration  of  the  assets  of  the  intn- 
tale,  and  it  having  been  properly  conducted,  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  the  costs  of  the  cause,  to  be  paid  out  of  the  fund 
in  preference  to  the  demand  of  any  specialty  or  judgment  creditor.  Wt 
say  nothing  as  to  his  being  entitled  to  those  costs  as  against  any  mort- 
gagee, if  any  such  there  be. 
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In  the  Matter  of 

THE  COMMISSIONERS  FOR  THE  IMPROVEMENT  OF 

THE  NAVIGATION  OF  THE  RIVER  SHANNON. 

(In  the  Rolls.)  j^^  28. 

This  was  a  petition  under  the  Shannon  Navigation  Act,  2  &  3  FtCy    Where  land<t 
f.6l,  presented  by  Viscountess  Castleroaine,  and  by  Lord  Castlemaine    v'^ComnSs-*^^ 

on  his  own  behalf  and  on  behalf  of  his  children,  who  were  minors,*  and   sioners    under 

the2&3  Vic. 
c.  61,  for  the 
purposes  of  the  act,  and  the  purchase-money  is  lodged  in  Court,  the  Court  will,  under 
the  words  ^'reasonable  costs,  charges  and  expenses,"  in  the  29th  section,  award  to  the 
parties  entitled,  the  costs  necessarily  incurred  by  them  in  obtaining  payment  from  the 
Court,  and  in  having  the  money  invested  upon  trusts  similar  to  those  to  which  the  lands 
purchased  were  subjecL 


*  By  the  S  &  3  Viet.  e.  61,  s.  19,  corporations  and  incapacitated  persons  may  con- 
tract with  die  Commis^oners  ;  and  by  section  25,  it  is  enacted,  that  where  the  pur- 
ebiwmooey  or  any  part  thereof  "  shall  belong  to  any  corporation,  fem€  covert,  infant, 
"  lanatic,  or  person  or  persons  under  any  disability  or  incapacity,"  it  shall,  *'  in  case 
"  the  same  exceed  two  hundred  pounds,"  '^  be  paid  into  the  Bank  of  Ireland  in  the 
'^name  and  with  the  privity  of  the  Accountant- General  of  the  Court  of  Chancery  in 
*'  Ireland"—"  to  the  intent  that  such  money  or  such  portion  thereof  shall  be  applied, 
"ander  the  direction  and  with  the  approbation  of  the  Senior  Master  of  Chancery,  to  be 
''lignified  by  an  order  made  upon  a  petition  to  be  preferred  in  a  summary  way  by  the 
'*  penoa  or  persons  who  would  have  been  entitled  to  the  rents  or  profits  of  the  said 
'^  lands,  tenements  or  hereditaments  standing  settled  therewith  to  the  same  or  the  like 
^  Qws  or  purposes,"  &c. 

The  28th  and  29th  sections  are  as  follow : — 

Section  28. — '^  And  be  it  enacted,  that  in  case  any  person  or  persons  claiming  to  be 
*'  entitled  to  or  interested  in  any  lands  tenements  or  hereditaments,  or  other  matters 
'*  or  things,  for  which  any  sum  of  money  has  been  or  shall  be  awarded  or  contracted 
**  for,  or  in  or  to  any  charge  lien  or  encumbrance  thereon,  shall  refuse  to  appear 
*^  before  the  said  Commissioners,  or  shall  not  be  able  to  make  out  a  good  title  thereto, 
"or  to  prove  such  claim  as  he  shall  make,  to  the  satisfaction  of  the  said  Commissioners, 
"or  shall  refuse  to  execute  such  conveyance  or  conveyances  as  hereinafter  mentioned, 
'*  or  be  under  any  incapacity^  or  in  case  the  person  or  persona  so  entitled  or  interested 
"  be  absent  from  Ireland,  or  cannot  be  discovered,  or  in  any  other  case  in  which  it 
"  ihsll  seem  expedient  to  the  said  Commissioners  so  to  do,  it  shall  and  may  be  lawful 
"far  the  said  Commissioners  in  every  such  case  to  order  the  said  sum  or  sums  so 
"  awarded  or  contracted  for,  or  any  part  thereof,  to  be  paid  into  or  lodged  in  the  Bank 
"  of  Ireland  in  the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court 
"of  Chancery  in  Ireland,  to  be  placed  to  his  account  there  ex  parte  the  said  Commis- 
"  lioners,  to  the  intent  that  the  same  might  be  subject  to  the  order,  control,  and  dispo- 
"  sition  of  the  said  Coui:t ;  which  said  Court,  on  the  application  of  any  person  or  persons 
"  making  such  claim  to  such  sum  or  sums  of  money,  or  any  part  thereof,  or  on  the  ap- 
"  pUeatioo  of  the  said  Commissioners  if  they  shall  be  entitled  to  receive  the  same  or  any 
**  part  thereof,  by  motion  on  petition,  shall  be  and  is  hereby  empowered,  in  a  summary 
'*way  of  proceeding  or  otherwise,  as  to  the  said  Court  shall  seem  meet,  to  order  the 
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by  John  M'CUntocki  a  trustee,  for  tbe  application  and  investment  of  a 
sum  of  £1222.  8s.  Sd.,  the  purchase-money  of  certain  mill  concerns  and 
Inre  premises  adjoining  the  river  Shannon  at  Athlone,  taken  by  the  Commis- 

sioners for  the  purposes  of  the  act,  who  had  lodged  the  money  in  the 
OF  SHANNON    Bank  of  Ireland  pursuant  to  the  28th  section. 

The  petition  stated  the  will  of  tbe  late  Viscount  Castlemaine,  under 
which  Viscountess  Castlemaine  was  entitled  to  the  real  estates  of  the 
testator,  including  tbe  premises  taken  by  the  Commissioners,  for  the  term 
of  her  life ;  remainder  to  the  testator^s  nephew,  the  present  Lord  Castle- 
maine, for  the  term  of  his  life,  with  successive  remainders  to  his  chil- 
dren ;  and  the  will  contained  a  devise  to  trustees  of  the  residue  of  tbe 
testator's  personal  estate,  upon  trust,  to  purchase  lands  to  the  same  uses 
as  the  testator^s  real  estates. 

The  prayer  of  the  petition  was,  that  the  said  sum  of  £1222.  8s.  Sd. 
might  be  invested  in  the  purchase  of  lands,  tenements  or  hereditaments 
under  the  direction  and  approbation  of  William  Henn,  Esq.,  the  senior 
Master  of  this  Court ;  and  that  it  might  be  referred  to  the  said  Master 
to  approve  of  a  proper  purchase  of  lands  in  which  the  said  sum  might 
be  invested,  and  to  approve  of  proper  deeds  to  be  executed  by  all  proper 
parties  for  conveying  and  settling  the  lands  so  to  be  purchased,  to  for 
and  upon  such  other  like  uses,  trusts,  intents  and  purposes,  and  in  the  same 
manner  as  and  upon  which  the  said  several  premises  aforesaid  taken  by 
the  said  Commissioners  stood  settled  and  limited,  or  such  of  them  as  were 
now  existing  or  capable  of  taking  effect ;  and  that  in  the  mean  time,  until 
such  purchase  should  be  made,  that  thesaidsumof  £1222.  8s.  8d.  might 
be  invested  by  the  said  Accountant- General,  with  the  privity  of  said 
Master,  in  the  purchase  of  new  three  and  a-half  per  cent.  Government 
stock ;  and  until  the  said  Government  stock  shall  be  ordered  to  be  sold  by 
the  said  Master  for  the  purposes  of  the  purchase  aforesaid,  that  the  divi- 
dends and  annual  produce  thereof  might  be  paid  to  the  petitioner  Florinda 


«  same  to  be  laid  oat  or  invested  aii  to  the  said  Court  sball  veem  meet,  or  to  order  pay- 
*'  ment  or  diBtribution  thereof,  or  payment  of  the  diri  jen^  or  interest  thereof,  aecord- 
'^  ing  to  the  respective  estate  or  estates,  title  or  interest  of  the  person  or  persons  making 
'*  claim  thereto,  and  to  make  snch  order  in  the  premiaes  as  to  the  said  Court  shall  seem 
*^  meet,  jnst  and  reasonable ;  and  the  cashier  or  cashiers  of  the  Bank  of  Ireland  who 
''shall  receive  Much  snm  or  snms  of  money  is  and  are  hereby  required  to  give  a  receipt 
"  or  receipts  for  the  same,  mentioning  and  specifying  from  whom  and  on  whose  aoconnt 
« the  same  were  reftpectively  received,  to  tbe  person  or  persons  from  whom  tbe  same 
**  were  received." 

Section  29. — "  And  be  it  enacted,  that  when  any  money  shall  be  paid  into  tbe  Bank 
''  of  Ireland,  and  be  subject  to  the  orders  and  directions  of  the  Conrt  of  Chancery  a« 
"  aforesaid,  it  shall  be  lawful  for  the  said  Court  to  order  such  sum  to  be  paid  by  the  said 
«  Commissioners  to  the  persons  interested  in  such  money,  for  their  reasonable  costs, 
'*  charges  and  expenses,  as  to  the  said  Court  shall  seem  just  and  proper." 
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Viscountets  Castlemaine  for  her  lifey  with  remainder  to  the  petitioner         1841. 
Richard  Baron   CaBtlemnne  for  his  life>  or  their  respective  aftornies      ,    ^^^^'   ^ 
thereto  lawfully  authorised,  or.  to  such  of  the  petitioners  as  to  the  Court  In  re 

should  seem  meet ;  and  that  accordingly,  the  Accountant-General  of  this  sioners 
Court  might  be  ordered  to  draw  on  the  Governor  and  Company  of  the  of  shannon 
Baok  of  Ireland  for  the  said  dividends  in  favour  of  the  petitioners  as 
tforesaid,  to  be  applied  upon  the  several  trusts,  intents  and  purposes  men- 
tioned and  declared  in  the  will  of  the  said  William  Lord  Viscount  Cas- 
tlemaine of  and  concerning  the  same ;  and  that  the  said  Commissioners 
mighl  pay  to  your  petitioners  their  costs  charges  and  expenses  in  relation 
to  the  matters  aforesaid:  and  that  it  might  be  referred  to  said  Master  to 
tu  and  ascertain  the  same,  or  for  such  other  order,  &c. 

Mr.  fF«  Srooke,  Q.  C,  and  Mr.  BtUtyy  for  the  petitioners,  relied  on 
the  29th  section  of  the  act  as  entitling  them  to  all  costs. 

The  SdicUor- General  and  Mr.  Jeffbotty  contra. 

The  Masteb  of  the  Rolls  said  that  he  had  decided  in  two  or 
three  cases  of  this  kind,  that  where  the  Commissioners  lodge  purchase- 
moDey  in  Court,  the  Court  has  jurisdiction,  under  the  latter  words  of  the 
29th  section  of  the  act,  to  order  the  Commissioners  to  pay  to  the  parties 
entitled,  the  costs  of  having  it  invested  in  stock,  and  also  of  the  investment 
when  necessary,  in  lands  subject  to  the  like  trusts  as  the  lands  purchased 
hy  the  Commissioners  were  liable  to. 

Osder: — That  the  several  sums  in  cash,  following,  viz.,  [the 
purchase-monies  of  the  several  portions  of  the  premises,  making: 
altogether  £1222.  8s.  8d.,  severally  standing  to  the  credit,  and 
entitled  in  the  Accountant- General's  books,  Ex  parte  the  Com- 
missioners for  the  Improvement  of  the  Navigation  of  the  River 
Shannon,  &c.]  be  laid  out  and  invested,  with  the  approbation 
of  William  Henn,  Esq.,  the  senior  Master  of  this  Court, 
and  the  privity  of  the  Accountant- General,  to-  an  account 
to  be  entitled,  Ex  parte  the  Commissioners  for  the  Improve- 
ment of  the  Navigation  of  the  River  Shannon,  and  of  the  seve- 
ral petitioners  in  this  matter ;  and  when  the  same  shall  be  so 
transferred,  it  is  further  ordered  that  the  said  Accountant-Gene- 
ral  do  draw  upon  the  Governor  and  Company  of  the  Bank  of 
Ireland  in  favour  of  the  petitioner  the  Right  Honorable  Florinda 
Viscountess  Castlemaine,  or  her  attorney  thereto  lawfully  autho- 
rised, for  the  interest  and  dividends  from  time  to  time  to  accrue 
due  on  the  said  stock  during  her  life,  or  until  further  order ; 
and  after  the  death  of  the  sud  Florinda  Viscountess  Castlemaine, 
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..it  is  further  ordered  that  the  s«d  Accountant- General  do  draff 
^on  the  said  Governor  and  Company  of  the  Bank  of  Ireland  in 
favour  of  the  petitioner  the  Right  Honorable   Richard  Baron 
Castlemaine,  or  his  attorney,  &c^  for  the  interest  and  dividends 
from  time  to  time  to  accrue  due  on  the  said  stock  during  his 
life,  or  until  further  order :  and  it  is  further  ordered  that  it  be, 
and  it  is  hereby  referred  to  the  said  Master  to  approve  of  a  pro- 
per purchase  of  lands  of  inheritance,  in  which  the  said  suoi  of 
£1222.  88.  8d.  should  belaid  out  and  invested,  pursuant  to  the 
trusts  of  said  will  of  the  late  William  Viscount  Castlemaine ; 
and  when  a  proper  purchase  of  lands  of  inheritance  shall  be  had, 
it  is  further  ordered  that  the   sud  Master  do  then  approve  of 
proper  deeds  of  conveyance,  with  proper  covenants,  in  order  to 
vest  the  lands  to  be  purchased  in  proper  trustees  to  be  liable  to 
the  trusts  of  the  will  of  the  said  late  William  Viscount  Castle- 
maine  in  relation  to  the  lands  and  premises  in  the  petition  men- 
tioned, and  from  the  sale  of  which  the  sud  sum  of  £1222.  8s.  8d. 
has  been  produced :  and  the  Court  doth  declare  that  the  said 
Commissioners  are  to  pay  to  the  Petitioners  the  costs  of  thb 
order  and  the  investments  thereunder,  and  any  costs  that  maj 
be  properly  incurred  by  the  Petitioners  in  relation  to  the  pur- 
chase of  lands  of  inheritance  to  be  made  pursuant  to  this  order; 
and  it  is  further  ordered  that  it  be  referred  to  the  said  Master 
to  tax  and  ascertain  the  same. 
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GLEESON  and  others  v.  EARL  of  SANDWICH  and  others. 


Ajftra  so. 


This  was  an  application  that  John  Gleeson»  a  witness  who  had  heen  exa-    ^  witness  m- 

,...,,  ,  .      competent    by 

mined  in  this  cause  on  behalf  of  the  plaintiffs,  might  be  re-sworn  to  his   interest  at  tfar 

depositions,  under  the  following  circumstances : —  ^nation*  *5- 

The  pUintiffs  claiming  as  devisees  under  the  will  of  their  father  filed  a   ter  a  release, 
bill  against  the  Earl  of  Sandwich  and  others,  for  specific  performance  of  an   re-examined 

airreement  to  errant  a  lease  of  certain  lands  in  the  county  of  Limerick,  made   ^fo'?  P'lWica- 
o  o  J  tion,  it  appear- 

and entered  into  by  and  between  the  testator  and  the  late  Earl,  under   ing  to  the 

whom  the  present  derived.     John  Gleeson,  the  witness,  and  brother  of   ^^^  wm  no 

the  plaintiffs,  was  made  a  defendant  as  heir-at-law  of  his  father,  and  also    intention  of  va- 

as  claiming  some  interest  in  the  lands  in  question  under  the  will.   '  By  his   Yence  already 

answer,  he  disclaimed  all  interest,  either  as  heir-at-law  or  under  the  will,    e^^f^* 

An  applica- 

His  father,  during  his  life,  gave  him  a  rent-charge  on  the  lands ;  but  pre-  tion  merely 

vious  to   his   examination,  he  executed  a  release  of  the  rent-charge.  ^**  \^^^ 

However,  a  few  days  before  the  execution  of  the  release,  two  of  the  sworn  to    Mb 

brothers  of  the  witness  and  the  plaintiffs  in  the  cause  died  intestate,  may    properly 

whereby  John  Gleeson,  as  their  heir-at-law,  acquired  a  new  interest,  ^  before  nub- 

which  was  not  included  in  the  release  ;  but  since  his  examination  be  had  where  it  is 

executed  a  release  of  this  new  interest,  and  publication  had  not  as  yet  ^^ess    shiJl 

passed.  ^  re-examin- 

ed for  the  pnr- 
Sose  of  contra- 
a-Ai.  ^  «,.««*«,«<„»,  .ui  «i^  uiv«wi.,  »*«^,.«   »-*   ^^^  w»*.*«.^«  .«  «.«      icting  or  va- 

,  ,  .  rying  his  own 

former  release  of  John  Gleeson's  interest,  as  heir-at-law  of  his  deceased   previous    evi- 

brothers,  was  accidental ;  and  that  the  object  of  the  present  motion  was  p^^^^'^j^  ^^ast 

not  for  the  purpose  of  enabling  the  witness  to  withdraw  or  contradict  any  he  after  pnbU- 

portion  of  the  evidence  already  given  by  him,  but  in  order  to  render  that  g^^h  case  the 

evidence  admissible,  by  simply  re-swearing  him  to  his  depositions  after  ^onrt  Jb^^'^ 

his  release  of  an  interest  of  which  he  was  not  aware  at  the  time  of  his  portunity  of 

examination.     Callow  v.  Mince  (a) ;  Sandford  v.  Paul  (6) ;,  Cox  v.  Al-  Ij^^ow.*^' 

Ungham  (c) ;  MUward  v.  Atkins  (d). 

'  Mr.  Keller  opposed  the  motion ;  and  submitted  that  in  Equity  it 
would  lead  to  great  mischief  if  a  party  were  allowed  to  be  re-examined 
after  a  release,  as  the  mode  of  examination  gives  no  opportunity  of 
sifting  the  evidence  as  at  Law,  and  it  is  almost  impossible  that  the  witness 
should  be  released  from  the  influence  which  previously  prevailed  in  his 
mind.     In  the  present  case,  such  influence  must  be  taken  to  exist  very 

(a)  Free.  Ch.  234.  {b)  1  Yes.  jun.  399. 

(c)  Jacob,  337.  (d)  Jacob^  337,  n. 
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stroDglji  the  witness  being  in  fiict  a  plaintiff  until  the  execution  of  the 
second  release.  In  Vaughan  v.  W6rraU{a\  Lord  Eldon  pronounced  i 
very  strong  opinion  in  accordance  with  this  view ;  and  in  the  very  receDt 
case  of  Smith  v.  Harding  (6),  in  this  Court,  an  application  similar  to  the 
present  was  refused. 

Masteb  of  the  Rolls. 

Smith  V.  Harding  was  a  different  case.  There,  the  witness  had  in  one 
of  his  depositions  stated  himself  to  be  the  person  mainly  interested  in  the 
subject-matter  of  the  suit,  and  it  was  sought  to  re-examine  him  that  he 
might  directly  contradict  his  previous  statement  At  first,  I  was  inclined 
to  think  the  case  of  accident  and  mistake  had  been  made  out  by  the 
affidavits,  and  that  I  should  grant  the  motion;  but  afterwards^  upon 
speaking  in  Chamber  with  Mr.  Fenton,  the  Examiner,  it  appeared  that 
it  was  not  a  clear  case  of  mistake ;  and  therefore  I  refused  the  application. 
In  the  present  case  the  application  isi  simply,  that  the  witness  shall  be 
re-sworn  to  his  depositions  ;  and  I  think  the  motion  is  fully  sustained  by 
the  authorities  which  have  been  cited.  Where  it  is  sought  merely  that  a 
witness  shall  be  re-sworn  to  depositions  already  taken,  the  application  is 
properly  made  before  publication  passes  ;  but  where  a  re-examination  is 
required  to  enable  the  witness  to  contradict  or  vary  his  own  previous  evi- 
dence, the  api^ication  should  be  after  publication  ;  for  in  such  a  case  the 
Court  must  have  the  opportunity  of  looking  into  the  depositions.  I  must 
grant  the  present  motion,  but  the  defendant  shall  have  his  costs  of  ap- 
pearing upon  it. 

ObdeH  : — Let  the  plaintiff  be  at  liberty  to  re-examine  the  said  John 
Gleeson  to  interrogatories  to  which  he  has  been  already  eia- 
mined,  saving  all  just  causes  of  exception  as  to  the  admissibility 
of  his  evidence  ;*  and  let  the  plaintiff  pay  to  Lord  Sandwich  £4 
for  the  costs  of  this  motion. 


(a)  2  Swat  401.  {h)  Ante^  p.  336. 

See  the  case  of  Watson  v.  Pirn,  ante,  p.  344,  and  Nightingale  v.  Dodd^  Amb.  816. 
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BanJInrujdcy, 

In  re  MULLEN,  a  Bankrupt 

(In  Bankrupt  Court.)  ^^  ^ 

In  this  case  a  creditor  appeared  to  prove  on  the  estate  for  bills  of  which    A  creditor  will 
the  bankrupt  was  the  drawer,  and  of  the  dishonour  of  which  no  notice  had   tedtoproveup- 

been  giren  to  the  bankrupt,  or  to  the  assignee  after  the  bankruptcy.  o°  the  bank- 

rupt's estate  for 
bill  or  notes  if 

Mr.  Commissioner  Magan.  notice  of  disho- 

nour  be  not 
The  invariable  practice  of  this  Court  is  to  reject  proofs  of  bills  or  notes,    giren    to  the 

if  notice  of  dishonour  be  not  given  to  the  bankrupt  before  the  bankruptcy   fore  the  \iu^. 

and  the  choice  of  assignees,  and  subsequently  to  the  assignees  if  chosen,   raptcy,   or  to 

the    assignees 


Proof  rejected. 


subsequently 


Ex  parte  WYSE,  In  re  WYSE. 

Chancery. 
(Chancery  .J  ^pril  16. 

Ths  petitioner  was  found  bankrupt  in  September  1833.     The  facU  of' ^^^'^^^^^J 

the  petition  were  these : — In  May  1833  the  petitioner  went  to  New  York,  ter  an  absence 

for  the  purpose  of  superintending  the  sale  of  brandy  and  wines,  which  .^  Imerica^to 

he  had  previously  exported,  amounting  in  value  to  £5000.     He  left  con-  he  at  liberty  to 

.,,,  .rii         iiii^iiit         •  •  i>  .  surrender  him- 

sidertble  property  in  Ireland,  and  had  the  fullest  intention  of  returning  self  to  the  Com- 

home  on  the  completion  of  his  business  in  America.      During  his  stay  in  """"i^^.  "^^ 

Philadelphia,  whither  he  went  for  the  purposes  of  mercantile  transactions,  examination, 

he  was  arrested  upon  the  3rd  August  1833  at  the  suit  of  Puget,  Bain-  ^^  petitioner 

bridge  &  Co.,  and  during  his  imprisonment  a  detainer  was  lodged  by  a  ^^^  having 

creditor  of  the   name   of  Thomas   Methold    Waters,   of  London,  and  gence  since  his 

subsequently  detainers  by  other  creditors.     The  petitioner   continued  return  in  com- 

^         J  J  r  municating 

imprisoned  in  the  Debtors'  Prison  in  Philadelphia  until  the  30th   Jar  with  his  assig- 

noary  1634,  when  he  was  released  from  custody  by  the  determination  ^^^aa'i^ter- 

of  suits  instituted  against  him  by  Waters  and  the  other  creditors,  ^ie^,*  ^ith  his 
verdicts  having  been  had,  and  judgments  entered  up  for  the  defendant 
with  costs.  The  petitioner's  property,  in  value  about  £5000,  which 
vas  left  by  him  in  the  care  of  his  consignees  in  New  York,  was  seized 
hjT  the  creditors,  and  afterwards  held  under  attachment ;  and  another 
suit  was  instituted  by  them  in  the  Court  of  Chancery  in  New  York,  for 
the  recovery  of  the  same  alleged  debt  for  which  petitioner  was  con- 
fined in  Philadelphia.  The  result  of  this  suit  was  also  in  his  favour. 
The  petitioner  then  went  on  to  state  a  number  of  legal  proceedings 
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by  which  his  affairs  became  complicated  and  embarrased  during  his 
stay  in  America,  thereby  accounting  for  his  not  being  enabled  to  ap< 
pear  to  the  commission  of  bankrupt  within  the  time  limited  by  the 
statute.  He  returned  to  this  country  in  October  IBS?,  and  shortly 
after  his  arrival  he  addressed  a  circular  letter  to  the  major  part  of 
his  creditors,  expressing  his  readiness  to  surrender  to  the  commission,  and 
subsequently  went  to  London,  where  he  endeavoured  to  effect  a  negoci- 
ation  with  the  creditors,  but  which  was  not  satisfactory  in  its  results. 

The  petitioner  prayed  for  an  order  to  be  permitted  to  surrender  himself 
and  pass  his  final  examination. 


Messrs.  G.  W,  Creighton  and  •/.  Dwyerjor  the  petitioner. — The  matter 
of  this  petition  was  moved  by  Mr.  Dwyer^  in  Chamber,  but  his  Lordship 
ordered  it  to  be  heard  upon  the  next  Bankrupt  Day.  The  records  of 
the  Bankrupt's  Office,  in  the  mean  time,  were  searched,  and  a  few  cases 
had  been  found,  in  which  petitions  had  been  presented  somewhat  similar 
in  their  circumstances  to  the  present,  and  orders  were  made  permitting 
the  petitioners  to  surrender  themselves.  In  the  matter  of  John  CarU- 
ton(a)^  the  petition  merely  stated,  that  the  petitioner  was  unable  to 
attend  before  the  Commissioners  on  the  appointed  day,  having  been  obliged 
to  quit  the  country ;  and  the  Court  ordered  that  the  petitioner  should 
be  at  liberty  to  appear  before  the  Commissioners  of  Bankrupt,  and 
finish  his  examination.  In  the  matter  of  Pirn  Nevin  (ft),  the  petitioner 
had  been  arrested  upon  the  day  before  that  appointed  for  his  final 
examination,  and  continued,  up  to  the  time  of  presenting  hb  peti- 
tion, in  custody.  The  order  in  this  case  was,  that  the  petitioner  should 
be  permitted  to  pass  his  final  examination.  There  is  an  analogy 
between  Nevin's  case  and  the  present,  in  respect  to  the  custody  of  the 
party,  and  his  inability  to  surrender  himself. — [The  Lord  Chancellob. 
Does  the  petition  impute  any  incorrect  proceedings  upon  the  part  of 
the  Commissioners  or  the  assignees,  and  was  there  any  effort  shewn 
by  the  petitioner  to  give  information  with  respect  to  the  property 
he  left  in  Ireland  ?] — There  is  no  imputation  against  either  the 
•Commissioners  or  assignees.  In  consequence  of  the  death  of  the  former 
agent  of  the  commission,  there  was  a  difficulty  in  haviug  access  to  the 
file  :  and  it  was  also  supposed  that  the  bankrupt  had  no  right  to  inspect 
the  documents  relative  to  the  estate  until  he  had  made  himself  amenable 
to  the  Commission.  With  respect  to  the  lapse  of  time  that  has  taken 
place  in  presenting  the  petition,  there  is  one  reported  case.  Ex  parte 
Molloy(c)f  where  the  petitioner  was  found  bankrupt  in  1810,  but  before 


(a)  Petition  presented  Sith  June  181S. 

(6)  Petition  prenented  10th  August  1^>33. 

{€)  Molloy,  70. 
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he  pused  his  final  examination  went  to  America.  After  eighteen  years 
bad  eUpsedy  he  petitioned  the  Court  for  liberty  to  go  before  the  Com- 
missioners and  pass  his  final  examination.  The  Court  ordered  that  the 
petitioner  might,  at  his  own  peril,  surrender  to  the  commission,  but  inti- 
mated that  the  order  would  not  exempt  him  from  the  penal  consequences 
of  the  statute.  Wyse  does  not  labour  under  any  legal  disability ;  his 
absence  vas  not  voluntary ;  and  there  was  no  intention  upon  his  part  to 
commit  an  act  of  bankruptcy.  He  has  always  expressed  a  readiness  and 
anxiety  to  submit  himself,  and  the  facts  of  the  petition  satisfactorily 
account  for  his  inability  to  surrender  himself  within  the  limited  time. 


The  LosD  Chancellob. 

I  never  had  any  doubt  as  to  my  being  enabled  to  make  an  order  in  this 
ease.  The  statement  upon  the  face  of  this  petition  is  not  at  all  satisfac- 
tory. The  petitioner  enters  into  a  detuled  account  of  certun  adventur- 
oas  speculations  in  which  he  engaged  himself  during  his  residence  in 
America ;  but  he  has  not  shewn  me  that  he  used  due  diligence  in  com- 
municating with  his  assignee  or  his  creditors  since  his  return.  It  appears 
that  although  he  addressed  a  circular  letter  to  the  major  part  of  his  creditors, 
be  did  not  seek  a  personal  interview  with  any  of  them.  I  will  not,  there- 
fore, under  these  circumstances,  make  any  order — at  the  same  time,  this 
"ill  not  prejudice  a  new  petition  beipg  presented,  if  the  bankrupts  can 
Hipply  the  deficiencies  I  have  alluded  to. 


In  re  ARTHUR  O'CONNOR. 

(Bankrupt  Court.) 

Is  this  case,  the  solicitor  to  the  commission  and  assignee  applied  to  the 
Court  for  liberty  to  sell  the  debts  returned  by  the  bankrupt  in  his  sche- 
dule as  due  to  him.  -  It  appeared  that  considerable  difficulty  was  expe- 
rienced in  ascertaining  the  nature,  amount  and  circumstance  of  these 
debts ;  the  parties,  upon  being  applied  to  for  payment,  not  having  af- 
forded the  agent  any  information  with  respect  to  them ;  and  the  difficulty 
complained  of  was  increased  in  consequence  of  their  residing  at  a  re- 
mote distance. 

Hr.  Commisnoner  Macan, 

In  refusing  to  permit  the  debts  to  be  sold,  expressed  his  determination 
of  establiahing  a  practice  in  the  Court,  of  issuing  a  summons  in  every 


May  21, 
Bankruptcy, 

If  upon  appli- 
cation for  pay- 
ment by  the 
agent  of  the 
assignee   to  a 
party  retamed 
aa  debtor  to  the 
bankrupt,  no 
satisfactory 
explanation  be 
given,  a  sum- 
mons will  be  is- 
sued, requiring 
the  party  to  at- 
tend at  his  own 
expense  before 
the     Commis- 
sioners, and 
give  every  in- 
formation with 
respect  to  the 
debt ;  and  if  the  debt  be  not  dne,  an  acquittal  can  be  proved  of  it. 


t 
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In  re 
O'CONNOB. 


case  where,  after  an  application  by  the  agent  of  the  assignee  to  the  part j 
indebted,  any  difficulty  was  found  in  collecting  the  debts  due  to  the 
bankrupt.  Persons  who  would  be  ashamed  to  deny  their  debts  to  the 
bankrupt  when  he  was  solvent,  upon  being  applied  to,  after  the  bankroptcj, 
for  the  amount  by  the  agent,  either  denied  being  indebted  altogether, 
or  refused  to  give  any  information  with  respect  to  them.  The  party  sum- 
moned will  be  required  to  give  every  information  as  to  the  debt ;  aod  if  it 
be  not  due,  he  will  be  thus  afforded  an  opportunity  of  proving  his  scqoiit- 
tance  of  it.  The  48th  section*  of  the  present  Bankrupt  Act  coosider- 
ably  enlarges  the  powers  which  were  provided  by  the  former  Bankrupt 
Acts.  The  mere  supposition  of  a  party  being  indebted  to  the  bankrupt's 
estate  supplies  sufficient  authority  to  the  Commissioner  to  issue  a  sammons. 


The  Solicitor  then  inquired  of  his  Honor,  whether  he  should  tender  a 
>iaticum  to  the  parties  summoned  ? 


Itisdiitcretion- 
ary    with   the 
Commiuioner 
to  giro  any 
costs  or  char- 
ges to  the  sum- 
moned  party 
suBpected  of 
having    bank- 
rupts'  proper- 
ty, or    sup- 
posed to  be  in- 
debted   to  the 
bankrupt. 


His  HoNOE  said,  that  the  48th  section  leaves  it  quite  discretionary  with 
the  Commissioner  to  give  any  costs  or  charges  to  the  parties  summooed. 
The  provisions  of  that  section  abo  did  away  with  the  distinction  which 
has  arisen,  as  in  the  case  of  Ex  parte  Racoe  (a),  between  a  party  sam- 
moned  as  a  witness,  and  that  of  a  person  sucpected  of  having  any  of  the 
estate  of  the  bankrupt  in  possession. 

(a)  1  Mer.  188. 


*  Sec.  48. — *'  And  be  it  enacted,  that  where  any  person  known  or  suspected  to  bare 
"  any  of  the  estate  of  the  bankrupt  in  his  possession,  or  who  is  supposed  to  be  indebted 
''to  the  bankrupt,  shall  be  summoned  to  attend  before  the  said  Commissioner,  ererj 
<<  such  person  shall  have  suoh  costs  and  charges  as  the  said  Commissioner  in  his  diwre- 
'^  tion  shall  think  fit ;  and  every  witness  summoned  to  attend  before  the  CommissioDcr 
''  shall  have  his  necessary  expenses  tendered  to  him,  in  like  manner  as  is  now  by  Uv 
''  required  upon  sendee  of  a  subpana  to  a  witness  in  an  action  at  law." 

Note. — The  marginal  note  to  this^section  is  thus  worded: — ''  Persons  snspected 
«  to  hare  bankrupts'  property  to  have  costs  for  their  attendance.  Witnesses  to  bave 
''expenses  tendered."  It  would  appear  from  the  meaning  of  the  section,  that  die 
marginal  note  should  be,  "  Persons  suspected  to  have  bankrupto'  property,  to  bare 
"  9ueh  cotU  for  their  attendance  as  CmnmxMMkner  thinks  fit — witnesses  to  have  tktir 
"  expenses  tendered." 
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ALVEN  V.  BOND. 
(In  the  RoUs.) 


April  20. 


Tbe  bill  in  this  cause  prayed  the  foreclosure  of  a  mortgage  and  sale  of   Sale  under  de- 

the  lauds  of  Coolartra  and  Cavancreevy  in  the  county  of  Monasfhan,    ^Jf®  »«*  wide 

^  J  -^       »    after  confirma- 

for  payment  of  the  sum  due,  &c.     On  the  3rd  of  November  1838,  there  tion,  on  the 

was  a  final  decree  for  a  sale,  under  which  the  lands  were  set  up  for  sale  f^rchase  *  was 

on  the  8th  of  December  1840,  and  Mr.  Robert  Murdock,  one  of  the  soli-  made  in  trust  as 

citors,  was  declared  the  purchaser  at  the  sum  of  £3600.  the  receiver  in 

On  the  14th  of  December  1840,  Murdock,  having  lodged  one-fourth    t^e  cause,  and 

»oo  asto   another 

of  the  purchase  money,  obtained  the  usual  rule  to  confirm  the  sale  unless  one-third  for 

cause  in  eight  days  after  service  of  the  order.  \^^  s^d'r  - 

On  the  12th  of  January  1841,  Mr.  Edward  Bond,  the  eldest  son  and  ceiTer;andthe 

heir  apparent  of  the  principal  defendant  in  this  cause,  moved  on  notice  of  disallowed  in- 

the  28lh  of  December  1840,  to  open  the  sale  upon  an  advance  of  £200,    *®'*^  **"  *^e 

'  f^  f  purchase- 

and  the  Master  of  the  Rolls  ordered  that  (the  said  Edward  Bond  under-  money  lodged 
taking  to  bid  the  sum  of  £200  more  than  the  sum  of  £3600,  the  amount  of  c^te  "^n^ed 
the  former  bidding,  and  to  deposit  the  same  in  the  bank  of  Ireland  to  the  by  him  in  in- 
credit  of  this  cause  within  six  days  from  the  date  of  the  said  order,  and  title  and  in 
also  to  pay  the  said  Robert  Murdock,  the  former  purchaser,  the  amount  ^\***^  *°  ***® 
of  his  interest  and  all  costs  out  of  pocket)  the  Accountant  General 
should  be  at  liberty  to  receive  the  said  sum  of  £200  or  a  transfer  of  stock 
equivalent  thereto,  with  the  approbation  of  the  Master,  and  place  same 
to  the  credit  of  this  cause  with  the  privity  of  the  said  Accountant  Gene- 
ral; and  upon  such  transfer  or  lodgment  being  made,  it  was  further 
ordered  that  the  former  sale  should  be  set  aside,  and  that  said  Master 
should  proceed  to  a  new  sale  according  to  the  course  of  the  Court ;  and 
that  the  said  Accountant  General  should  draw  on  the  Governor  and  Com- 
pany of  the  said  bank,  in  favour  of  the  said  Robert  Murdock,  or  of  his 
attorney,  &c.,  for  the  amount  of  his  deposit,  being  £900 ;  and  that  it 
should  be  referred  to  the  said  Master  to  ascertain  his  interest  and  tax  his 
costs  out  of  pocket,  including  his  costs  of  appearing  on  this  motion ;  and 
that  the  said  Edward  Bond  should  pay  the  same  forthwith  according  to 
his  undertaking.  And  if  the  said  Edward  Bond  should  be  declared  the 
purchaser,  it  was  further  ordered  that  he  should  have  credit  for  the  said 
sum  so  to  be  deposited  or  transferred  by  him,  as  part  of  his  purchase 
money.  And  in  case  the  said  sum  of  £200  should  not  be  so  deposited  or 
transferred  within  the  said  six  days,  it  was  further  ordered  that  the  said 
Robert  Murdock  should  be  at  liberty  to  have  the  sale  to  him  confirmed, 
as  if  this  order  had  not  been  made  ;  without  prejudice^  however,  to  his 
right  to  be  paid  his  costs  by  the  said  Edward  Bond ;  and  that  the  said 

3b  t 
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]  84 1 .         Accountant  General  was  to  take  notice  that  the  said  cash  so  ordered  to 

^'^^'   ,     be  paid  out  was  free  of  the  Usher's  poundage  (o). 

On  the  20th  of  January  1841,  the  said  sum  of  £200  not  having  been 
lodged  or  transferred  within  the  time  limited  by  the  foregoing  order,  Mr. 
Murdock  obtained  on  the  usual  documents  (6)  an  absolute  rule  confirming 
the  sale  to  him. 

On  the  28th  of  January  1841,  Counsel  moved  on  behalf  of  Edward 
Bond,  that  the  foregoing  order  of  the  20th  of  January  1841,  absolutely 
confirming  the  sale  to  Murdock,  might  be  rescinded,  and  that  the  said 
order  of  the  1 2th  of  January  1841,  for  opening  the  sale  might  be  re- 
newed. The  motion  was  grounded  opon  an  affidavit  of  Mr.  Bond's 
solicitor,  in  which  it  was  stated  that,  in  September  1839  the  defendant 
Henry  Coote  Bond  had  conveyed  to  his  son  Edward  Bond  aD  hb 
right,  title  and  interest  in  the  lands  in  the  pleadings  and  decree  men- 
tioned, and  in  several  other  lands  of  which  he  was  seized  in  fee,  and 
producing  altogether  about  £1300  per  annum,  to  the  intent  that  the 
said  Edward  Bond  should  forthwith  raise  a  sum  of  money  sufficient 
to  pay  the  defendant's  debts,  inclnding  the  demands  in  this  cause,  and 
make  a  certain  provision  for  the  said  defendant  and  his  younger 
children,  and  subject  thereto,  to  the  said  Edward  Bond  and  his  heirs  for 
ever.  That,  pursuant  to  the  provisions  of  the  said  deed,  an  ^plication 
had  been  made  by  Edward  Bond  to  Mr.  Robert  Maunsell,  one  of  the 
solicitors,  for  a  sum  of  £11,000  on  mortgage  of  the  said  estates,  to  pay 
off  the  said  debts ;  and  that  Mauasell  had  agreed  to  lend  the  money  at 
£4.  10s.  per  cent,  upon  being  satisfied  as  to  the  title.  That  Mr.  Penne- 
father  had  approved  of  the  title  on  Maunsell's  part,  subject  to  certnn 
searches,  all  of  which  had  since  been  furnished ;  and  that  the  only  en- 
cumbrances which  thereby  appeared  as  grounds  of  objection  to  the  title, 
were  those  about  to  be  paid  off  under  the  decree  in  this  cause.  That  the 
draft  deeds  had  already  been  approved  by  Counsel  on  behalf  of  all  parties; 
and  that  the  money  was  lying  in  bank  ready  to  be  pud  over.  That  previoas 
to  the  said  order  of  12th  of  January  1841,  deponent  had  Arequent  inter* 
views  with  Murdock,  and  apprised  him  of  the  loan  about  to  be  obtained,  and 
how  matters  then  stood ;  that  Murdock  stated  he  was  willing  to  have 
the  sale  opened,  and  not  anxious  to  complete  it,  but  would  accom- 
modate Mr.  Bond  in  any  way  in  his  power.  The  affidavit  furtber  referred 
to  two  letters  from  Murdock  to  deponent,  bearing  di^  respectively 
the  23rd  of  December  1840,  and  7th  January  1841,  in  which  Murdock 
requested  of  deponent  to  point  out  to  him  in  what  manner  he  could  save 

(o)  See  Jokn^m  v.  J^Mnfai,  ante,  200. 
(^)  Viz  .—the  nil«  mM,  an  affi<kmt  of  the  service  of  it,  the  Begtttrar's  certificafip  d 
DO  eaase  sliews,  and  the  Aoeoantant  General's  certificate  of  the  Temaining  tiiree-fourtbs 
of  the  jpnrchase  money  having  been  lodged. 
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Mr.  Bond  expense,  and  facilitate  him  in  accomplishing  the  loan  already 
referred  to ;  and  also  stating  that  if  it  would  enable  Mr.  Bond  to  com- 
plete the  loan,  he  would  undertake  for  a  limited  time  not  to  pay  in 
the  remaining  three-fourths  of  his  purchase-money.  The  deponent  fur- 
ther stated,  he  was  under  the  impression  that  the  order  of  the  12th 
of  January  1841,  for  paying  in  the  £200,  was  a  ten-day  order;  that 
shortly  after  the  said  order  was  pronounced,  deponent  was  obliged  to 
leave  town  on  pressing  business,  but  left  directions  with  his  clerk  to  take 
out  the  order  as  soon  as  possible ;  and  that  on  deponent's  return  to  town 
on  the  evening  of  the  20th  of  the  same  month,  he  found  his  clerk  con- 
fined to  his  bed.  That  on  the  following  day,  deponent  got  out  the  order 
and  went  to  the  Accountant  General's  office  for  the  purpose  of  arrang- 
ing the  transfer  of  the  said  £200,  and  then  discovered  that  Murdock  had, 
without  any  notice  to  deponent,  taken  his  earliest  opportunity  of  confirm- 
ing the  sale  on  the  previous  day.  That  by  Murdock's  promises,  depo- 
nent had  been  led  to  believe  he  would  not  have  proceeded  to  confirm  the 
sale  without  giving  notice  of  his  intention,  and  that  the  said  sum  of  £200 
was  then  ready  to  be  paid  into  Court* 

Mr.  Murdock  appeared  upon  the  motion,  and  admitted  the  communi- 
cations and  letters  referred  to  in  the  preceding  affidavit ;  but  stated,  as 
was  admitted  upon  the  other  side,  that  when  he  had  expressed  his  wil- 
lingness to  facilitate  Mr.  Bond's  arrangement  by  the  intended  loan,  and 
not  to  cx)nfirm  the  sale,  it  was  upon  the  terms  that  no  risk  should  be 
imposed  upon  him,  and  that  Mr*  Bond's  arrangement  should  be  made 
within  a  limited  time.  That  the  cnrder  of  the  12th  of  January  1841  was 
afterwards  obtained ;  and  as  the  £200  advance  upon  the  former  bidding 
was  not  paid  in  within  the  time  limited,  he  deemed  it  necessary  to 
confirm  the  sale,  in  order  to  secure  himself  against  the  risk  of  an  attach- 
ment for  not  doing  so.  He  again  stated  that,  for  his  own  part,  he  was 
not  anxious  to  hold  the  purchase,  which  he  said  could  scarcely  be  con- 
sidered as  cheap,  inasmuch  as  it  appeared  by  the  rental  that  the  number 
of  acres  was  290,  with  seventy-four  pauper  tenants  upon  them ;  but  he 
added,  that  others  as  well  as  himself  were  concerned  in  the  purchase,  and 
as  it  had  been  confirmed^  he  did  not  then  feel  himself  at  liberty  to 
forego  it. 


1841. 

RolU, 

ALVEN 

v. 

BOND. 


The  Master  of  thx  Rolls  said,  that  no  case  had  been  made  to 
justify  the  interference  of  the  Court,  and  he  accordingly  refused  the 
motion  ;  but,  under  the  circumstances,  his  Honor  was  pleased  to  express 
a  hope  that  as  it  was  alleged  the  lands  had  been  sold  at  an  under  value, 
Mr.  Bond  might  be  able  to  prevail  upon  the  good  feelings  of  the  pur- 
chasers, and  induce  them  not  to  insist  upon  their  strict  rights. 


A  further  application  was  now  made  on  behalf  of  the  said  Edward       '^pril  20. 


3CS  CASES  IN  EQUITY. 

1841.         Bond,  that  the  sale  to  Murdock  might  be  set  aside  on  the  grounds,  first, 
RalU.  ^f  misrepresentation  in  the  rental,  whereby  the  quantity,  quality  and  annua) 

rents  of  the  lands  were  under-stated,  and  the  sale  was  at  considerable 
undervalue  ;  second,  that  Murdock  had  purchased  in  trust  for  the  receiver 
in  the  cause  and  his  father  ;  third,  that  full  and  public  notice  by  advertise- 
ment in  newspapers  in  general  circulation  in  the  county  where  the  lands 
are  situate  or  the  adjoining  counties  was  not  given  previous  to  the  said 
sale. 

It  appeared  from  the  affidavits  made  in  support  of  thb  motion,  that  ia 
December  1838,  Hugh  Swanzy,  one  of  the  solicitors  of  this  Court,  whose 
general  residence  was  in  the  county  of  Monaghan,  within  a  few  miles  of 
the  lands  in  question,  was  appointed  the  receiver  over  them  in  thb  cause, 
and  that  Henry  Swanzy,  the  receiver's  father,  was  entitled  to  a  small 
fee-farm  rent  payable  out  of  the  same  lands,  and  some  years  ago  sought  to 
purchase  them  from  the  defendant  H.  C.  Bond.  It  now  distinctly  appeared 
and  was  admitted  that  Murdock  had  purchased,  in  trust  as  to  two-thirds 
for  Henry  Swanzy  and  his  son  Hugh  Swanzy,  the  receiver ;  that  each  was 
interested  in  one-third  of  the  purchase,  and  had  each  contributed  one- 
third  of  the  purchase  money. 

It  further  appeared  that  there  was  a  vein  of  lead  in  the  lands,  and  that 
on  the  8th  of  February  1840,  an  agreement  had  been  entered  into 
between  Edward  Bond  and  an  English  mining  company,  for  the  opening 
of  a  mine  in  the  lands  of  Coolartra  and  working  it  for  three  years,  upon 
.  the  terms  that  the  said  Edward  Bond  should  have  one-tenth  of  the  pro- 
duce clear  of  all  deductions.  That  a  shaft  had  accordingly  been  sunk 
and  the  other  necessary  preparations  made  with  all  due  diligence  and  at 
very  great  expense ;  that  several  tons  of  lead  from  the  mine  had  been 
shipped  in  the  course  of  the  last  year;  that  deponent  Edward  Bond 
was  in  daily  expectation  of  receiving  an  account  of  the  profits;  and 
that  the  manager  of  the  said  mine  had  given  the  said  deponent  to  under^ 
stand  that  his  share  of  the  produce  would  be  of  the  value  of  £600  per 
annum. — No  mention  was  made  of  this  mine  in  the  rental  or  advertise- 
ment of  the  lands. 

It  appeared  that  the  seventy-four  tenants  upon  the  lands,  mentioned 
on  the  former  motion,  were  tenants  at  will. 

It  further  appeared  that  in  the  rental,  prepared  by  the  plaintiff's  solicitor 
according  to  the  information  given  by  the  receiver  Hugh  Swanzy,  the 
lands  were  stated  to  contain  only  290  acres  Irish  plantation  measure,  and 
to  yield  an  annual  income  of  £321.  2s.  9d.,  whereas  it  was  now  sworn  that 
the  actual  quantity  of  the  lands  was  342a.  3s.  35p.,  Irish  plantation  mea- 
sure, and  that  it  appeared  by  the  rental  made  previous  to  the  appointment 
of  the  said  receiver,  that  the  yearly  rents  of  the  said  lands  amounted  to 
£370.  18s.,  independent  of  the  further  additional  income  that  should 
arise  from  forty  acres  of  bog  on  the  said  lands,  which,  being  very  valuable 
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for  fuel  in  that  part  of  the  country,  would,  it  was  stated,  produce  an  1841. 

annual  acreable  rent  of  at  least  £4;  but  neither  the  said  turf-bog  nor  the      ,    ^^^1' 
mine  was  mentioned  or  alluded  to  in  the  rental  or  advertisement  for  the 
sale  of  the  said  lands. 

It  also  appeared  that  at  the  sale,  although  Murdock  was,  in  fact, 
bidding  in  trust  for  Hugh  Swanzy  the  receiver,  and  Henry  Swanzy  his 
father,  the  said  Henry  Swanzy  attended  and  bid  the  sum  of  £3000 ; 
and  that  the  fact  of  the  purchase  having  been  made  in  trust  for  the 
Swaozys  was  not  discovered  for  some  time  after  the  sale  was  con- 
firmed. 

The  receiver  Hugh  Swanzy  made  an  affidavit,  in  which  he  stated  that 
when  he  was  appointed  receiver,  the  only  guide  he  had  as  to  the  rents  to 
foe  received  and  the  tenants'  holdings,  were  the  accounts  furnished  and 
passed  by  the  former  receiver,  as  the  defendant  H.  C.  Bond  had  refused 
to  fumbh  a  rental.  That  when  applied  to  by  the  plaintiff's  solicitor  for  the 
particulars  of  the  said  lands,  deponent  returned  all  the  information  in  his 
power  after  the  most  anxious  inquiry.  That  the  rental  prepared  by  the  plain- 
tiff's solicitor  was  correct,  according  to  the  best  of  deponent's  belief  and 
means  of  knowledge.  He  admitted,  that  in  addition  to  the  quantity  of 
land  mentioned  in  said  rental  as  occupied  by  the  tenants,  there  were 
forty  acres  of  bog,  which  were  not  mentioned ;  but  stated  that  the  same 
was  in  possession  of  the  tenants,  as  appurtenant  to  their  holdings  ;  that  it 
would  be  impossible  for  them  to  pay  their  rents  without  it ;  and  that  the 
baid  bog  was  in  a  great  measure  exhausted,  and  was  not  more  than  enough 
to  supply  the  tenants  with  fuel ;  that  it  never  had  been  a  source  of  profit 
in  addition  to  the  rental  of  the  said  lands,  and  could  not  be  made  so  with- 
out greatly  impoverishing  and  oppressing  the  tenants.  That  deponent 
Derer  heard  of  the  rental  mentioned  in  Bond's  affidavit,  by  which  it  was 
stated  that  the  rents  amounted  annually  to  £370.  1 8s. :  that  the  amount  of 
the  rents  as  stated  in  the  rental  returned  by  deponent  to  the  plaintiff's  solici- 
tor and  set  forth  in  the  advertisement  for  the  sale  of  the  said  lands  was,  as 
deponent  believed,  more  than  could  ever  be  actually  received  from  the  lands 
in  their  present  state,  as  the  tenants  were  wretchedly  poor,  and  it  appeared 
by  the  former  receiver's  account  that  he  had  not  been  able  to  obtain  more 
than  £230  per  annum ;  and  although  deponent  had  made  every  exertion 
and  used  measures  to  enforce  the  rents,  he  had  not  been  able  to  get  in  more 
than  £230,  for  the  year  1839>  as  appeared  by  his  account  passed  for  that 
year,  and  that  he  had  not  since  been  able  to  induce  the  tenants  to  pay 
more  than  £140. 

That  he  had  never  heard  of  any  survey  of  the  said  lands  having  been 
made  by  Edward  Bond  or  any  one  on  his  behalf,  but  that  after  reading 
the  said  Bond's  affidavit,  deponent  referred  to  the  Ordnance  survey,  by 
which  it  appeared  that  the  townland  of  Cavancreevy  contained  221 
English  acres,  exceeding  by  eight  English  acres  the  quantity  stated  in 
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the  fenUl  prepared  by  deponent,  and  that  the  diierence,  as  dtpaoeut 
believed,  arose  from  the  measureineot  in  the  one  being  made  of  the 
entire   townland,   including  two  roods   and   the  meariogs  of  the    said 
farms   which   could  not  be  included  in   measurement  to  the   teiiaat& 
That  it  further  appeared  that  the  townland  of  Coohrtra  contained  334 
English  acres,  exceeding  hj  about  70  English  acres  the  number  retamed 
in  the  rental  prepared  hj  deponent;  but  that  before  the  said   rental 
was  prepared,  deponent  was  informed  by  the  tenants  on  the  said  lands 
and  others  in  the  country,  and  believed  it  to  be  true,  that  the  Ordnance 
survey  included  all  within  the  ancient  townland  of  Coolartra,  a  coimdeim- 
ble  portion  of  which  had  not  been  for  many  years  in  the  possession  of  the 
Bond  family,  but  in  possession  of  the  owners  of  the  neighbouring  estates, 
and  ako  included  the  said  bog  which  the  tenants  held  as  appurtenant  to 
their  land. 

That  at  the  time  when  the  said  rental  was  prepared  by  deponent  he 
was  not  aware  of  any  lead  mines  having  been  discovered  on  the  lands  of 
Coolartra,  but  deponent  was  aware  that  lead  ore  had  been  found  on  the 
neighbouring  townlands*     That  various  experiments  had  been  made  in 
that  part  of  the  country  for  the  discovery  of  ore,  and  in  some  instances 
mines  had  been  worked  for  a  short  time,  but  that  in  every  instance  the 
experiments  had  failed,  with  heavy  loss,  and  the  mines  been  abandoned 
as  unprofitable.     That,  as  deponent  believed,  the  shaft  had  not  been 
sunk  on  the  lands  of  Coolartra  until  after  after  the  rental  had  been  pre- 
pared and  furnished  by  him ;  and  that  the  existence  of  the  mine  was  parti- 
cularly mentioned  to  the  several  persons  who  attended  at  the  sale  of  the 
said  lands. 

That  after  the  said  rental  had  been  printed  and  posted,  this  deponent 
had  several  interviews  with  the  defendants  Edward  Bond  and  his  fiither 
H.  C.  Bond,  and  that  neither  of  them  had  made  any  objection  to,  or 
suggested  that  there  was  any  misrepresentation  or  inaccuracy  in  it*  He 
admitted  that  he  was  interested  in  Murdoch's  purchase  to  the  extent  of 
one-third,  but  positively  declared  that  neither  he  nor  his  father,  as  he 
believed,  had  the  least  intention  of  becoming  the  purchaser  of  any  part 
of  the  said  lands  until  a  day  or  two  before  the  sale,  when  deponent's 
father  spoke  to  him  on  the  subject. 

Henry  Swanzy,  the  receiver's  lather,  and  also  a  solicitor,  made  an 
affidavit,  admitting  that  he  was  interested  in  Murdock's  purchase  to  the 
extent  of  one-third,  and  repeating  his  son's  statement  as  to  not  havbg 
had  any  intention  of  becoming  a  purchaser  until  a  day  or  two  before  the 
sale ;  and  further  stating,  that  inasmuch  as  he  had  a  fee-farm  rent  of  £10 
out  of  the  lands,  he  had  been  willing  to  give  more  for  them  than  it  was 
likely  any  stranger  would. 

Murdoch  admitted  that  he  had  purchased  in  trust  as  to  two^thirds  for 
Henry  and  Hugh  Snanzy,  and  one-third  for  himself. 
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Mr.  Warrerit  Q.  C,  with  whom  were  Mr.  Brewster,  Q.  C.,  and  Mr. 

Armstrong,  for  (he  motion,  said  that  no  blame  was  to  be  imputed  to  the 
pUintifs  soKcitor,  who  had  prepared  the  rental  of  the  lands  and  proceeded 
to  the  sale  of  them  with  due  care  and  diligence  ;  but  that  the  receiver 
ID  the  cause,  who  now  appeared  to  be  one  of  the  purchasers,  had  been 
guilty  at  the  least  of  culpable  neglect  in  the  manner  in  which  the  rental 
furnished  by  him  to  the  plaintiflfs  solicitor  had  been  prepared.  They 
insisted  that  the  sale  should  be  set  aside  on  the  ground  of  misrepresenta- 
tion, and  especially  on  the  ground  of  the  purchase  having  been  covertly 
made  in  trust,  as  to  one-third,  for  the  receiver  in  the  cause,  and  as  to 
another  one-third  for  the  receiver's  father.  If  the  Court  should  set  aside 
this  frandulent  purchase,  every  thing  was  now  ready  to  complete  the  loan 
from  Maunsell,  so  that  all  the  demands  in  this  cause  would  be  discharged 
immediately. 

Mr.  Wm.  Brooke^  Q.  C,  and  Mr.  Butt^  for  the  purchasers,  submitted 
that  no  blame  whatever  should  be  thrown  upon  the  receiver,  who  had  used 
his  best  endeavours  to  make  out  a  complete  rental ;  that  if  the  rental 
furnished  by  him  was  in  any  degree  defective  or  inaccurate,  the  fault  was 
that  of  the  Messrs.  Bond,  who  possessed  the  necessary  information  and 
purposely  withheld  it ;  and  that  where  there  was. no  ground  for  charging 
the  receiver  with  the  least  fraud  or  misconduct  in  the  transaction,  the 
circumstance  of  his  being  interested  in  one-third  of  the  purchase  was  no 
reason  for  setting  aside  the  sale  and  endangering  the  fund. 


Mr.  BlakCf  Q.  C,  and  Mr.  Hughes  for  the  plaintiff. 

The  following  cases  were  cited  in  the  course  of  the  discussion : — 
(T Connor  v.  Richards  (a)  ;  Ex  parte  James  (ft) ;  Watson  v.  Birch  (c) ; 
Price  V.  Moxon  (rf)  ;  Bx  parte  v.  Bughes  {e) ;  Wren  v.  Kirton  (J)  ;  Ex 
parte  Lace^  (g) ;  Maher  v.  G* Shaughnessy  (K)\  1  St^d.  Vend. Sf  Purch. 
124,  232  ;  Carif  v.  Cary  (i) ;  White  v.  Tommey  (A:). 


The  Master  of  the  Rolls,  in  delivering  his  judgment  upon  this 
case,  observed  upon  the  serious  omissions  in  the  printed  rental  according 

(a)  Sansse  &  Sc.  246,  and  the  caaea  there  cited.  {b)  8  Vea.  347. 

(r)  2  Yea.  jiin.  54.  (^  Stated  in  WaUm  v.  Birch^  4  Bro.  C.  C.  173. 

ie)  6  Yea.  616,  624.  (f)  8  Yes.  502. 

{g)  6  Yea.  630.  (A)  Stated  in  SnUth  on  Recewert,  p.  63.  (2  ed.) 

(0  2  Sch.  &  Lef.  173. 
{k}  Not  rfportfd.— See  the  caaea  collected  in  the  note  to  JBowen  v.  Kirvatt,  LI.  &  G. 

tcflip.  Sagd.  p.  74  et  sef. 
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to  which  the  lands  were  set  up  to  be  sold,  and  censured  the  conduct  of 
the  persons  concerned  in  the  purchase,  but  declared  that  his  order  was 
mainly  grounded  upon  the  fact  that  the  purchase  had  been  made  in 
trust  as  to  two-thirds  for  the  receiver  in  the  cause,  and  his  father. 
His  Honor  said  that  it  is  the  duty  of  a  receiver  to  render  the  estate  over 
which  he  is  appointed  as  productive  as  he  can  ;  and  that  it  is  the  duty  of 
the  Court,  whose  officer  he  is,  to  take  care  that  he  does  so.  That  although 
in  the  present  case  the  Messrs.  Bond  were  to  blame  for  not  giving  infor- 
mation, and  were  therefore  not  entitled  to  costs ;  and  although  the  re- 
ceiver might  not  be  chargeable  with  any  positive  misfeasance  or  intentional 
omission  of  material  matters  in  the  preparation  of  the  rental,  yet  this  case 
shewed  what  very  serious  mischief  might  follow  if  a  receiver  in  the  cause 
were  permitted  to  be  a  purchaser  under  the  decree — if  he  could  have  an 
interest  in  depreciating  that  estate,  the  value  of  which  it  was  his  duty  to 
enhance.  Such  an  interest  might  extend  far  beyond  the  preparation  of 
the  rental ;  it  might  be  the  operative  principle  during  the  whole  term  of 
the  receivership ;  therefore  in  no  case  would  the  Court  sanction  a  sale  to 
the  receiver,  unless  it  clearly  appears  that  it  would  be  for  the  benefit  of 
the  parties  in  the  cause  to  hold  him  to  his  purchase.*  His  Honor  then 
made  the  following  order : — 


Order  : — That  the  sale  of  the  lands  of  Coolartra  and  Cavtncreevy 
made  under  the  decree  in  this  cause  on  the  8th  of  December 
1840,  to  Robert  Murdock,  Esq.  (which  lands  appear  to  have  been 
then  purchased  by  him  in  trust  as  to  one-third  thereof  for  Hugh 
Swanzy,  the  receiver  in  this  cause,  and  as  to  another  oue-third 
for  Henry  Swanzy,  the  father  of  the  said  receiver)  be  and  the 
same  is  hereby  set  aside ;  and  it  is  further  ordered  that  J.  S. 
Townsend,  Esq.,  the  Master  in  this  cause,  do  proceed  to  a  re- sale 
of  the  said  lands,  and  that  previous  to  such  re-sale  he  do  settle  and 
approve  of  a  proper  rental  of  the  said  lands,  having  regard  to 
the  matters  stated  in  the  said  affidavits.  And,  the  plaintiff  by  his 
Counsel  in  open  Court  so  consenting,  it  is  further  ordered  that 
such  re-sale  be  not  had  until  after  the  expiration  of  one  month 
from  the  date  of  this  order ;  and  it  is  further  ordered  that  the 
said  plaintiff-  be  at  liberty  to  charge  the  cost  of  this  motion  as 
part  of  his  costs  in  this  cause  ;  and  that  the  said  Robert  Mur- 
dock do  abide  his  own  costs  of  this  motion  and  in  relation  to 
said  sale,  and  the  investigation  of  the  title  to  said  lands :  the 
Court  refusing  to  allow  him  any  portion  of  such  costs  or  any 


*  The  Reporter  was  unavoidably  absent  when  the  Master  of  the  Rolls  delivered  his 
judgment  in  this  case,  and  the  above  statement  of  it  is  given  ex  rekUkme* 
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interest  od  the  money  paid  by  him  into  Court  on  account  of 
the  purchase-money  of  the  said  lands ;  and  it  is  further  ordered 
that  the  sud  defendants  Henry  Coote  Bond  and  Edward  Bond 
do  abide  their  own  costs  of  this  motion.* 


1841. 
RolU. 


*  Soon  after  the  above  order  was  pronoanced  the  loan  waa  effected,  and  all  the 
demands  in  this  cause  were  discharged ;  whereby  the  necessity  of  a  re-sale  was  avoided. 


THOMAS  GEORGE  BUCKE,  Petitioner; 
HENRY  MURPHY,      .    .     .     Respondent. 


Feb.  13. 


The  petition  in  this  matter  stated  that  the  late  Hercules  Lord  Langford  ^^^^^^^! 
departed  this  life  in  Margaret-street,  Cavendish-square,  London,  on  the  swered  the 
4th  of  June  1839f  having  previously  made  his  will,  bearing  date  the  19th   petition  a- 

of  September  1836,  whereby  he  devised  to  Robert  Smyth  and  John   ?"»»*  l^t 

'  rf  ^  ^  «'  parsnant  to  an 

Winter  Jones,  Esquires,  their  heirs  and  assigns,  all  his  freehold  and  other   order  of  the 

estates  in  England,  Ireland,  or  elsewhere,  as  trustees  for  the  purposes   entiUed^to''^^ 

move  that  the 
petition  be  dis- 
missed with  costs,  for  want  of  prosecution,  nntU  one  clear  Term  has  elapsed  after  notice 
of  the  answering  affidavit. 

M.  being  solicitor  aod  general  law  agent  for  L.,  and  having  lately  received  from 
him  £3000  in  fall  discharge  of  all  demands  for  costs,  &c.,  lent  him  £600,  for  which  the 
latter  passed  his  bond  and  warrant,  but  subject  as  now  alleged  to  an  agreement,  that 
judgment  was  not  to  be  entered  upon  the  bond,  and  that  the  loan  was  to  be  repaid  out 
of  a  sum  of  £600  which  M.  was  about  to  receive  as  L's  attorney  on  account  of  the 
fine  for  a  lease  to  be  granted  by  L.— M.  received  the  £600  as  attorney  for  L.,  and 
retained  ont  of  it  £AO0 ;  but  L.  having  died  soon  afterwards,  M.,  in  two  days  after 
L*8  death,  entered  judgment  upon  the  bond,  and  assigned  it  for  full  and  valuable  co  n- 
eideradon,  and  the  amount  was  now  claimed  bv  the  assignee  out  of  L's  estate.  It 
was  not  alleged  that  L.  had  incurred  any  further  liability  for  costs  to  M.  after  payment 
of  the  £3000. 

L.  had  little  personal  property  but  was  seized  of  large  real  estates,  and  by  his 
'  will  devised  all  his  property  to  trustees,  and  appointed  a  sole  executrix  who  proved 
the  will. 

Upon  a  petition  presented  by  the  sole  acting  trustee  of  the  will,  without  the  ex- 
ecutrix, statmg  the  foregoing  facts  as  to  the  loan  and  agreement  between  M.  and  L. 
&c.,  and  settiDg  forth  a  letter  purporting  to  be  from  M.  to  L.,  and  of  equal  date  with 
the  bond,  as  evidence  of  the  agreement,  and  praying  that  M.  might  be  ordered  topay 
over  the  £600  part  of  the  £60U  received  by  him,  in  satisfaction  of  the  judgment:  Meid, 
that  the  Court  had  jurisdiction  to  make  the  order;  but  M.  having  positively  sworn  that 
the  letter  stated  in  the  petition  and  afterwards  exhibited  to  him  before  making  his  affi- 
davit was  a  forgery,  and  contrary  to  the  agreement  between  him  and  L.,  which,  as  he 
alleged,  was  that  the  £600  part  of  the  said  £600  was  to  be  retained  by  him  on  account  of 
an  accommodation  bill  for  £600  which  he  had  accepted  for  L.,  and  not  in  repayment  of  the 
loan  for  which  the  bond  was  passed ;  and  it  appearing  that  such  alleged  bill,  though  it  must 
have  been  more  than  a  year  and  a  half  over  due,  had  never  been  presented  for  payment 
either  to  M.  or  to  the  trustees  or  executrix  of  L.'s  will,  and  it  not  appearing  toat  sach 
bill  had  ever  been  negooiated  or  in  whose  hands  it  now  was,  the  Court  curected  an 
issue  to  try  the  question  whether  the  letter  stated  in  the  petition  was  in  M.'s  handwriting 
or  not ;  and  the  jury  having  found  that  it  was  in  his  handwriting,  the  Court  ordered  M. 
to  ^ay  the  amount  of  the  judgment  so  entered  and  arai^ed  by  nim,  together  wiUi  the 
petitioner's  costs  of  the  fssue  aud  of  the  several  petitions  m  this  matter. 
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therein  mentioned ;  and  in  case  of  the  death  or  refusal  to  act  of  both  of 
either  of  the  said  trastees,  the  testator  hy  his  said  will  gave  a  poirer  to 
Mrs.  Anna  Maria  Little,  therein  named,  to  appoint  a  new  trustee  or 
trustees  in  the  place  or  places  of  him  or  them  so  refusing  to  act,  and  of 
his  said  will  appointed  the  said  Anna  Maria  Little  sole  executrix. 

That  the  said  Anna  Maria  Little  duly  proved  the  will ;  and  the  laid 
John  Winter  Jones  having  duly  renounced  and  disclaimed  all  right, 
title  and  interest  as  trustee  under  the  sud  will,  the  said  Anna  Maria  Little 
appointed  the  petitioner  as  trustee  in  his  stead,  under  the  power  in  the 
will  contained;  and  by  indenture  of  the  6th  November  1840,  the  said 
Robert  Smyth  and  John  Winter  Jones  conveyed  all  and  every  part  of 
the  said  trust  estates  to  the  petitioner,  who  was  now  the  sole  acting  trustee 
under  the  said  will* 

That  for  some  years  before  and  down  to  the  time  of  the  death  of  the 
said  Lord  Langford,  the  respondent  was  his  solicitor  in  this  country ;  and 
that  previous  to  the  2nd  of  April  1839,  his  Lordship,  having  occasion 
for  a  sum  of  £500,  applied  to  the  respondent  to  procure  it  for  him;  and 
that  the  respondent  having  succeeded  in  doing  so.  Lord  Langford  ei* 
ecuted  to  him  his  bond  in  the  penal  sum  of  £1000,  conditioned  for  pay- 
ment of  the  said  sum  of  £500  with  interest,  with  a  warrant  of  attorney 
for  confessing  judgment  thereon.  That  the  said  bond  and  warrant  were 
prepared  by  the  respondent,  who  was  then  the  confidential  solicitor  of 
Lord  Langford  ;  and  that  it  appeared  by  a  letter  of  the  re^ondent 
addressed  to  Lord  Langford  and  dated  the  2nd  of  April  1839,  that  it 
had  been  agreed  by  and  between  the  respondent  and  his  Lordship,  that 
the  respondent  was  to  repay  himself  the  said  sum  of  £500  out  of  a  sum 
of  £600  which  the  respondent  as  Lord  Langford's  solicitor  was  then  aboat 
to  receive  from  one  Rogers^  a  tenant  of  part  of  the  Langford  estate,  as 
part  of  the  conaderation  or  fine  of  a  lease,  which  the  respondent  had  as 
audi  solicitor  agreed  should  be  made  by  Lord  Langford  to  the  said  Rogers ; 
and  that  it  was  further  agreed  between  Lord  Langford  and  the  respondeDt 
that  no  judgment  should  be  entered  upon  the  said  bond. 

As  evidence  of  such  agreement,  the  petition  set  forth  in  hoc  verha 
three  letters  from  the  respondent  to  Lord  Langford :  the  first  dated 
<  February  the  5th  1839/  stating  a  negociation  then  pending  between 
the  respondent  and  Rogers,  respecting  a  lease  of  part  of  Lord  Langford's 
estate  in  the  county  of  Meath,  and  Rogers'  offer  of  £750  per  annam,  and 
the  sum  of  £500  as  a  pruent  to  Lord  Langford  when  he  should  execute 
the  lease :  the  second,  dated  '  Ash- Wednesday,'  stating  more  particularly 
the  terms  of  the  pn^osed  agreement  with  Rogers  respecting  the  said 
lease  for  three  lives  or  thirty-one  years,  in  consideration  of  a  rent  of 
£750  per  annum,  and  £600  cash  to  he  paid  down  as  a  fine — ^Lord  Lang- 
ford remitting  the  tithe  rent-charge ;— advising  Lord  Lai^ord  upon  re- 
ceipt of  this  letter  to  send  the  respondent  a  letter  of  agreement  for 
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Rogers  according  to  the  form  given  by  the  respondent,  and  embodying 
the  foregoing  terms ;  and  further  stating  that  of  course  the  respondent 
would  not  part  with  such  letter  of  agreement  without  the  money  :  the 
third,  being  the  letter  of  the  2nd  of  April  above  mentioned,  was  the 
material  document  in  the  present  matter,  and  was  in  the  following  words  :— 
"  Hume  street,  2  April,  1839*  My  dear  Lord,  the  bond  conditioned 
<^  for  payment  of  £500,  which  your  Lordship  has  this  day  passed  to  mo, 
**  is  to  be  satisfied  by  me  on  receiving  the  amount  thereof  with  legal  inter* 
^*  est  from  Rogers'  sum  of  £600.-^H.  Murphy." 

The  petition  further  stated  that  on  or  about  the  20th  of  April  1639» 
the  said  respondent,  in  his  character  of  solicitor  for  Lord  Langford,  or 
Messrs.  Guinness  and  Co.  on  his  behalf  as  such  solicitor,  received  from 
the  said  Rogers  the  said  sum  of  £600  ;  and  that  the  petitioner  had  lately 
discovered  that  notwithstanding  the  payment  of  the  said  sum  of  £600  to 
the  respondent  or  on  his  behalf  as  such  solicitor,  and  in  violation  of  his 
said  agreement,  the  respondent  had  on  the  6th  of  June  1839,  just  two 
days  after  Lord  Langford's  death,  entered  judgment  on  the  said  bond, 
and  on  or  about  the  same  day  assigned  the  said  judgment  to  one  Mrs. 
Maria  Smith,  who  now  claimed  the  amount  thereof  out  of  the  real  and 
personal  estate  devised  by  Lord  Langford  upon  the  trusts  of  his  said  will. 

The  petition  further  stated  that  the  respondent  could  not  pretend  or 
allege  that  on  the  2nd  of  April  1839>  when  the  said  bond  was  given,  the 
said  Lord  Langford  was  indebted  to  him  in  any  other  sum  or  sums  of 
money  than  the  amount  of  the  said  bond,  in  as  much  as  prior  to  the  said 
2nd  of  April  all  accounts  between  Lord  Langford  and  the  respondent  had 
been  settled ;  and  as  evidence  thereof  the  following  letter  from  the  respond- 
ent to  the  petitioner  in  this  matter  was  set  forth :-— <<  Eilmurray  Grove, 
*^  Delgany,  October  31st  1840.  Dear  Sir,  some  months  before  Lord 
**  Langford's  decease  his  Lordship  and  I  settled  all  our  accounts  on  foot  of 
<*  which  he  was  indebted  to  me  in  full  for  every  thing,  to  that  date,  in 
'<  three  thousand  pounds ;  which  sum  his  Lordship  pfiid  to  me  by  bills  on 
"  Mr.  Guinness,  which  that  gentleman  discounted  under  his  Lordship's 
"directions,  on  the  terms  of  getting  an  assignment  of  my  judgment 
**  against  his  Lordship  for  £7000  odd  hundred  pounds ;  -which  assignment 
« I  have  accordingly  executed  since  this  settlement.  When  I  next  went 
"  to  London  I  lent  his  Lordship  £500  in  five  baiik  of  England  notes  of 
"£100  each,  for  which  his  Lordship  passed  me  his  bond ;  and  since  the 
«  date  of  our  settlement  little  or  no  costs  comparatively  speaking  have 
"  been  incurred,  save  in  the  suit  of  the  Crown  for  a  portion  of  the  county 
"  Dublin  estate,  with  which  Mrs.  Bennett*  has  nothing  to  say ^— Henry 
«  Murphy." 

The  prayer  of  the  petition  was  that  the  respondent  should  be  ordered 
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to  pay  over  the  sum  of  £500  part  of  the  said  sum  of  £600,  in  discbarge 
of  the  said  judgment,  or  procure  satisfaction  to  be  entered  upon  it ;  or, 
that  the  Court  should  make  such  other  order  in  the  matter  as  it  should 
deem  meet  and  proper. 

On  the  25th  of  November  1840,  the  Master  of  the  Rolls  was  pleased 
to  order  that  the  respondent  should  answer  the  matter  of  the  petition  and 
affidavit  in  four  days  after  the  service  of  the  said  order ;  and  that  the 
petitioner  should  produce  in  the  office  of  his  solicitor  the  several  original 
letters  referred  to  in  the  said  petition  and  affidavit  for  the  inspection  of 
the  said  respondent,  od  receiving  one  day's  notice  in  writing  for  that 
purpose. 

On  the  4th  of  December  1840,  pursuant  to  the  foregoing  order,  the 
respondent  filed  an  answering  affidavit,  stating  that  on  the  23rd  of  Feb- 
ruary 1839f  all  accounts  down  to  that  date  had  been  settled  between  him 
and  Lord  Langford,  and  that  the  sum  of  £3000  having  then  been  ascer- 
tained to  be  due  to  him  from  Lord  Langford,  his  Lordship  gave  to 
deponent  three  acceptances  for  £1000  each,  which  were  afterwards  dis- 
counted by  Messrs.  Guinness  and  Co.,  with  the  assent  and  by  the  direc- 
tions of  Lord  Langford,  on  the  terms  of  deponent's  assigning  to  Guinness 
and  Co.  a  judgment  obtained  by  him  against  Lord  Langford  for  the 
sum  of  £7384.  12s.  2d;  and  that  the  said  judgment  was  accordingly  as- 
signed to  Guinness  and  Co. 

That  about  the  same  time  the  agreement  with  Rogers  respecting  the 
lease  was  concluded,  and  that  deponent  was  authorised  as  Lord  Langford  s 
solicitor  to  receive  from  Rogers  the  sum  of  £600,  being  the  fine  payable 
in  respect  of  the  lease ;  but  that  it  was  then  uncertain  whether  possession 
of  the  farm  could  be  given  to  Rogers  for  some  months,  and  that  Rogers 
declined  to  pay  the  fine  until  he  got  possesion  of  the  farm. 

That  on  the  1st  of  March  1839f  Lord  Langford  having  entered  into 
a  negociation  for  a  loan  of  £75,000  on  mortgage  of  his  estates,  solicited 
deponent  to  relieve  him  under  some  pressing  difficulties,  by  accepting  his 
draft  for  £500,  which  he  said  he  could  get  immediately  discounted,  and 
by  giving  an  undertaking  to  lend  the  further  sum  of  £500  in  cash  within 
a  time  limited — "  the  former  to  be  paid  out  of  Rogers'  money  (being  the 
"  fine  of  £600),  and  the  latter  out  of  the  £75,000  then  being  negociated 
^for."  That  on  the  7th  of  March  1839,  the  deponent,  being  then  in 
liOndon,  accepted  Lord  Langford's  draft  for  £500,  payable  in  four  months 
from  that  date ;  whereupon  the  following  memorandum  was  signed  and 
given  by  Lord  Langford  to  deponent : — '<  Lang's  Hotel,  March  7th  1839* 
**  Mr.  Murphy  has  this  day  given  to  Lord  Langford  his  (Mr.  M.'s)  ac- 
<<  ceptance  of  his  Lordship's  draft  payable  with  interest  in  four  months 
^  from  this  date  ;  which  being  for  his  Lordship's  accommodation,  Lord 
Langford  hereby  undertakes  to  provide  for,  unless  in  the  mean  time  he 
shall  have  supplied  Mr.  M.  with  funds  to  take  it  up. — Langford."   That 
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at  the  same  time,  deponent  gave  a  promise  to  lend  Lord  Langford  a  further 
sum  of  £600  in  cash  within  twenty-one  days.  That  according  to  the 
promise  so  given,  deponent  on  the  2nd  of  April  1 839,  handed  to  Lord 
Langford  in  London,  and  in  the  presence  of  his  Lordship's  English . 
solicitor,  the  sum  of  £500,  in  five  Bank  of  England  notes  of  £100  each  ; 
for  which  loan  Lord  Langford  then  passed  his  hond  to  deponent,  at  the 
same  time  requesting  him  not  to  enter  judgment  on  it  until  every  thing 
was  settled  with  the  mortgagee.  **  That  no  reference  was  then  made  to 
"  Rogers'  money,  which  was  intended  by  the  said  Lord  Langford  and 
"  this  deponent  to  be  allocated  to  the  said  bill  of  £500,  and  for  payment 
**of  which  the  said  fine  was  considered  the  only  provbion  on  which  they 
"  could  securely  calculate  ;  while  the  bond  was  intended  to  remain  out- 
'^  standing  until  the  mortgage  transaction  of  £75,000  was  completed, 
*' which  it  was  not  expected  could  be  finally  arranged  for  several  months.** 

That  deponent  left  London  on  his  return  to  Ireland  on  the  2nd  of 
April  1839:  that  he  never  wrote  or  authorised  the  letter  dated  "  Hume- 
^  street,  2nd  of  April,  18399"  in  the  petition  in  this  matter  set  forth ;  and 
that  same  was  a  forgery,  and  altogether  at  variance  with  the  agreement 
between  Lord  Langford  and  deponent,  as  to  the  application  of  the  fine  of 
£600  to  be  paid  by  Rogers  for  the  lease. 

That  on  the  20th  of  April  1839  (deponent  having  left  Dublin  for 
London  on  the  preceding  day),  Rogers  lodged  to  deponent's  credit 
with  R.  S.  Guinness  &  Co.,  deponent's  bankers,  £250  in  cash,  and  a  bill 
for  £350,  on  account  of  the  said  fine  of  £600,  from  which  bill  the 
bankers  deducted  the  sum  of  £5.  58.  2d.  for  discount  on  placing  it  to 
deponent's  credit,  leaving  the  nett  sum  so  lodged  £594.  14s.  lOd.  That 
OD  the  same  day  deponent  arrived  in  London,  and  remained  there  until 
the  3rd  of  May  following,  and  before  leaving  London  settled  with  Lord 
Langford  the  balance  due  to  him  by  this  deponent  on  foot  of  the  £600 
of  Rogers'  said  fine. 

The  deponent  admitted  that  upon  hearing  in  Ireland  of  Lord  Lang- 
ford's  death,  and  believing,  as  the  fact  turned  out  to  be,  that  the  negoci- 
ation  for  the  loan  of  £75,000  should  be  thereby  entirely  interrupted  and 
put  a  stop  to,  he  immediately  caused  judgment  to  be  entered  on  the  bond, 
and  afterwards  having  occasion  to  borrow  £500  from  Mrs.  Smith,  in  the 
petition  named,  assigned  to  her  the  said  judgment  with  other  collateral 
secnrities  for  the  re-payment  of  the  said  £500. 

That  the  three  bills  for  £1000  each,  accepted  and  passed  by  Lord 
Langford  to  deponent,  and  discounted  by  Guinness  and  Co.,  fell  due 
since  his  Lordship's  death  and  were  still  unpaid  ;  and  that  as  each  of  them 
fell  due,  deponent  was  called  upon  by  Guinness  and  Co.  to  pay  the 
amount  thereof ;  and  that  notwithstanding  the  assignment  from  deponent 
to  Guinness  and  Co.  of  the  said  judgment  against  Lord  Langford  for 
£7384.  12s.  2d.  on  account  of  the  said  bills.  Guinness  and  Co.  still 
claimed  to  be  entitled  to  sue  deponent  for  the  amount  of  the  said  bills. 
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1841.  On  the  23d  of  January  I84I9  Coansel  for  Murphy  viofed  the  prayer 

^^*  _j     of  a  petition  presented  by  him,  that  the  matter  of  Bueke'g  petition  might 
be  dismissed  with  costs  for  want  of  prosecution,  no  further  step  hanog 
been  taken  down  to  that  time  by  the  said  Bucke,  sinee  the  said  Murphy 
gave  notice  of  haying  filed  his  answering  affidavit.     But  the  Master  of 
A  clear  Term   the  RoUs  held  that  the  application  was  premature ;  and  that,  according 

mast  elapse  af-  ,  »»» 

ter    notice  of  to  the  practice  in  such  cases,  a  clear  Term  must  elapse  after  notice  of 

^awT^"^  answering  affidavits,  before  the  respondent  can  be  entitled  to  have  the 

fore  the  re«poii-  petition  dismissed  with  costs  for  want  of  prosecution.     Murphy's  petitioD 

titled  to  b^e  ^'^  therefore  ordered  to  stand  over  until  the  first  petition  day  alter  the 

the  petition  then  current  Term. 

dismimed  with 

costs,  for  want        On  the  following  petition  day,  the  matter  of  Bucke's  petition  iras 

of  prosecution.   ^^  moved,  and  in  support  of  the  motion  were  read  affidavits,  made 

by  Messrs.  R.  Smith  and  Winter  Jones  the  original  trustees,  and  by 
Mrs.  Bennett  Little,  the  executrix  of  Lord  Langford's  will,  and  also  by 
the  petitioner  Bucke,  stating  that  each  of  the  deponents  was  well  ac- 
quainted with  the  respondent  and  his  handwriting— ^hat  they  had  se- 
verally examined  the  said  letter  of  the  2nd  of  April  1839,  in  the 
petition  mentioned,  and  believed  the  same  to  be  in  the  proper  handwriting 
of  the  said  respondent  Henry  Murphy ;  and  further  stating  that  no  ap- 
plication had  ever  been  made  to  the  deponents  or  any  of  them  for  payment 
of  the  £500  bill  of  exchange  mentioned  in  the  respondent's  affidavit. 
Affidavits  were  also  produced  from  three  other  persons,  one  of  whom 
had  been  a  clerk  in  the  respondent's  office,  stating  that  the  deponents 
were  well  acquunted  with  the  character  of  the  respondent's  handwriting 
and  that  baring  examined  the  said  letter  of  the  2nd  April  1839,  (her 
believed  it  to  be  genuine.  On  the  other  hand  an  apprentice  of  the  res- 
pondent made  an  affidavit  and  deposed  that  he  had  been  for  several  years 
last  past  intimately  acquainted  with  the  respondent  and  the  peculiarities 
of  his  handwriting,  and  that  for  several  reasons  assigned  in  said  affidtTit, 
the  deponent  believed  the  said  letter  of  the  2nd  of  April  1839,  which  he 
had  critically  examined,  was  not  in  the  handwriting  of  the  said  respondent 
but  was  counterfeit. 

The  Mastxb  of  the  Rolls  called  upon  the  respondent  to  produce 
the  £500  bill  of  exchange  in  respect  of  which  he  claimed  to  he  entitled 
to  the  dE500  part  of  the  £600  cash  received  by  him  on  behalf  of  his 
client  Lord  Langford,  on  account  of  the  fine  for  the  lease  executed  bj 
his  Lordship.  But  the  bill  of  exchange  was  not  forthcoming;  nor  was 
it  alleged  that  the  respondent  or  any  other  person  had  ever  been  called 
on  for  payment  of  it — and  it  did  not  appear  in  whose  hands  (he  said  bill 
now  was,  nor  that  it  had  ever  been  negoctated. 

A  number  of  letters  written  by  the  respondent,  and  admitted- by  him 


I 

I 


CASES  IN  EQUITY. 


379 


to  be  genuine,  were  produced,  by  which  it  distinctly  appeared  that  each 
of  the  grounds  stated  in  the  affidavit  of  the  respondent's  apprentice  for 
his  belief  that  the  said  letter  of  the  2nd  of  April  1839»  was  not  in  the 
handwriting  of  the  respondent,  but  counterfeiti  was  mbtaken* 

His  HoKOB  was  pleased  to  direct  that  the  matter  of  this  petition  and 
of  the  respondent's  petition  should  stand  over  for  ten  days,  in  order  to 
give  the  said  respondent  the  opportunity  of  procuring  further  affidavits  as 
to  the  matters  stated  by  him  in  his  answering  affidavit.  Some  further 
affidavits  were  accordingly  procured,  but  they  did  not  make  any  material 
alteration  in  the  case. 

The  further  consideration  of  the  matter  having  been  fixed  for  this  day, 

Mr.  OUmarey  Q.  C,  Mr.  Smithj  O.  C,  and  Mr.  Mafor^  a  C,  for  the 
petitioner  Bucke,  renewed  their  previous  application  pursuant  to  the 
prayer  of  the  petition.  On  the  question  of  jurisdiction,  the  case  of  E^- 
parte  Corpui  Chritti  CoUege  (a)  was  cited. 

Mr.  Warren^  Q.  C,  and  Mr.  Slakcy  Q.  C,  for  the  respondent 
H.  Murphy,  submitted  that  the  Court  had  not  jurisdiction  to  grant  the 
prayer  of  the  petition  ;  that  although,  as  between  solicitor  and  client,4he 
Court  might  interfere  summarily  upon  petition,  and  compel  the  solicitor 
to  refund  or  pay  over  to  the  client  money  improperly  obtained  or  with* 
held  by  him,  it  would  not  so  interfere  between  strangers  who  did  not 
stand  in  the  relation  of  solicitor  and  client,  and  between  whom  there  was 
no  privity  whatever.  If  the  relief  now  sought  could  be  had  at  all,  it 
could  only  be  by  a  plenary  suit  to  which  the  personal  representative  of  Lord 
Langford,  who  was  not  now  before  the  Court,  should  be  a  necessary 
party.  As  to  the  alleged  letter  of  the  2nd  of  April  1 8399  ^pou  which 
the  case  of  the  petitioner  entirely  rested,  there  were  on  the  one  side 
affidavits  on  belief  only  that  this  document  was  genuine,  while  on  the 
other  there  was  the  positive  affidavit  of  the  respondent  himself,  who 
pledged  his  oath  to  the  fact  that  this  letter  was  not  written  by  him  nor 
with  his  knowledge,  and  that  it  was  inconsistent  with  the  agreement 
between  him  and  his  former  client. 


1841. 
^ * ' 

BUCKS 

V. 

MURFHT. 


MaSTBB  or  THB    ROLU. 

I  have  considered  this  case  and  have  gone  carefully  through  the 
documents.  There  are  two  petitions :  one,  presented  by  Thomas  George 
Bucke,  praying  that,  under  the  circumstances  set  forth  in  his  petition, 
the  respondent,  Henry  Murphy,  may  be  ordered  to  pay  over  the  sum  of 
£500,  part  of  a  sum  of  £600  received  by  him  as  law  agent  and  solicitor 


Feb.  16. 


(a)  6  Taunt.  105. 
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of  the  Ute  Lord  Langford,  in  discharge  of  a  certaio  judgment  for  £500 
entered  against  Lord  Langford  by  Murphy,  and  afterwards  asagned  bj 
him  to  Mrs.  Maria  Smith,  the  present  holder,  who  now  claims  the  amount 
out  of  Lord  Langford's  estate :  the  other,  presented  by  Murphy  and 
praying  for  his  costs  incurred  in  the  matter  of  Bucke's  petition.^ — [His 
Honor  here  recapitulated  the  statements  in  Mr.  Bucke's  petition  and 
in  the  answering  affidavit  of  Mr.  Murphy,  and  then  continued :'] — The 
letter  of  the  2nd  of  April  1839y  if  genuine,  would  clearly  establish  the 
petitioner's  case ;  but  the  respondent  positively  swears  that  it  is  not  in 
his  handwriting,  nor  written  with  hb  knowledge  or  consent ;  and  that  it 
is  contrary  to  the  agreement  which  was  entered  into  by  Lord  Langford 
and  him  respecting  the  application  of  the  £600  paid  by  Rogers,  and  the 
manner  in  which  the  loan  of  the  £500  was  to  be  repud.  In  this  view 
of  the  case  it  is  remarkable  that  Mr.  Murphy  did  not  in  his  letter  of  the 
31st  of  October  1840(a),  the  genuineness  of  which  is  admitted,  advert 
to  the  bill  of  exchange  for  £500  mentioned  in  his  present  affidavit,  nor 
to  any  other  liability  or  unsettled  transaction  between  him  and  Lord 
Langford,  except  the  matter  of  the  £500  loan  for  which  the  bond  was 
passed. 

But  turning  from  the  merits  of  the  case,  the  respondent's  Counsel 
contend  that  the  Court  has  not  jurisdiction  to  make  the  summary  order 
sought  by  the  petition — ^that  this  is  not  the  common  case  of  solicitor  and 
client,  in  which  such  orders  are  commonly  made— that  there  is  here  no 
privity  between  the  parties,  and  consequently  that  a  plenary  suit  would 
be  necessary  to  give  the  Court  jurisdiction  to  make  an  order;  and  it  is 
further  objected  that  the  personal  representative  of  Lord  Langford,  who 
should  be  a  proper  party  to  such  suit,  is  not  now  before  the  Court.  I  do 
not  think  that  for  the  purpose  of  an  application,  like  the  present,  against 
an  Officer  of  the  Court,  there  is  any  need  of  a  plenary  suit,  where  the 
facts  can  be  brought  fully  before  the  Court  upon  petition ;  and  as  to  the 
absence  of  the  personal  representative  of  Lord  Langford,  I  may  observe 
that,  although  not  a  party  to  the  petition,  she  has  made  an  affidarit  in 
support  of  it,  and  I  have  fully  satisfied  myself  as  to  the  jurisdiction 
of  the  Court  to  make  the  order  prayed  by  the  petition,  if  the  case  made 
by  it  shall  be  established  in  fact.  The  controvert  between  the  parties 
is  narrowed  iq  the  simple  question  whether  the  letter  of  the  2nd  of  April 
1839i  to  which  I  have  already  adverted,  be  a  genuine  document  or  not. 
As  to  this,  the  affidavits  before  the  Court  are  contradictory,  and  I  cannot 
now  decide,  but  it  is  my  duty  to  put  it  in  a  due  course  of  investigation. 
I  might,  perhaps,  make  an  order  of  reference  to  the  Master  upon  the 
subject,  but  I  think  that  under  the  circumstances  the  question  should 


(a)  Jniey  p.  376. 
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nost  properly  be  determiDed  b  j  a  jury.     Therefore,  my  order  upon  the 
present  application  is»-^ 

Obdxb  :— -That  thb  motion  do  stand  over  in  the  list ;  and  that  the 
petitioner  Thomas  George  Bocke  do  commence  a  feigned  action 
in  her  Majesty's  Court  of  Common  Pleas  in  Ireland  against  the 
respondent  Henry  Murphy,  who  is  forthwith  to  appear  gratis, 
plead  the  general  issue,  and  admit  all  matters  of  form,  so  as  that 
a  trial  may  be  had  between  the  said  parties  by  a  special  jury  of 
the  city  of  Dublin  in  the  next  Easter  Term.  To  which  end 
the  High  Sheriffs  of  the  said  city  of  Dublin  are  forthwith  to  lay 
before  William  Curry,  Esq.,  one  of  the  Masters  of  this  Court 
the  grand  panel  of  the  jurors  of  the  said  city,  and  he  is  thereout 
to  name  forty-eight  of  the  said  jurors ;  and  thereupon,  each 
party  petitioner  and  respondent  is  to  be  at  liberty  to  strike  out 
twelve,  and  the  remaining  twenty-four  are  to  be  the  jury  for 
trial  of  the  issue  following  that  is  to  say  '*  whether  the  paper- 
"  writing  in  the  petition  mentioned,  purporting  to  bear  date  the 
<*2nd  day  of  April  1839y  and  to  be  a  letter  written  by  the  said 
^respondent  Henry  Murphy  to  the  late  Lord  Langford  is  in  the 
**  handwriting  of  the  said  Henry  Murphy  or  not  ?^  And  it  is  further 
ordered  that  the  said  petitioner  Thomas  George  Bucke  is  to  be 
plaintiff  in  the  sud  action,  and  the  respondent  Henry  Murphy 
defendant  therein,  and  the  Judge  or  Judges  before  whom  such  trial 
shall  be  had  are  to  certify  to  this  Court  the  verdict  of  the  jury  on 
the  said  issue.  And  it  is  further  ordered,  that  the  said  letter 
of  the  2nd  of  April  18399  be  lodged  with  Mr.  William  Farran 
the  petitioner's  solicitor,  irith  liberty  to  the  respondent  Henry 
Murphy  and  any  witness  he  desires  to  examine  thereto  to  inspect 
the  same  on  giring  twelve  hours'  notice  in  writing  to  said  William 
Farran  of  such  his  intention.  And  reserve  further  order  until 
such  trial  shall  be  had,  and  on  the  return  of  the  Judge's  certifi- 
cate such  further  order  will  be  made  as  shall  be  fit. 


In  pursuance  of  the  foregoing  order,  the  issue  thereby  directed  was 
afterwards  tried  before  the  Lord  Chief  Justice  of  the  Common  Pleas  on 
the  6th  of  June  1841,  and  the  jury  found  that  the  said  paper-writing  in 
the  petition  mentioned,  purporting  to  bear  date  the  2nd  day  of  April 
1839,  and  to  be  a  letter  written  by  the  said  respondent  Henry  Murphy 
to  the  late  Lord  Langford,  wot  in  the  handwriting  of  the  said  Henry 
Murphy ;  which  being  duly  certified  to  this  Court, — 

Mr.  GUmarey  Q.  C,  for  Thomas  George  Burke,  moved  on  pettUon  for  an       June  13. 


3  D     t 


382 


CASES  IN  EQUITY. 


order  pursuant  to  the  prayer  of  the  original  petition  in  this  matter; 
iHiereupon  it  was  ordered  hy  the  Master  of  the  Rolls : — 

That  the  respondent,  Henry  Mnrphy,  do  within  one  month  from 
the  date  of  this  order,  ^ither  pay  to  the  petitioner  Thomas 
George  Bucke  the  sum  of  £500,  with  the  sum  of  £62.  5s.,  being 
the  interest  thereon  at  the  rate  of  £6  per  cent,  from  the  17th 
day  of  May  1839>  to  the  present  time,  and  also  the  interest  on 
the  said  sum  of  dE500  from  this  day  to  the  time  of  payment  at  the 
rate  aforesaid;  or,  within  the  sud  period  of  one  month  cause  the 
judgment  in  the  petition  in  this  matter  mentioned  to  have  been 
entered  by  him  on  the  6th  day  of  June  1839»  against  the  said 
Hercules  Lord  Langford  on  the  bond  in  the  petition  mentioned, 
for  the  penal  sum  of  £1000  conditioned  for  the  payment  of  the 
principal  sum  of  £500  and  interest,  to  be  satisfied  on  record,  and 
a  certificate,  from  the  proper  Officer  of  the  Court  of  Excheqner 
in  which  uld  judgment  has  been  entered,  left  with  William 
Farran,  solicitor  for  the  petitioner,  stating  that  such  satis&ction 
has  been  .entered  on  record;  and  in  default  of  his  paying  the 
said  sums  or  causing  such  satisfaction  to  be  entered  within  the 
said  period  of  one  month,  it  is  further  ord^ed  that  the  petitioner 
be  and  he  is  hereby  at  liberty  to  issue  an  attachment  or  such 
process  against  the  person  or  property  real  or  personal  of  the 
said  respondent  as  he  may  be  advised  for  the  recovery  of  the 
said  sums  without  further  order.  And  it  is  further  ordered  that 
the  said  petitioner  in  case  the  said  sums  shall  be  paid  to  or  levied 
by  him,  do  apply  the  same  to  the  payment  of  the  sum  secured 
by  the  said  judgment.  And  it  is  further  ordered  that  it  be,  and 
it  is  hereby  xeferred  to  William  Curry,  Esq.,  the  Master  in  this 
matter,  to  tax  the  costs  incurred  by  the  petitioner  in  thb 
matter,  including  the  costs  of  the  said  order,  bearing  date  the 
15th  day  of  February  1841,  the  trial  of  the  issue  thereby 
directed  and  proceedings  thereon,  and  of  this  application.  And 
it  is  further  ordered  that  the  e^id  respondent  do  pay  said  costs 
to  the  petitioner  when  taxed  and  ascertained,  and  also  the  costs 
of  causing  satisfiBiction  to  be  entered  on  the  roll  of  the  said 
judgment,  in  case  the  respondent  shall  choose,  according  to  the 
option  hereby  given  to  him,  to  pay  the  said  sum  of  £500  and 
interest  as  aforesaid  to  the  petitioner,  instead  of  causing  said 
judgment  to  be  satisfied  on  record. 
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MACLEAN  V.  The  MARQUIS  of  DONEGAL. 

(EquUy  Exchequer.)  Feb.  8. 

Mr.  £.  Wright,  for  the  pUdntiff,  applied  for  liberty  to  substitute  service   J^  ^^  ^  '^* 

4f     O.     CMBy     QO00 

of  the  subpoena  to  appear  and  answer,  on  the  defendants  Lord  Hamilton  not  aathoriM 
Chichester  and  Lord  John  Chichester,  by  serving  it  upon  their  father  the  J^^^^^  ^ 
Mirquis  of  Donegal.  service    of    a 

The  bill  was  filed  to  foreclose*  a  mortgage,  and  the  defendants  were   pew  and  u- 
mide  parties  in  res^iect  of  a  charge  of  £70,000  created  by  the  marriage    ■w«'i  "^  «he 
'settlement  of  the  Marquis  of  Donegal  for  younger  children ;  certain   party  nade  a 
portions  of  which  were  vested  in  them.     Both  of  the  defendants  were   Jj^?J^  ^ 
officers  in  the  army :  one  was  with  his  regiment  at  Malta ;  the  other  at   ehiurve  he  has 
the  Mauritius.     It  was  sworn  that  they  were  both  of  age ;  that  the  Mar-    ^|^  sabieet  of 
quts  of  Donegal  frequently  made  remittances  to  the  defendants,  who   the  suit* 
vere  his  sons  ;  that  he  wrote  letters  to  and  received  letters  from,  and 
was  io  constant  communication  with  them  ;  that  he  conducted  and  managed 
an  their  bosioess  in  this  country ;  and  that  out  of  the  rents  and  profits  of 
the  mortgaged  premises,  he  paid  to  the  defendants  sueh  portions  of  the 
interest  as  they  from  time  to  time  received  on  foot  of  their  charge ;  and 
that  b  that  req>ect  he  acted  with  the  authority  of  the  defendants ;  and 
that  no  other  person  acted  in  respect  to  the  clatm  for  the  defendants. 

The  application  was  made  under  the  4  &  5  FF.  4,  c.  82. 

RiCHAKBS,   B. 

The  manifest  intention  of  the  act  is  to  authorise  the  service  of  the 
subpoena  to  be  substituted  upon  the  agent  or  receiver  of  the  owner  of  the 
estate ;  not  upon  the  agent  of  a  person  having  a  charge  upon  that  estate^ 
aod  who  receives  for  him  the  interest  on  his  charge.  Such  person  does 
'  Dot  claim  the  lands ;  he  is  merely  an  encumbrancer  upon  it.  I  do  not 
thisk  that  the  case  comes  within  the  act,  but  will  consider  it. 

Oq  the  next  day, 

RiCBAUOS,  B.,  said,  that  upon  consideration,  he  was  of  opinion  that 
the  Court  bad  not  jurisdiction  to  substitute  the  service. 

No  rule. 
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SCULLY  t;.  SCULLY. 

Feb*  S» 

The  plaintiff      Upon  this  cause  beinir  called  oo  to  be  finally  heard,  upon  a  report  uih 

entered   the  j  j         •  J  ^     r  tr- 

rule  to  confirm   excepted  to  and  merits. 

the  report,  and 
the  order  that 

the  cause   be       Mr.  CoUifiifd*  C,  for  the  defendant,  objected  that  it  was  not  properly  set 
heard  on  re-       down  for  hearing.     The  report  of  the  Remembrancer  was  signed  on  the 

port  unexcept-    2nd  of  February  1841.     On  the  same  day,  the  phuntiff  entered  the  usual 

ed  to  and  me-  ^  ^ 

rits,  on  the      rule  to  confirm  the  report  (which  would  expire  on  the  6th  instsnt),  and 

T^^defendant  '^  ^^  ^^^"  ^^^  cause  to  be  heard  on  report  unexcepted  to  and  merits, 
afterwards  ex-    The  defendant  afterwards  filed  exceptions  to  the  report.     Warren  t< 

^^rt:— -      *  Power  (a)  and  M^Ketterick  v.  M^KetUrick  Qi)  were  cited. 

Mdy  that  the 

caase  was  ir-         *-     *»  ^  #^ 

regularly    set        Mx,  Bennetty  Q.  C,  contra. 

down. 

Richards,  B. 

I  shall  follow  the  decision  in  Warren  v.  Power^  which  appears  to  me 
to  be  perfectly  correct.  The  cause  must  be  struck  out  of  the  list ;  and 
the  plaintiff  must  pay  the  costs  of  the  day. 

(a)  8  Ir.  £q.  Bep.  107.  {b)  8  Ir.  Eq.  Sep.  106,  («.) 


Feb.  11. 


ALEXANDER  .        Petitioner. 

ABERNETHY         .        .  Respondent. 


Where  the         jf^.  Shortt,  for  the  peUtioner,  moved  (at  the  rising  of  the  Court)  tbt 

time  xor  snew™  ^       . 

ing  cause  the  conditional  order  in  this  case  be  made  absolute,  on  the  petitioners 

d^nal  \rder   P^o^^ucing  to  the  Officer,  on  the  ensuing  day,  a  certificate  of  no  cause 

expires  on  the   having  been  shewn.     The  conditional  order  was  served  at  such  time  that 

eight  days  af-   the  ten  days  allowed  thereby  for  shewing  cause  against  it,  expired  on  the 

Conrt^iSl  TOt  ^^  ^^  ***®  ^^^  ^*y'  ^^^  Term.     The  Officer  refused  to  pve  a  ccrti- 
make  it  ahso-   ficate  of  no  cause.    4  Law  See.  O.  S.  299>  was  cited  in  support  of  the 

Inte    npon     a  i.     .. 

certificate     of  apphcation. 

no  canse,  nntil 

the   next  en-       The  Registrar  stated,  that  according  to  the  practice  of  this  Court,  the 
suing  Term.      conditional  order  could  not  be  made  absolute  upon  a  certificate  of  do 

cause,  until  the  first  day  of  the  next  Term :  wad  per 

Richards,  B. 

We  must  abide  by  the  practice  of  our  own  Court*  No  rule. 
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EquUffExch4 


GREER  V.  MERCER. 


CoDHSEL  for  the  plaintiff  applied  for  liberty  to  withdraw  the  replication  Before  issue 

and  amend  the  bill;  which  the  Court  minted.     The  Counsel  then  ap-  Jo^°^>  ^ }^' 

^  ^  fant  tenant  in 

plied  for  liberty  to  file  a  supplemental  bill,  to  bring  before  the  Court  an  tail,  bom  pen- 

infant  tenant  in  tail,  born  pendente  lite.  S^adlTk  pi^ 


Pehhsfatheb,  B.* 

As  the  replication  has  been  withdrawn,  the  plaintiff  may,  according  to 
the  practice  of  this  Court,  bring  the  infant  tenant  in  tdl  before  the  Court 
by  amendment. 

Liberty  to  amend  the  bill,  by  making  the  tenant  in  tail 
a  party  to  the  suit. 

*  Solua. 


ty  by  amend- 
ment. 


DORMAN  t;.  DORMAN. 

AprUl^, 

Me.  Butt,  for  the  receiver,  moved  for  a  conditional  order  for  an  injunc-  j^-^^IT" 

tioD,  in  the  nature  of  a  writ  of  estrepement,  to  restrain  certain  tenants  of  granted    u^ 

the  lands  over  which  he  had  been  appointed,  from  committing  waste,  by  of^drereceiTer^ 

quarrying  in  a  private  road,  part  of  the  premises  in  the  pleadings  men-  ^  restrain  one 

tioned.     The  road  was  common  to  the  several  tenants  on  the  estate.   He  estate  from 

trgned  that  the  act  of  quarrying  on  the  road  was  an  interference  with  the  on^^^nriy'te 

possession  of  the  receiver.  road,  part  <^ 

the    premises, 
and  which  was 

The  CouBT  at  first  doubted  whether  the  act  complained  of  was  not  a   common  to  all 

the  tenants* 
mere  trespass ;  but  finally  granted  the  application. 
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1841. 

Equity  Exeh. 


April  34. 


TRISTRAM,  PeHtioner; 
HARTE,     .    RespondetU. 


The   respond-    Thb  petition  in  this  case  was  presented  under  the  4  &  5  FFl  4,  c.  56,  for 
fidavit     made    '^  receiver  upon  a  judgment  on  a  bond,  in  the  penal  sum  of  £5^3. 19s. 

byhimtoabew        xhe  affidavit  verifying  the  petition  stated  that  the  sum  of  £594.  lOs. 
cause    against  *     o  •  ^ 

the  appoint-  lid.  was  justly  due  to  the  petitioner  on  foot  of  the  judgment,  for  principal, 

^Iver  uDonT"  ^"^®''®>^  •"^  costs,  over  and  above  all  just  and  fair  allowances. 

Indfcment  on  a  The  respondent  (the  conusor  of  the  judgment)  made  an  affidavit  to 

snm  adniitted  ^^^^  cause  against  making  the  conditional  order  absolute ;  whereby  he 

that  the  entire    gj^iej  a^ follows: — "Saith  that  he  positively  denies  that  the  sum  of 
snm     doe    br  r  j 

him  on  foot  of  '^£594.  10s.  lid.  remains  justly  due  to  the  petitioner  after  all  just  and 

wM  a'cert^n  *'^^^'  allowances  ;  but  saith  that  the  entire  sum  due  by  the  deponent  on 

■peoified    snm  «  foot  of  said  judgment  is  £474.  Ss.,  besides  costs,  which  thb  deponent 

amonnt  of  the  "  ^^  advised  he  is  not  liable  to.**     The  affidavit  did  not  rely  upon  the 

meSn*^  "^  3  &  4  IT.  4,  c.  27, 8.  42,  or  refer  to  it :  but  in  a  concluding  paragraph  of 

the  bond,  and  it,  the  respondent  submitted,  that  for  certain  reasons  stated  in  it,  the 

terest^Weon  •  f^^^^^^er  should  only  be  appointed  over  a  certain  portion  of  the  lands 

and  did  not  re-  mentioned  in  the  petition. 

4  IT.  4,  c.  37  The  conditional  order  was  made  absolute  on  the  3rd  of  February  1837; 

S^^Si^t^'  *°*^  °°  ^^®  ®^^  ®^  ^*y  ^®"^^  ^^®  "^"*^  ^^^^^  ^^  reference  was  made,  to 
report  finding  inquire  and  report  how  much  was  due  on  foot  of  the  judgment  The 
cipal    nKmer"    Remembrancer  reported  that  the  principal  money  and  interest  thereon 

with  six  years'  from  the  period  of  six  years  antecedent  to  the  date  of  the  conditional 
interest  there-  t>  ^    %      *    ■»  mi  l  i 

on    only  was    order  only,  was  due  on  foot  of  the  judgment.     That  sum  was  much  less 

^e    nd  ^menf   *^*"  ^^^  ■""  '^'®^   ^^  ^^^  respondent,   in  his  affidavit,   to  be  due 

was  erroneous,    thereon. 
it   beiog  con- 
trary to  the  ad- 
nussion  in  the        Mr.  W,  Bourke^  for  the  petitioner,  now  moved  that  the  report  of  the 

Remembrancer  be  sent  back  to  be  reviewed. 

The  question  whether  more  than  six  years'  interest  upon  the  prindpal 

sum  secured  by  a  judgment  is  recoverable  thereon,  ^nce  the  3  &  4  IF.  4, 

c.  27,  s.  42,  does  not  arise  in  this  case :  for  even  though  judgments  be 

within  the  operation  of  that  section,  the  admission  of  the  respondent  in 

his  affidavit  is  an  acknowledgment  in  writing  within  the  meaning  of  the 

act,  and  takes  this  case  out  of  the  general  operation  of  the  section. 

There  is  no  decision  to  that  effect  to  be  found ;  but  cases  upon  bills  for 

the  specific  execution  of  a  contract  for  the  sale  of  lands,  not  reduced  into 

writing,  afford  a  strong  analogy.      If  in  such  a  case,  the  defendant  by 

his  answer  admit  the  contract,  the  Court  will  decree  it  to  be  qiedficaDy 
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performed,  although  it  bQ  not  reduced  into  writing,  unless  the  defendant 
by  his  answer  relies  upon  the  Statute  of  Frauds  ;  Croyston  v.  Bane9{a)  ; 
Cooth  V.  Jackson  (b) ;  Rowe  v.  Teed  (c)  ;  and  Blagden  v.  SrtMlbear  (d) : 
and  the  old  cases  went  this  length,  that  if  the  defendant  admitted  the 
contract,  but  stated  that  it  was  not  in  writing  and  relied  upon  the  Statute 
of  Frauds,  nevertheless  a  specific  performance  would  be  decreed ;  Catting' 
ton  ▼.  Fletcher  (e)  ;  Child  v.  Godolphin  (f).  So  here,  the  respondent 
admits  a  certain  sum  to  be  due  on  foot  of  the  judgment,  and  does  not 
rely  on  the  statute  as  a  bar*  to  the  petitioner  recovering  more  than  six 
years'  interest  on  the  principal  sum. 

[Brady,  C.  B. — The  Court  is  strongly  of  opinion  that  after  [making 
that  affidavit,  stating  that  that  sum  only  is  due,  and  after  submitting  to 
the  Court  that  a  certain  part  of  the  property  only  should  be  applied  in 
payment  of  the  sum  he  so  admits  to  be  due,  the  respondent  cannot  be 
allowed,  independent  of  any  question  on  the  act  of  Parliament,  to  insist  ' 
in  the  office,  that  a  lesser  sum  is  due  than  that  which  he  has  so  admitted. 
The  allegation  in  the  affidavit,  <  which  this  deponent  is  advised  he  is  not 
liable  to,'  clearly  refers  to  the  costs  and  not  to  the  sum  of  £474.  8s.] 

Mr.  NapteVy  for  the  respondent. — If  the  case  be  within  the  statute, 
the  Court  cannot  prevent  the  defendant  relying  upon  it.  The  3  &  4  ^. 
4,  c  27,  s.  42,  differs  from  the  former  statutes  of  limitation  in  that  it 
proceeds  upon  the  assumption  that  the  debt  is  due  ;  not  that  it  has  been 
discharged.  Therefore  an  admission  that  so  much  is  due,  does  not  pre- 
vent the  respondent  relying  on  the  statute  as  a  defence.  The  language 
of  the  42nd  section  is  prohibitory  ; — that  no  arrears  of  interest  shall  be 
recovered  but  within  six  years  after  the  same  shall  become  due ; — fnd, 
therefore,  the  defence  given  by  it  is  wholly  independent  of  the  state  of 
the  account  between  the  parties.  Again,  this  ^admission  cannot  be  con- 
sidered as  an  acknowledgment  within  the  meaning  of  the  act ;  it  is  not 
given  to  the  person  entitled  to  the  interest ;  Hilly  eueignee  ofJ^Courctf  v. 
StaweU  (g).  As  to  the  objection  that  the  respondent  is  precluded  from 
relying  upon  this  defence  by  reason  of  his  affidavit,  Morris  v.  Whyte  (h) 
shews  that  a  party  may  rely  on  a  different  case  from  that  set  forth  in  his 
affidavit. 


1841. 

Equity  Exfi/i 


Brady,  C.B. 

I  cannot  dbtinguish  this  from  the  case  of  a  bill  filed,  and  an  answer 

(a)  Pre.  Ch.  208.  (6)  6  Ves.  12,  37. 

(c)  15  Ves.  372,  S75.  (d)  12  Veg.  471. 

(e)  2  Atk.  Ifi5.  (0  1  Dick.  39. 

(g)  2  Ir.  r«aw  Rep.  302 ;  S.  C.|9  J.  &  8. 389.  (A)  1  Tjrr.  &  6. 110. 
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put  in  to  it :  and  with  respect  to  the  conclusiTenesg  of  an  adminon  io  in 
answer,  a  strong  instance  is  to  be  found  in  the  case  of  The  Ea$t  India 
Company  v.  Keighley  (a),  where  the  defendant  having  by  his  answer 
admitted  a  profit  of  £20,000  on  certain  contracts,  and  the  decree  de- 
cUring  him  answerable  for  the  same,  as  trustee  for  the  plaintiflEs,  the  Master 
on  taking  the  accounts  between  the  parties  reported  that  the  defendant, 
instead  of  being  indebted  to  the  plaintiff  to  the  amount  of  £20,000,  was 
a  creditor  on  the  plaintiffs  to  the  amount  of  £67,000 :  but  it  was  held 
that  the  Master  was  not  authorised  to  make  such  a  report,  no  evideoce 
being  admissible  to  contradict  the  answer.     Upon  the  general  principles 
of  equity,  an  answer  put  in  by  a  party  is  conclusive  on  him,  as  to  every 
admission  contained  in  it ;  and,  therefore,  without  deciding  the  question 
upon  the  Statute  of  Limitations,  or  whether  the  affidavit  be  an  acknowle<%- 
ment  within  the  meaning  of  the  42nd  section  of  that  act,  I  am  of  opinion 
that  upon  this  record,  the  statement  in  the  affidavit  cannot  be  controverted ; 
and  that  if  necessary,  we  are  at  liberty  to  presume  that  a  sufficient 
acknowledgment  in  writing  has  been  given  by  the  respondent. 


Pennsfathbb,  B. 

In  this  case  the  petitioner  by  his  petition  says,  that  the  sum  of  £594. 

10s.  lid.  is  due  to  him  on  foot  of  the  judgment.   The  respondent  replies 

No — there  is  only  £474.  8s.  due  on  the  judgment;  and  he  makes  that 

admission  in  such  a  manner  as  shews  that  it  is  not  merely  an  admission 

that  so  much  money  is  due,  according  to  calculation,  for  principal  and 

interest  on  the  judgment ;  but  that  so  much  money  is  doe  and  payable 

by  him  for  principal  and  interest  on  the  judgment.   He  admits  that ;  but 

insists  that  he  is  not  liable  to  certain  costs :  and  submits  that  the  money 

due  ought  to  be  paid  out  of  a  certain  portion  of  the  estate  only.     Upon 

that  affidavit,  there  was  no  controversy  between  the  parties  as  to  whether 

the  sum  of  £474.  8s.  was  due  or  not :  and  upon  making  the  conditional 

order  for  the  receiver  absolute,    the  Court  might  have  directed  the 

receiver  to  pay  that  sum  to  the  petitioner  out  of  the  first  monies  he 

received.     No  other  objection  could  be  made  to  such  an  order  than  the 

possibility  of  other  creditors  extending  the  receiver  to  the  matter  of  their 

petitions.     But  had  such  an  order  been  made,  and  had  the  respondent 

obtained  the  benefit  he  sought,  by  having  the  receiver  confined  to  a  cer- 

t^n  portion  of  the  lands,  could  he  afterwards  be  heard  to  say  that  that 

sum  was  not  due  and  payable  on  foot  of  the  judgment  ?     The  affidavit  is 

conclusive  on  the  Court,  and  ought  to  be  so  upon  its  Officer.    It  is 

referred  to  him  to  inquire  and  report  how  much  is  due  on  foot  of  the 

judgment.     The  petitioner  might  have  insisted  that  more  than  £474.  8s. 

was  due  to  him>  but  the  respondent  could  not  say  that  less  than  that  sum 

(a)  4  Mad.  16. 
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vu  due,  for  that  sum  was  not  in  controversy  between  the  parties^  The 
only  matter  in  dispute  was,  whether  any  thing  tUtrd  that  sum  was  due  on 
foot  of  the  judgment. 

FosTEB,  B.,  concurred. 


1841. 


Richards,  B. 

I  igree  with  the  other  members  of  the  Court.     I  do  not  rest  my  opi- 
nioD  upon  the  construction  of  the  3  &  4  fF«  4,  e«  27f  s*  42 ;  but  on  this, 
that  tbe  respondent  has  by  his  admission  in  this  particular  suit,  precluded 
biiaself  from  insisting  that  any  lesser  sum  than  the  sum  of  £474.  8b.  is 
doe  snd  to  be  paid  oyer  to  the  petitioner.     For  the  purposes  of  this  suit, 
be  has  admitted  that  sum  to  be  due ;  and  he  calls  on  the  Court,  by  his 
affidsvit,  to  act  apoo  that  admission.     Upon  the  principles  which  equally 
goveni  the  proceedings  of  Courts  of  Law  and  Equity,  and  upon  the  pre- 
cwd  authority  cited  by  the  Chief  Baron,  the  respondent  is  concluded  by 
his  admisBion  in  the  suit ;  and  cannot  deny  that  £474.  88.  at  least,  is  due 
aod  to  be  paid  over  to  the  petitioner.     It  was  open  to  him,  if  by  a  slip 
he  bad  made  such  an  admission,  to  have  applied  to  the  Court  for  liberty 
to  file  a  further  affidavit.     How  the  Court  would  have  dealt  with  such  an 
application  is  another  question  ;  but  so  long  as  that  admission  remains 
uoexplained  upon  his  affidavit,  so  long  must  he  be  concluded  by  it  in  this 
suit.    I  concede  (hat  there  should  be  a  clear  and  unequivocal  admission 
to  bind  the  party ;  and  therefore  I  have  looked  at  the  affidavit  to  see 
whether  the  admission  in  this  case  was  such  ;<^-whether  it  was  merely  an 
adminion  that  so  much  was  due  upon  a  computation  of  principal  and  in* 
terest,  or  that  the  sum  specified  was  the  sum  which  the  respondent  intended 
to  admit  to  be  the  sum  justly  due  and  payable  by  him ; — and  my  opinion 
is  that  this  la  the  sum  which  he  considered  to  be  justly  due  and  payable  by 
him  to  the  petitioner.  That  being  admitted  by  the  respondent,  the  Court 
has  nothii^  to  do  bnt  to  act  upon  that  admission. 

■ 

It  appearing  that  payments  had  been  made  on  foot  of  the  judgment, 
it  was  consented  by  the  parties  that  the  sum  of  £474^  8s.  should  be  in- 
serted in  the  report,  instead  of  the  sum  found  thereby  to  be  due  on  foot 
of  the  judgment  for  principal  and  interest. 


3e    t 
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1840. 
•Time  89. 

^09.  14. 
Nov.  20. 

1841. 
Feb.  16. 

ApHi^.  O'KELLY  V.  BODKIN. 

Ju$te5t3m 

Wberesjttdg-  Aftbb  the  final  decree  io  this  cause  had  been  pronounced^  T.  Browntf/ 

obtained  upon  ^^®  receiver  in  the  cause  of  Murray  and  oihert  ▼.  l^Arey  and  otheri 

a  bond  in  a  (which  suit  had  been  instituted  to  administer  the  assets  of  W.  Burke 

Senaltj    con*  . 

itiooed  for  deceased),  and  who  had  been  appointed  to  collect  the  outstanding  debts 

^^ ? '''ri^cTll  ^"®  ^^  ^^^  personal  esUte  of  W.  Burke,  applied  to  this  Court  that,  is 

Bam   with  in-  such  receiver,  he  might  be  at  liberty  to  come  in  before  the  Remem- 

principal  ^ram  ^i^^<^^'  under  the  decree  to  account  pronounced  in  this  cause  on  the 

i«  *'  a  8am  of  23d  of  June  1835,  and  prove  the  amount  due  on  foot  of  the  judgment 

upon  or  pajflr  obtained  as  of  Easter  Term  1808  by  W.  Burke  against  John  Bodkin: 

ble  oat  of  which  application  was  founded  upon  an  affidavit  by  T.  Browne,  in  which 

within  the  he  Stated  that  up  to  the  month  of  November  1839»  he  had  not  heard  of 

8  &  4'°&!'4  c!  ^°^  ^^  wholly  ignorant  of  the  institution  of  this  suit,  and  of  the  pro* 

27,  fl.  42 :  and  ceediuffs  in  it.     Whereupon  it  was  ordered  by  the  Court  that  he  be  at 

that  statate  . 

bars  the  reco-  liberty  to  come  in  before  the  Remembrancer  and  prove  the  amount  due 

arr^  ^^  f^^'  -  ^°  ^^^^  ^^  ^^  judgment  and  obtain  a  separate  report  thereunder ;  he 

terent  thereon,  undertaking  to  take  such  reference  and  procure  such  report  at  his  own 

accrued  due  expense,  as  such  receiver ;  without  prejudice  to  any  question  as  to  the 

more  than  six  claim  for  the  amount  of  interest  on  said  judgment,  having  regard  to  the 

years  next  be-  _        «                -  »  •    •      .                  i         • 

fore  the  com-  late  Statute  of  Limitations  or  otherwise. 

mencement  of  jy^    Remembrancer  by  his  report  of  the  4th  of  June  1840,  found  that 

a  suit  instita-  '             '^ 

ted  after  the  W.  Burke  in  Easter  Term  1808|  obtained  a  judgment  in  the   Common 

be^  ms^  to  Pl^«^  against  John  Bodkin,  the  father  of  the  defendant,  for  the  sum  of 

enforce  pay-  £3600,  besides  costs ;  under  and  by  virtue  of  the  bond  and  wairaot  of 

^^t°of  land%r  J*  Bodkin,  dated  the  6th  of  March  1 808  for  the  sum  of  £3600,  conditioned 

notUi^ViA-  ^°'  *^®  payment  of  £1800  with  legal  interest  thereon :— that  in  Easier 

in  any  of  the  Term  1826  the  judgment  was  duly  revived  by  W.  Burke ;— and  was  re- 

menC    in  docketted  on  the  24th  of  Jane  1833. 

the  42nd  sec-  xhat  several  payments  were  made  to  W.  Burke  in  his  lifetime,  in  pari 

Semble :—  discharge  of  the  sum  due  on  foot  of  the  judgment  for  principal,  interest 

That  the  8ta-  ^  ^^ .  amountbff  in  the  whole  to  £548.  12s.  5d.:  and  that  there 

lute  »  a  8im-  ° 

ilar  bar  to  the  „            ,       ^                                ,    ,        ,     .  ^. 
recovery  of  interest  thereon  by  a  proceeding  against  the  perwm  or  penonal  chatteb  of  the 

A  creditor  who  doei  not  come  in  regularly  to  prove  his  demand  under  the  decree  to 
account  in  a  creditors'  suit,  but  obtains  an  order  for  liberty  to  file  a  charge  and  obtain  a 
separate  report  at  his  own  expense,  upon  an  affidavit  stating  that  he  was  ignorant  of  the 

existence  ofthe  suit  until  after  the  decree  to  account  was  pronounced  and  the  report 
thereunder  made,  cannot  rely  on  the  suit  as  being  bis  from  the  beginning,  so  as  thereby 

to  aroid  the  bar  of  the  3  &  4  W,  4.  c.  27,  s.  42. 
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vas  then  dae  on  foot  of  the  judgment,  for  principal  and  interest  (the 
interest  exceeding  the  principal),  the  amount  of  the  penalty,  heing  £3323. 
Is.  9dn  after  giving  credit  for  the  sum  of  £548.  12s.  5d. :  and  for  costs,  the 
som  of  £42.  8s.  3d.  But  that  it  was  insisted  on  the  part  of  the  defendant, 
that  inasmoch  as  no  claim  was  made  to  prove  said  judgment  in  this  cause, 
antil  after  the  pronouncing  of  the  final  decree,  no  interest  on  the  princi- 
pal sum  aecored  thereby  should  be  allowed  or  reported  as  a  charge  upon 
the  lands  in  the  pleadings  mentioned,  save  so  much  as  accrued  due  during 
the  nx  years  before  the  12th  day  of  March  1840,  being  the  date  of  the 
filing  of  the  charge  on  foot  of  said  judgment ;  which  question,  being 
matter  of  difficulty,  the  Remembrancer  referred  to  the  decision  of  the 
Court 

The  original  bill  was  filed  on  the  28th  of  October  1832,  against  John 
Domiolck  Bodkin,  W.  Burke  and  others ;  but  W.  Burke  never  appeared 
in  the  cause  or  was  served  with  a  subpoena,  and  his  name  was  afterwards 
strack  out  of  the  bill. 

By  the  report  under  the  decree  to  account  in  this  cause,  the  Remem- 
brancer reported  that  he  did  not  find  that  J.  Bodkin  died  possessed  of  any 
personal  estate,  no  evidence  thereof  having  been  laid  before  him. 

Mi,  Blake,  Q*  C,  for  the  judgment  creditor,  now  moved  that  the  special 
point  in  the  report  be  ruled  in  hb  favour.  Upon  the  argument  of  the 
exceptions  in  this  case,*  the  Court  held  that  a  creditor  coming  in  at  the 
proper  time,  and  proring  his  demand  under  the  decree  in  this  cause,  was 
not  affected  by  the  provisions  of  the  3  &  4  W.  4,  c.  27,  inasmuch  as  the 
suit  was  instituted  prior  to  the  passing  of  that  act.  The  first  question  in 
the  present  case  is  whether  a  creditor  who  has  proved  his  demand  under 
this  decree,  not  in  the  regular  course  of  the  proceedings,  but  pursuant 
to  the  leave  of  the  Court  for  that  purpose  given,  is  not  in  the  same  situ- 
ation. Berrinfrton  v.  Evans  (a)  does  not  decide  that  question.  There 
the  Court  refused  to  permit  the  judgment  creditor  to  prove  his  demand 
Qoder  the  decree ;  here  he  has  been  permitted  to  do  so,  and  has  obtained 
a  report  finding  that  the  full  amount  of  the  penalty  of  the  judgment  still 
remains  doe  and  unpaid  to  him.  In  Berringtony.  JEvanSy  the  Court  did 
Dot  determine  what  would  be  the  effect  of  the  creditor  proving  his  de- 
mand under  the  decree. — [PxmiEFATHEB,  B.f  They  did  so  in  substance. 
The  question  there  was,  whether  the  whole  demand  of  the  creditor  was 
barred  or  not.  The  only  thing  relied  on  to  take  the  case  out  of  the 
operation  of  the  statute  was  the  pendency  of  the  suit ;  but  the  Court 
determined  that  inasmuch  as  the  creditor  stated  that  he  was  not  aware 
of  the  institution  of  the  suit  until  after  the  final  decree  was  pronounced, 


1840. 
June  29. 


(a)  1  Y.  &  C.  434. 


2  Ir.  Eq.  Rep.  361, 


iSoiut. 
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he  could  not  in  any  wise  consider  that  suit  u  his  own :  »id  being  of  thit 
opinion  the  Court  properly  refused  to  allow  him  to  go  before  the  Officer 
and  proTO  his  demand.]— Thai  case  goes  much  further ;  for  Uie  Court 
said  that  since  the  passing  of  the  3  ft  4  IF.  4,  c  27,  the  pendencj  of  a 
suit  did  not  take  the  case  out  of  the  operation  of  that  statute.  In  the 
opinion  of  Lord  Abinger,  StemdaU  ▼•  H(»nkiii$(m.(o)  is  no  longer  to 
be  considered  as  law. 


1840. 

Nim,  14. 


[PENKBFATHn,  B.  Such  au  opinion  may  have  been  thrown  oat  by 
the  Chief  Baron,  but  it  was  not  necessary  for  the  decision  of  the  case, 
and  I  do  not  think  that  it  was  fully  considered.  In  so  far  as  BerringUm 
Y.  Evans  overrules  StemdaU  ▼.  Hankintonf  I  have  no  hesitation  in 
saying  that  it  is  wrong :  for  I  have  the  judgment  of  this  Court  upon  the 
ruling  of  the  exceptions  in  this  case,  determining  that  Stemdale  v. 
Hankinson  is  law  notwithstanding  the  3  &  4  IF.  4,  c.  27.  The  ques- 
tion as  to  the  amount  of  interest  recoverable  on  this  judgment  b  a  diiS- 
cult  one ;  therefore  let  the  case  stand  for  argument  befove  the  full 
Court.] 

The  case  case  now  came  on  to  be  argued,  before  the  fuU  Court. 


Mr.  Corhailii  for  the  judgment  creditor,  argued  that  the  Court  faanng 
permitted  the  creditor  to  go  before  the  Officer  and  prove  his  demand  under 
the  decree  in  this  cause,  they  thereby  decided  that  the  suit  was  one 
which  the  creditor  bad  a  right  to  consider  as  having  been  instituted 
from  the  beginning,  for  his  benefit ;  and  therefore  that  the  case  was  with* 
in  the  principle  of  Siemdale  v.  Hmmkina&n  (b), — [Psniisfathbe,  B. 
The  Court  only  decided  that  there  being  a  fiind  in  Court,  the  creditor 
had  a  right  to  come  in  to  ascertain  whether  there  was  any  thing  doe  to  biiBi 
properly  payable  out  of  that  fund.  But  we  by  no  means  decided  bow 
much  was  payable  to  the  creditor.] — Then  the  judgment  creditor  daiais 
the  full  amount  of  the  judgment  upon  two  grounds :  first,  that  a  judg* 
ment  is  not  a  charge  upon  land,  and,  therefore,  not  within  the  operstion 
of  the  act ;  and  secondly,  that  if  it  be  a  charge  upon  land,  it  is  a  ehai^ 
for  the  full  amount  of  it ;  and  upon  that  sum  the  creditor  does  not  claim 
interest.     Kealy  v.  Bodkin  (c)  is  an  authority  for  both  posttiens. 

Mr.  Monahafiy  Q.  C,  for  the  defendant  J.  D.  Bodkin,  the  inheritor,  op- 
posed the  motion,  and  also  moved  that  the  special  point  be  ruled  in  his  favour. 

The  simple  question  in  this  case  is,  whether  a  judgment  upon  a  bond  in 
a  penal  sum  for  securing  the  payment  of  a  principal  sum  with  interest,  is  or 


(a)  1  Sim.  393. 


(o)  1  San.  &  So.  311. 


{b)  I  Sim.  393. 
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18  not  within  the  operation  of  the  3  ft  4  W.  A^c*  87f  ••  42.  The  present 
Master  of  the  Rolk  has^  in  Ki(Uy  v.  Bedkin^  decided  that  it  it  not ; 
but,  notwithstandii^  that  deciaion,  we  contend  that  it  ii.  The  previous 
sections  of  that  act  are  conversant  about  Und  and  rent ;  the  40th  section 
is  the  first  in  which  charges  upon  land  or  rent  are  mentioned*  It  is 
plain,  from  that  section,  that  whether  a  judgment  be  in  its  nature  a 
charge  upon  land  or  not,  the  Legislature  treats  it  as  such  for  the  purw- 
|>08es  of  the  act.  The  words,  ^secured  by  judgment  or  otherwise 
charged  upon  or  pajahle  out  of  land,"  are  conclusive  of  their  meaning. 
Then  construing  the  42nd  section  bj  the  40th,  it  is  manifest  that  the 
general  phrsse,  **  any  sum  of  money  charged  upon  or  payable  out  of  any 
lapd,"  in  the  42nd  section,  includes  within  it  the  particular  case  of  '<  any 
sum  of  money  secured  by  judgment ;"  and  the  42nd  section  may  be  read 
in  the  present  case  as  if  those  latter  words  were  substituted  for  the  former* 
The  enactment  would  then  run  thus  i^^"  No  arrears  of  interest  in  respect 
of  any  sum  of  money  secured  by  judgment  shall  be  recovered  but  within 
six  years  after  the  same  shall  have  become  due ;"  and  the  question  is, 
what  is  the  sum  of  money  secured  by  the  judgment  ?  The  act  does  not 
legislate  with  respect  to  interest  on  the  security,  but  on  the  sum  eecured 
thereby.  What  b  that  sum  ?  It  is  the  principal  sum  mentioned  in  the 
bond  upon  which  the  judgment  has  been  obtained.  The  penalty  of  the 
bond  is  but  a  security  for  the  re-payment  of  that  principal  sum,  with 
interest  thereon ;  and  the  judgment  follows  the  nature  of  the  obligation. 
The  universal  practice  of  the  Courts,  and  the  understanding  of  mankind, 
is  to  consider  the  judgment  as  a  security  for  the  principal  sum.  Prior  to 
the  3  ft  4  Fie.  c  105,  interest  was  not  payable  upon  the  sum  for  which 
a  judgment  had  been  recovered  without  a  contract  for  that  purpose. 
That  act  does  not  relate  to  judgments  upon  bonds  in  penal  snms  with 
warrants  of  attorney ;  but  it  shews  that  if,  as  is  contended,  the  anm 
secured  by  the  judgment  be  the  eum  for  which  it  has  been  obtained, 
subject  to  be  reduced  to  the  amount  of  the  principal  sum  and  the  inte«> 
rest  then  due,  a  payment  of  interest  must  be  a  payment  of  part  of  the 
sum  for  which  the  judgment  has  been  recovered,  aod^  therefore,  that  no 
more  than  the  amount  of  the  judgment,  as  reduced  by  such  payment, 
could  be  thenceforward  recovered  on  foot  of  it  s  which  is  contrary  to 
every  day's  praetice.  As  to  the  difficulties  suggested  by  the  Master  of 
the  Rolls, — ^that  this  inconsistency  would  arise  from  the  construction  of  the 
act  now  submitted  to  the  Court,  vis.,  that  the  creditor  may  recover  twenty 
years'  arrears  of  interest  by  proceeding  on  his  judgment  against  the 
chattels  personal  or  the  person  of  the  dehtor-^tbough  he  can  only  re- 
cover six  years'  arrears  of  interest  out  of  land,  the  same  inconsistency 
will  arise  in  the  case  of  a  mortgage,  which  is  expressly  within  the  ope- 
ration of  the  42nd  section.  The  only  construction  by  which  these  incon- 
sistencies msy  be  avoided  is,  by  holding  that  the  42od  aectien  applies  to 
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all  actions  and  suits  brought  to  recover  interest  upon  any  sum  of  monej 
which  is  or  may  be  charged  upon  or  payable  out  of  land ;  whether  by 
such  action  or  suit  it  is  sought  to  raise  that  interest  out  of  the  real  or 
personal  estate  of  the  debtor.  This  construction  is  fortified  by  the  case 
of  Hodgem  y.  KeUy^  in  the  Queen's  Bench,  which  is  not  in  print  It 
was  a  9cire  facias  upon  a  judgment  more  than  twenty  years  old,  against 
the  conusor  of  the  judgment.  The  defendant  pleaded  the  3  &  4  W,  4, 
c  27,  s.  40.  The  plaintiff  replied,  that  wiihin  twenty  years  before  the 
issuing  of  the  scire  facias^  he  had  caused  another  writ  of  scire  frdat 
to  be  issued  against  the  conusor  upon  the  same  judgment,  and  that 
certain  proceedings,  but  not  to  judgment,  were  had  upon  that  writ. 
The  defendant  demurred.  It  was  argued  for  the  plaintiff,  that  as  the 
issuing  of  the  former  writ  of  scire  facias  was  sufficient  to  save  the  bar 
of  the  8  G.  1,  c.  4,  and  as  the  Court  might  award  execution  agunst  the 
person  or  chattels  personal  of  the  conusor,  the  3  &  4  IF.  4,  c.  27» 
8.  40,  was  no  bar  to  the  action :  but  the  Court  held  that  it  was,  and 
gave  judgment  for  the  defendant* — [Bbady,  C.  B.  The  42nd  section 
does  not  say  that  no  interest  shall  be  recovered  cut  of  land  ;  but,  gene- 
rally, that  no  interest  shall  be  recovered  but  within  six  years  after  the 
same  shall  have  become  due.] — So  in  PhUUpo  v.  Munnings{a)j  it 
seems  to  have  been  admitted,  that  a  legacy  payable  out  of  personal 
estate  was  within  the  40th  section.  Bruen  v.  Nolan^  in  which  this  Court 
held  that  in  an  action  of  covenant  by  a  lessor  against  his  lessee,  no  more 
than  six  years'  arrears  of  rent  could  be  recovered  ;  and  Foley  v.  DumMQi)^ 
in  which  the  Court  of  Common  Pleas  held  that  no  more  than  six  years' 
arrears  of  an  annuity  charged  upon  land,  and  collaterally  secured  by  a 
judgment  against  the  defendant,  could  be  recovered  on  foot  of  that  judg- 
ment, are  authorities  in  support  of  this  view  of  the  case.  It  is,  however, 
unnecessary  to  decide  that  question  at  present ;  for  the  entire  fand  in 
Court  is  the  produce  of  the  real  estate  of  the  conusor,  and  the  Remem- 
brancer does  not  find  that  he  died  possessed  of  any  personal  estate. 


Mr.  Blake^  in  reply. 

1.  The  42nd  section  does  not  apply  to  judgments.  They  are  not 
charges  on  land.  Kealy  v.  Bodkin  (c),  Bamewall  v.  BamewaU  (<0- 
But  supposing  that  they  are  charges  on  land  within  the  meaning  of  that 
section,  the  question  arises,  what  is  the  sum  of  money  thereby  charged 
on  or  payable  out  of  the  land,  and  does  it  bear  interest  ?  The  charge 
is  the  full  sum  for  which  the  judgment  has  been  recovered ;  not  the 
amount  of  the  principal  and  interest  which  may  at  any  particular  time 
be  due.     In  this  respect  it  differs  from  a  mortgage,  which  is  a  charge  for 


(a)  3  M.  &  C.  809. 
{e)  San.  &  So.  311. 


{b)  1  Smy.  78. 

{d)  3  Ridg.  P.  C.  36. 
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the  principal  sum,  and  for  the  interest,  as  it  from  time  to  time  accrues 
due.     In  the  case  of  a  judgment,  the  Court  does  not  act  by  giving  relief 
in  the  way  of  interest  to  the  creditor,  but  by  cutting  down  his  strict 
legal  right,  to  the  amount  of  the  principal  and  interest  which  may  be  due* 
The  construction  proposed  to  be  adopted,  that  the  statute  applies  to 
proceedings  to  enforce  payment  of  the  interest  out  of  chattels  personal, 
is  not  sustainable.    PhiUipo  v.  Munningg  was  not  a  suit  to  recover  a 
personal  legacy,  but  to  enforce  a  personal  demand  against  a  trustee.  Nor 
would  such  a  construction  relieve  the  question  from  its  embarrassments  $ 
for  suppose  the  case  of  a  bond  in  a  penal  sum,  the  obligee  might  recover 
upon  it  principal  and  interest  to  the  amount  of  the  penalty ;  whereas  if 
he  had  obtained  judgment  upon  it,  he  could  only  recover  six  years' 
arrears  of  interest  on  the  principal  money.     The  argument  ab  ineanveni' 
enti  cannot  prevail  against  the  clear  intention  of  the  Legislature,  which 
was  to  put  a  limit  to  suits  affecting  real  property,  but  to  leave  such  as 
affected  personal  chattels  as  they  were.     The  whole  act  is  conversant 
about  real  property.     Assuming  that  the  act  does  not  apply  to  cases 
where  the  demand  is  sought  to  be  enforced  against  the  person  or  chattels 
personal  of  the  debtor,  this  absurdity  would  follow  from  the  construction 
contended  for :  that  if  a  judgment  creditor  obtained  a  receiver  over  the  real 
estate  of  his  debtor  for  payment  of  the  debt,  pursuant  to  the  5  &  6 
W.  4,  c.  55,  the  Court  would  be  bound,  by  the  31st  section  of  that  act, 
to  cause  the  judgment  to  be  satisfied  upon  the  roll,  on  the  principal  sum 
and  six  years'  interest  thereon  being  paid  to  the  creditor,   although  the 
latter  might  be  entitled  to  have  execution  against  the  person  of  the 
debtor  for  a  much  larger  arrear  of  interest.     Again,  by  the  3  &  4  Ftc. 
c.  105,  s.  22,   judgments  are  made  charges  upon  land ;   and  by  the 
26th  section  of  the  same  act,  every  judgment  debt  due  upon  any  judg- 
ment not  confessed  or  recovered  for  any  penal  sum  for  securing  prin« 
cipal  and  interest,  shall  carry  interest  at  the  rate  of  £4  per  cent,  per 
annum,  from  the  time  of  entering  .up  the  judgment  untU  the  iame  shaU 
be  satisfied*     This  section,  although  not  applicable  to  the  present  case, 
clearly  repeals  the  42nd  section  of  the  3  &  4  W.  4,  c.  27,  so  far  as  it 
might  be  considered  to  relate  to  such  judgments ;  and  with  respect  to 
them,  interest  to  an  unlimited  amount  may  be  recovered.     No  reason 
can  be  assigned  why  such  judgments  should  be  more  favoured  than  those 
obtained  upon  a  bond  for  securing  a  principal  sum  and  interest  thereon 
to  a  limited  amount ;  and  the  Court  will  be  slow  to  make  such  a  distinction. 
2.  This  case  falls  within  the  principle  of  Sterndale  y.  Hankinaon  (a)  ; 
and  is  clearly  distinguishable  from  that  of  Serringion  v.  Evans  (6)«    Here 
the  creditor  came  in  before  the  fund*  in  Court  was  distributed.     In  fact 
the  notice  of  his  application  was  served  before  the  final  decree  was 
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aoluaUj  pronoancecL  But  ur  BefringUm  ? •  Evam  iIm  applioiiKm  wai 
made  five  yean  afttr  the  fund  had  bees  allocated.  The  question  is, 
whether  the  Court  can  consider  thia  as  the  suit  of  the  crechtor  from  the 
beginnibg ;  but  that  question  is  not  to  be  determined  by  the  affidaiit  of 
the  party  as  to  his  knoirledge  of  the  existence  of  the  suit,  or^  of 
his  intentlolis  with  regard  to  tty  but  by  the  hid  whether  he  took 
advantage  of  it  while  it  was  yet  pending  in  Court.  Here  the  Court 
has  tnade  an  order  permitting  the  creditor  to  prove  his  demand  undtf 
the  decree;  and  has  thereby  made  this  to  be  his  suit,  which  it  be* 
fore  was  nM««-^PKiilfEFATHBBy  B.  Not  so ; — but  in  order  thst  the 
estate  might  be  saved  the  expense  of  another  sait,  the  Court  permitted 
the  creditor  to  prove  his  demand  under  the  decree  in  thb  cause.  Is 
BtrrmgUfn  v«  Svmm,  the  creditor  was  wholly  barred  by  the  stitote 
unless  he  could  shew  that  the  suit  was  his  suit:  but  here  the  creditoi^s 
demand  was  not  barred  in  Mo,  whether  the  suit  was  considered  bis  or 
not  I  and  if  his  application  had  been  refused,  he  mighty  next  dayi  bsre 
filed  a  bill  to  raise  the  sum  due  on  foot  of  hb  judgment*  Therefore,  tbe 
order  on  this  creditor's  application  does  not  establish  that  the  suit  must 
be  considered  as  his  from  the  beginning.  Then  when  the  applicant  swesrs 
that  he  never  knew  any  thing  about  the  suit,  how  can  we  intend  in  his 
fiivour  that  he  regarded  it  as  his  own  from  the  beginning  ?  And  ve 
must  do  that  in  order  to  give  him  the  benefit  of  it ;  for  the  ground  opon 
which  a  suit  b  considered  to  be  the  suit  of  a  creditor  proving  under  the 
decree  in  it^  is»  that  he  lay  by  and  forbore  to  institute  a  suit  himself 
knowiag  the  pendency  of  the  other  suit«] 

'  Mn  Monmhaii  cited  Lord  St,  John  v.  Bougton  (a),  where  the  Yice- 
Chsncettor  said  that  the  3  &  4  R^.  4,  c.  27,  s.  40,  applied  to  every  debt 
attempted  to  be  proved  after  the  3l8t  of  December  1833. 


Nov.  20. 


1841. 
Fet.  16. 


It  was  afterwards,  Friday  November  30th,  suggested  that  Mr.  Burke, 
the  conusee  of  the  judgment,  had  been,  originally,  made  a  psrty  to  this 
suit  as  an  elegit  creditor  in  possession,  under  thb  judgment ;  and  thtt, 
therefore,  Browne,  as  representing  him,  was  entitled  to  consider  the  suit 
as  pending  for  his  benefit  from  the  beginning.  The  Court  directed  the 
frttts  to  be  inquired  into,  and  the  matter  to  be  mentioned  again. 

It  theii'  appesred  that  Burke's  judgment  was  obtained  in  Easter  Term 
1 808 :  that  he  afterwards  sued  out  an  ^git  and  got  into  possesaion  of  part 
of  the  lands  in  the  pleadings  mentioned.  The  last  receipt  of  rent  srhtcfa 
it  appeared  ho  had  received  was  in  August  1631.  The  bill  in  thb  csme 
ems  filed  in  October  1838.    It  stated  that  Burke  chimed  some  intemt 


(a)  9  Sim.  219,  233. 
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iti  the  premises  (not  that  he  he  was  an  elegit  creditor  in  possession),  and 
prayed  an  account  of  prior  encumbrances  and  what  was  due  thereon,  but  no 
specific  relief  against  him.  It  also  prayed  process  against  him ;  but  it 
did  not  appear  that  any  subpoena  had  ever  been  issued  against  him  ;  and  it 
was  admitted  that  he  never  had  been  served  with  such,  and  never  had 
appeared  to  the  bill.  It  did  not  appear  when  he  gave  up  possession  of 
the  lands  .extended  under  his  elegit  On  the  10th  of  May  1834,  Burke 
died ;  in  the  same  year  a  receiver  was  appointed  in  the  cause  ;  and  in 
1 835  Burke's  name  was  struck  out  of  the  bill.  The  decree  to  account 
was  pronounced  in  June  1835. 

Mr.  Monahan  cited  Asbee  v.  Shipley  (a)* 


1841. 

EquUyExch. 


Mr.  Blake,  Q.  C,  contra. 

Bbadt,  C.  B. 

The  Court  are  of  opinion  that  the  facts  stated  do  not  distinguish  this 

case  from  that  of  BerringUm  v.  Evana, — and  that  the  general  question 

upon  the  construction  of  the  statute  arises,  and  must  be  decided :  but 

we  desire  to  have  that  question  re-argued  by  one  Counsel  on  each  side 


The  case  came  on  to  be  re-argued  before  the  full  Court* 


AprU^ 


Mr.  BlaJcBf  Q.  Cs  for  the  judgment  creditor.^ — The  principal  arguments 
to  shew  that  a  judgment  is  not  a  charge  upon  land,  are  to  be  found  in  the 
judgment  of  the  Master  of  the  Rolls  in  Kealy  v.  Bodkin  (&)•  In  addition 
to  what  is  there  sud,  it  may  be  'observed  that  the  3  &  4  Vtc.  c  IO69 
8«  22y  would  be  wholly  useless  if  judgments  were  previously  charges 
upon  land.  The  judgment,  per  se,  is  not  a  charge  upon  the  land ;  it  is 
the  issuing  the  elegit  which  creates  the  charge ;  Neate  v.  The  Duke  of 
Marlborough  (c).  That  was  a  bill  by  a  judgment  creditor  against  the 
conusor,  for  payment  of  the  sum  due  on  foot  of  the  judgment  out  .of  an 
equitable  interest  which  the  conusor  had  in  certain  freehold  lands.  Lord 
Cottenham  held  that  the  bill  was  demurrable,  because  it  did  not  allege 
that  the  plaintiff  had  sued  out  an  elegit ;  and  then,  after  stating  that  the 
Court  for  certain  purposes  recognised  a  title  by  judgment,  he  says  (<Q, 
''  That  it  is  not  correct  to  say  that  according  to  the  usual  acceptation  of 
"  the  term,  the  creditor  obtains  a  lien  by  virtue  of  his  jiidgment.  If  he 
'<  had  an  equitable  lien,  he  would  have  a  right  to  come  here  to  have  the 
"  estate  sold  ;  but  he  has  no  such  right."  The  converse  of  that  is  true ; 
if  be  cannot  sell,  he  has  no  lien. — [Pennefatheb,  B.  No  :  for  even 
if  the  creditor  had  sued  out  an  elegit  he  would  not  have  a  right  to  sell 


(a)  6  Madd.  2d6. 
(C)  3  M.  &  C.  W. 


(jb)  1  Sau.  &  Sc.  311. 
{d)  p.  417. 
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b'KELLf 

if. 

BODKlBr. 


June^. 


th«  esfaUi.  I  fbtty  lUMH  Id  tli^  dteidou  In  that  c«se  $  but  I  ruber  tUnk 
that  Lord  CottMihaiii  hMa  mmeeettirily  nmA  the  wct4  Mien '  in  cfetiTcr> 
ing  his  jddgmeiit.  CotirM  of  Equity  follow  tb«  W  duriag  the  lifetine 
of  the  conUsoi^^  Add  #itt  not  &^\\  the  latid»  fof  payflMBt  of  the  jodgmeot 
Creditor :  aft^  hb  deeeOe  they  will  sell  the  lands  for  the  {raqkne  of 
adiAhaisteHfig  the  atteti  of  the  deceAsMl.  Biit  in  the  fommr  can  it  ii 
fhe  statute  which  gites  the  ^editor  hii  title  to  doitte  into  Equity;  and  to 
^ve  him  relief  it  ih  Mi  nttetmrf  16  detendltie  th«l  he  has  acqoked  a  lien 
upon  the  knd. — BitABTy  C.  B«  The  question  redly  is  not  whether  t 
judgment,  strictly  speaking,  is  a  charge  upon  land )  f>ut  whetlMr  it  is  lo 
within  ,the  meaning  and  intention  of  the  42nd  iwctk>ti  of  ^ia  acU] — Not 
merely  that,  but  whether  it  is  a  charge  bearing^  interetU  Unless  it  be 
so  it  is  not  within  the  42nd  section,  although  it  be  witfain  the  4(H)i.  Nov 
the  sum  for  which  the  judgment  has  been  recovered  is  the  sum  charged 
on  the  land,  and  that  sum  does  not  bear  interest  That  ia  ibe  som 
clainieble  by  the  bonusee  of  the  judgiiient  $  bat  CmmA  ef  EquHy  ud 
Courts  of  Law  actiilg  upon  equitable  (mneiple^  cut  dowii  tbftt  smn  to  tbe 
Amount  of  the  principal  sutn  with  interest  thereon. 

Mr.  Monahan^  Q.  C,  for  J.  D.  Bodkin,  the  inheritor. — The  excep* 
tion  in  the  40th  section,  with  respect  to  the  (teymeai  ^  interest^  skews 
that  the  Legislature  considered  that  the  principal  sum  was  the  sum  se- 
cured b^  tha  jodgtben^  and  Wad  e  mm  belrf^g  intek-est ;  $ea^  the  ko- 
gukge  6f  the  3  &  4  F«c.e.  105,8.26,  le&dd  to  the  siune  eondusion*  Skeppuri 
T.  Duke  (<t)  and  &Hdira  v^  Osuf  &  (ft)  shew  that  the  act  applies  to  de^ 
mands  which  are  sought  to  be  levied  out  of  persond  estate  oaly. 

BbADt,  C.  B. 

In  this  catase,  which  li  i  seit  oft  behdf  of  a  jodgmeui  creditor  of  John 
bodkin,  deceased,  for  paymebt  df  his  demand  out  of  the  red  uA 
persond  estates  of  th^  debtdr,  a  deci^ee  was  pronounced  on  the  2drd  of 
June  ISM,  directing  the  Oticef^  in  the  usad  manner,  to  take  u 
account  of  the  sum  due  to  the  pldntiif)  and  of  the  red  tod  freehold 
estates  of  Johb  Bodkin,  and  all  i&harges  and  eficumbrances  dfectinl 
those  estates.  Under  this  decree,  a  report  watt  made,  dated  dM  ist  of 
November  1838,  to  which  exceptions  were  tdten  by  aeverd  ereditors  as 
to  the  amount  of  the  ftuMs  which  ought  to  have  beeift  found  due  to  them. 
Those  ekceptioti^  were  argued  ih  Hilary  Tefifi  l84d;  Ittod  on  the  I5th 
of  Februery  in  thiit  yeei^,  the  Court  ga?e  judgment  in  litt>ur  ^  Uie  au- 
ditors, allowing  the  exceptions,  and  the  report  was  ordered  to  be  cor- 
rected accordingly.  Ak(&t  Judgment  was  given  on  those  exceptions,  an 
order  was  made  on  the  notion  of  Thomas  Browne,  who  claimed  to  be  a 
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Judgmeiit  creditor  of  J.  BodUn,  gtviog  him  lea^e  an  tbai  stage  of  the 
nate,  to  go  into  tke  ofSce  aad  prove  bis  demand ;  and  that  order  was 
%tTf  speeiallj  directed  to  be  '<  without  prejudice  to  any  question  of  inter- 
eil,  baring  regwrd  to  tlie  late  Statute  of  Liimitations.^  Under  this  order 
the  Oftcer  has  aiade  bis  report  bearing  date  the  4th  day  of  June  1840  $ 
isd  by  it  be  finds  that  there  was  then  due  on  foot  of  the  judgment  for 
pcindp^  and  interest  (the  interest  ejLceeding  the  prineipalX  the  amount 
of  the  peni^ty :  and  bo  then  proceeds  thus$— «  ><<  but  I  find  thai  it  was  in- 
"  listed  before  me  on  the  part  of  the  defendant^  that  inasmueb  ^  no  daim 
''was  mide  to  pnwe  Che  said  jodgraent  in  this  oausei  until  alter  ^^  P^o- 
^  fwcing  of  tbe  finsi  decree,  no  interest  on  the  prindpal  sum  secured 
'^  thereby  dioold  be  allowed  or  reported  as  a  cbaige  upon  the  lands  >n  tbe 
^  pieaduigfl  mentiooed,  save  so  much  as  accrued  due  during  the  six  years 
""bebn  the  1 2th  di^  of  March  1840,  being  the  date  of  the  fiMng  pf  the 
**  charge  on  foot  of  aaid  judgment  ^  whieh  question  being  matter  of  diffi* 
colty,  tbe  Oficer  has  referred  to  4>ur  decision.  The  Remen^rancer  then 
reports  the  sum  doe  on  foot  of  the  judgment,  in  each  view  of  the  case  so 
ishmitted  to  the  Court. 

Upon  these  proceedings  then,  the  question  r^sed  b  whether  more 
than  six  yean^  interest  can  be  recovered  on  the  principal  sum  secured  by 
Uiis  judgment,  having  regard  to  the  3  &  4  IF.  4,  c.  27.  An  attempt  was 
msde  in  tbe  course  of  ihe  argument  to  shew  thet,  without  deciding  thait 
fsaeiai  question,  this  case  might  bedetentfi|ied  u|kn[i  the  principle  estab^ 
fished  by  the  case  of  Stemfiaie  v.  HsuikmBOH  (a),  and  acted  oq  by  this 
Court  in  favowr  of  other  creditors  on  the  argument  of  the  exceptions  in 
thii  csose,  in  January  1840  (reported  in  2  It.  JEq,  i?.  361);  viz.  that 
Thomas  Brown  was  a  creditor  coming  in  under  the  decree  in  the  cause, 
•ad  was,  as  such,  entitled  to  consider  it  as  bis  suit  from  the  beginnings 
and  consequently  as  tbe  bill  was  filed  before  tbe  statute  was  passed,  iba^ 
his  desumd  was  not  affected  by  its  provisions.  But  on  looking  to  the 
affidavit  on  which  the  order  of  the  10th  of  February  was  obtained,  we 
find  it  sworn  by  Thomas  Brown  ^  that  he  had  never  heard  of  the  cause 
mill  tbe  month  of  November  lastf* — ^t.  e.  1839 ;  and  in  this  respect,  the 
ease  it  not  distinguishable  from  that  oi  Berringion  v.  Emm  (fr),  in 
vhich  it  was  held  that «  creditor  thus  stating  his  ignorance  of  the  suit, 
could  not  be  entitled,  in  regard  to  the  l^tatute  of  Limitations,  to  the  benefit 
of  tbe  proceedings.  To  meet  this  ctifficulty,  it  was  stated  that  the  appli- 
ssnt  Brown  was  a  mere  formal  person,  a  receiver  appointed  by  tbe  Court 
of  Chancery  in  a  suit  respecting  the  property  of  the  original  conusee  of 
the  judgment,  Burke ;  and  that  Burke  had  in  fact  been  in  his  lifetime  a 
party  to  tbe  suit.  On  further  investigation  of  tbe  case  as  to  these 
Dttteffs,  it  appeared  however,  that  though  named  in  the  original  bill, 
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Burke  had  never  appeared  or  been  served  with  process  in  the  cause ;  and 
that  his  name  had  been  struck  out  of  the  bill  on  the  29th  of  January 
1835.  There  is  nothing  therefore  to  shew  that  the  Court  could  look  to 
the  acts  of  any  one  as  interested  in  the  judgment,  in  respect  to  thb  ques- 
tion, except  the  applicant  John  Brown  ;  and  upon  his  affidavit,  for  the 
reasons  I  have  stated,  the  case  faUs  exactly  within  the  authority  of  Ber^ 
rington  v.  JEvatu ;  and  consequently  the  question  raised  in  the  present 
motion  must  be  decided  as  if  this  were  now  the  first  proceeding  instituted 
on  the  judgment. 

That  question  is,  whether  in  any  action  or  suit  upon  a  judgment  con- 
fessed on  a  bond  in  a  penal  sum  conditioned  to  secmre  a  principal  sum  of 
money  with  interest,  the  conusor  of  the  judgment  can  now  recover  more 
than  six  years'  arrears  of  such  interest : — ^in  other  w<wdB,*-whetfaer  the 
principal  sum  so  secured  is  **  a  sum  of  money  charged  on  or  payaMe  out  of 
land,"  within  the  true  intent  and  meaning  of  the  42nd  section  of  the 
recent  Statute  of  Limitations,  the  3  &  4  W.  4,  c  27 ;  and  is  the  sum  b- 
tended  to  be  affected  by  that  section.  When  we  consider  the  extensive 
prevalence  of  this  species  of  security,  for  a  long  period  of  years,  in  Lre- 
Und ; — ^the  multiplicity  of  cases  which  must  be  more  or  less  affected  bj 
the  decision ; — and  the  number  of  such  cases  actually  pending  in  this 
Court,  in  various  forms  of  proceeding ; — ^it  b  impossible  to  rate  too  highly 
tjie  importance  of  this  question.  The  Court  has  therefore  deliberated 
long  before  pronouncing  judgment  upon  it ;  and  for  myself  I  most  on- 
feignedly  say,  that  my  feeling  of  the  necessity  of  using  the  utmost  caution 
and  the  most  mature  deliberation  in  forming  a  judicial  opinion  on  the 
question  has  been  in  no  small  degree  increased  by  finding  that  the  first 
impressions  I  had  formed  on  reading  the  statute  and  the  conclusion  I  bare 
ultimately  arrived  at,  are  opposed  to  the  solemn  and  deliberate  judgment 
pronounced  on  this  very  question,  in  a  case  expressly  calling  for  its  deci- 
sion, by  a  Judge  for  whose  ability  and  soundness  of  opinion  I  entertain 
the  highest  respect.  I  allude  to  the  judgment  of  the  present  Master  of 
the  Rolls  in  the  case  of  Kealy  v.  Bodkin^  much  relied  on  in  the  argument 
before  us,  and^^which  is  reported  in  1  Sausse  and  S.  218.  But  called 
on  as  wjQ  are,  imperatively,  on  the  present  motion,  to  pronounce  our  own 
opinions  on  the  construction  of  this  statute,  it  b  our  duty  to  do  so  accord- 
ing to  the  best  of  our  ability,  however  we  may  regret  that  in  so  doing  ve 
conflict  with  that  of  another  tribunal,  co-ordinate  in  reference  to  the 
subject  matter : — leaving  it  to  the  revision  of  the  appellate  jurisdiction 
common  to  both,  to  correct  our  error,  if  error  we  shall  commit,  in  giving 
judgment  according  to  those  opinions. 

The  question,  as  I  have  said,  arises  on  the  42nd  section  of  the  statute, 
3  &  4  FT.  4,  c.  27,  which  is  in  the  following  words; — <<  that  after  the  3 1st 
**  day  of  December  1 833,  no  arrears  of  rent  or  of  interest  in  respect  of 
"  any  sum  of  money  charged  upon  or  payable  out  of  any  land  or  rent,  or 
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^  ID  respect  of  any  legacy*  shall  be  recovered  by  any  distress,  action  or  suit 
"  but  witbiD  six  years  next  after  the  same  respectively  shall  have  become 
**  due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have 
**  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
^  person  by  whom  the  same  was  payable  or  his  agent ;"  and  then  follows 
a  proviso*  which  I  shall  have  occasion  to  advert  to  presently : — and  that 
question  is,  whether  a  sum  of  money  secured  by  a  judgment  confessed  as 
I  have  above  stated,  is  a  sum  charged  upon  or  payable  out  of  land  within 
the  operation  of  this  section.     This  is  obviously  a  question  of  construc- 
tioD,  as  to  the  meaning  of  those  terms ;  because  the  words  "  judgment" 
or  ^  sum  secured  by  judgment**  do  not  occur  in  the  entire  section.     And 
bebg  thus  a  question  of  construction,  I  think  it  is  the  fittest  course,  in 
considering  it,  to  look  in  the  first  place  to  those  settled  rules  or  canons 
of  interpretation  which  have  been  adopted  in   our  law  as  the  surest 
guides  to  the  right  understanding  of  the  acts  of  the  Legislature  I'^and 
I  may  say  of  those  rules,  that  when  examined  and  rightly  considered,  they 
win  be  found  in  general  to  be,  not  mere  arbitrary  and  conventional  regu- 
lations, depending  on  purely  technical  distinctions  ;  but  on  the  contrary, 
the  well  considered  deductions  of  sound  reason  and  common  sense,  com* 
annding  our  assent  from  their  intrinsic  propriety  and  justice.     Such  is 
that  which  I  shall  first  advert  to  in  dealing  with  the  present  case.     I  find 
it  thus  laid  down  in  Co.  Litt  381  a,  and  adopted  in  Bae.  Abr,  tit.  Statute 
L  2.    **  The  most  natural  and  genuine  way  of  construing  a  statute,  is  to 
''construe  one  part  by  another  part  of  tl^e  same  statute ;  for  thu  best  ex- 
**  presseth  the  meaning  of  the  makers : — such  a  construction  is  es  ffisceV'^ 
**ilfus  actusJ*     The  same  rule  is  expressed  in  other  words  in  PlowdetCM 
CommeniarieSy  365.    **  If  any  part  of  a  statute  be  obscure,  it  is  proper 
**to  consider  the  other  parts ;  for  the  words  and  meaning  of  one  part  of 
''a  statute  frequently  lead  to  the  sense  of  another."     Now  the  words  we 
have  to  deal  with  in  the  present  case  are  these, — ''  any  sum  of  money 
**  charged  upon  or  payable  out  of  any  land ;"  and  according  to  the  rule 
of  construction  I  have  stated,  let  us  see  whether  there  are  any  other 
parts  of  the  same  statute  which  will  lead  us  to  the  sense  in  which  these 
words  are  used  in  the  section  I  have  read.     In  this  particular  we  are  not 
left  without  asustance  ;  for  in  the  40th  section  of  the  act,  the  identical 
phrase  occurs, — **  sum  of  money  charged  upon  or  payable  out  of  any  land :" 
aod  from  the  context  of  that  section,  no  doubt  can  exist  as  to  the  sense  in 
which  it  is  there  used,  in  reference  to  the  subject  matter  of  the  present  case. 
That  section  is  as  follows : — **  That  after  the  31st  day  of  December  1833, 
"  no  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any 
''sum  of  money,  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise 
**  charged  upon  or  payable  out  of  any  land  or  rent,  at  Law  or  in  Equity, 
*'  or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to  re- 
"  ceive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
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184L  ^'diseharge  for  ralMM  cf  the  wam^f  unlaM  in  eertaiQ  «xoepted  eaats. 
XfuHyMmek,  j^  d^  g^  ]^qq  eontaMled  in  «i|piHe«t  that  a  tuai  ef  mpsey  aaeored i>y 
judgmeat  does  net  iaH  directly  within  the  legadadoo  of  die  40th  teotioD; 
and  I  cannot  coneeire  language  nove  espreas  and  iinaqaivoeal  io  dtaote 
that  the  Legislaiur^  in  this  aeotion  at  le^sty  eowdcred  a  aiun  so  aetured  u 
heiig  a  sum  ohaiged  upas  or  payable  oat  of  land,  than  the  laagaagt 
thna  used^*^  seciired  by  any  mortgage,  judgmeat  or  Hen,  or  ^tkerwUf 
akaiged  upon  or  payable  ont  of  any  iaad.''  I  taaoot  read  tiMae  wovdi 
ia  any  other  aenae  |  and  I  beliere  it  never  haa  been  oontended  that 
io  tUl  aection  at  least,  the  Legislatuae  did  not  ae  oae  or  vndersland  then. 
Nov  wjhee  we  find  lUa  identieBi  form  el  eapMarioq  yaed  in  Uro  aeedoas 
of  tbe  aaaae  act  of  Parliament  }«^two  aeetioM  ao  neai4y  eotmected  as  well 
in  point  of  location  ia  the  aot  aa  in  Uit  aubjeot  matter  of  their  pfevisiaiis, 
i  think*  Sfi  accordance  with  tho  mle  of  Snieifiretation  I  hare  s^ed,  we 
are  fiiUy  entitled  to  call  the  one  aectfien  in  aid  of  any  deubt  or  vneeitainty 
that  may  exiat  in  the  other ;  aad  baring  it,  fherelbre  I  mey  aay,  dedared 
by  the  40th  aeotion  ahnoat  in  expnem  teraia,  tibat  a  anm  pi  DDOvey  secured 
by  judgment  u  a  amn  charged  upon  or  payable  onl  at  land  wi^tfaifi  the 
meanijag  of  the  L^gislaiare,  «e  may  Curly  eonsider  die  eoBM  words  wkea 
used  in  the  4Snd  aeotion*  aa  having  «  meaning  aa  oomprehemlre  as  diat 
Mcognised  io  belong  to  them  in  the  40th  seotien  ;  and  conaequeoflj  to 
coBspiise  a  smm  secured  by  judgmeat  so  fur  at  leaat  as  that  eeetioa  nisj 
pro^rly  apply  to  a  sum  ao  aeoiired. 

It  haa  however  beea  eooteoded,  and  aome  eases  or  dttffo  hare  been 
dtod  to  auppoet  the  pvopoaitiea,  4hat  e  aum  aecured  by  judgment  isnot  to 
be  eesMideaed  aa  r  sum  charged  appa  land  within  the  meaakig  of  this 
aeotioii,  becaaae  it  is  oot,  aa  it  is  aald,  primarUy  so  «haiged<  ondsoeh 
appeaas  to  be  the  .opinion  of  the  Master  of  the  Jiolls  In  his  jadgnent  in 
JCrafy  T.  Boihim  which  I  have  already  referred  to.  No  doubt,  in  (he 
fariieat  periods  'Of  our  law,  «  judgmeat  eedd  not  be  made  peraianeolly 
aiiailaUe  agmnat  the  Ireehold  Unds  of  the  debtor,  although  the  <reditor 
might  by  a  writ  of  ievmri  have  exeeatioa  .of  the  com  and  other  preseot 
profits  growing  upon  the  land.  Bat  from  4he  reign  of  Bdwmrd  the  Knt, 
ihafaw  has  been  otherwise*  The  stetute  \9  Bdw,  1,  commonly  caHed 
Ifae  Statute  of  Weatmiaster  the  Seoond,  gave  ihe  writ  of  elegit,  under 
whach  H  has  been  libe  praotioe  for  oenlurfes  to  proceed  against  the  IsikL 
By  the  operation  of  that  stetute,  all  Che  freehold  lands  of  the  debtor  be- 
come bound  by  the.  judgment  firom  the  time  of  its  being  entered.  No 
jdienatioB  by  the  debtor  can  defisat  this  right ;  and  If  we  compare  the 
potttion  of  the  chattels  veal  or  other  penopd  property  of  die  debtor  in 
aiioh  a  case,  os  they  staood  at  the  papaing  of  th^  act  before  us,  with  that  of 
bis  Jreehold  eatate,  I  question  whether  the  latter  mu^t  not  b.e  h^d  to  be 
ia (truth  that  whioh  is subatanlialfy  bou^d  and  charged ^rith the  judgmeat; 
ihe  debtor  haviag  ao  means  of  relieving  it  firom  die  liability  but  by  faj- 
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mttg  the  jadgmcnii )  #bife  lA  ilM  cam  oT  p«M0iad  propAtyy  h0  r«tdft«  tlrd 
full  ]m#er  oT  disposkl  ftfccd  froita  aH  ehaigfe  by  T««on  of  th«  jodgiDedt 
until  the  noraent  vrhtn  vxeeutiotf  is  actuaHjr  i«oed  mahist  it     Ac- 
cctdiiigly^  in  Finch  V.   Tkm  Etntl  of  Wmehikea  (#),  Lonl  annccMof 
Cowper  speaks  of  m  jndgmeiii  cnMiitor  as  hating  '« a  togal  lied  open  the 
emiiui.''    80  iii£r^^v.7%tfl>«i;Atfwqf  3ffti#oroii^A(6)>  Lord  Hard** 
widc8|  then  <h«  Master  of  the  RoUs,  though  he  says  that  a  judgneert 
passes  ae  prestat  Interest  in  land^  yet  adda  that  it  must  be  admitted  to 
be  a  Men  thereon*    So  ia  ^^  »  «»i»  ■  ■  t  v.  Thmkpi0n{fi)j  Lord  Hardwieke^ 
taking  a  distinction  between  a  bond  in  which  the  heirs  are  bound  add 
a  jisdgttent,  that  in  the  fordier  eate  the  heir  dwy  auike  the  debt  personal 
by  alieaattn|r  land  descended  before  pfoeess  agahmt  Yktti^  says»  <<  but  the 
«<  Jud^ieeat  is  a  lien  itp(m  the  hmd  itaeli;  and  would  hat^  beeii  fle  even  in 
«<the  hands  i>f  a  porchaser  lor  vahiable  cendderaUon."    I  may  here 
obsei^  that  the  words  of  the  act  befbre  M  tac^  Mi  merely  <*  a  srnn  of 
flifoney  charged  upon/'  but  a  sum  at  money  ^eharged  open  or  pd^able 
nut  of  any  land  ;'*»^wordB  which  qipeior  to  import  that  the  Legislature 
did  not  merely  regard  eases  of  espress  ehnrgei  socb  as  moKgagesf  portions, 
legacies  or  ebarges  of  the  like  nature,  but  gM^erally  ail  sums  of  money 
the  payment  of  which  coold  be  enforced  against  land  by  ribeans  of  the 
se<;ttrity  given  by  the  party  by  whom  ft  was  payable  t  knd  therefore*  even 
If  the  ekpresslons  I  have  quoted  ai  to  the  generd  natore  of  a  Judgment 
debt  and  its  operation  as  a  charge  or  Uea  on  land  were  more  equivocal 
than  they  Are,  the  construction  of  the  panicular  act  before  us  would 
h6U  I  apprehend^  bo  serioesly  afficted.    But  considering  the  question 
itidepen^entty  of  this  distinction,  thos^  eases  appear  to  me  to  go  very 
fkr  in  establishing  that  to  a  obtain  feitent  at  least)  and  quite  sufeciently 
for  the  piir|»oee  of  this  tase,  a  judgment  may  be  cOm^dered  as  a  charge 
or  eneumbrance  on  lands^J^t  least,  that  there  i^  no  incongruity,  no 
depte'ture  from  legal  principles  in  its  being  s6  considered.     The  judg- 
ment of  the  Honbe  of  Lords  in  Ireland,  in  the  case  BaimewaU  y.  Batne-' 
mUl{i)y  hs»  been  referred  to  as  an  authority  that  a  judgment  cannot  be 
so  IreaVed  i  kbd  the  langOagO  bt  Lord  Qare,  in  that  case,  has  been  much 
relied  on  t  but  I  think  we  may  fkirly  uphold  the  decision  there  tome  to, 
and  acquiesce  In  it  as  one  based  on  substantial  grounds,  altogether  inde- 
pendent of  thid  distinction  as  to  a  judgment  being  or  not  being  a  charge 
npon  land.    The  question  there  was,  whether,  under  the  2  Anne^  c.  6, 
s.  14  (one  Of  tb<^  provisions  of  the  ]penal  code),  a  judgment  entered  in 
the  Court  of  King^i  Bench  should  be  enrolled  in  the  Court  of  Exche- 
quer.   That  section,  which  was  enacted  before  the  Registry  Act,  required 
that  **  $A  debts  and  othor  roal  encumbrances  that  shall  or  may  charge 
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*\  or  encumber  any  real  estate  of  any  Papist,  shall,  within  six  montfa^ 
"  next  after  the  making  thereof,  be  enrolled  in  the  Court  of  Exchequer, 
"  in  rolls  ;"  *'  where  all  persons  may  at  all  seasonable  times  resort  to  and 
"  have  the  perusal  of  the  same ;"  and  in  default  of  such  enrolment,  the 
same  should  not  charge  the  lands  of  any  Papist,  when  and  during  such 
time  as  they  should  belong  to  a  Protestant.  Now  it  is  obvious  that  the 
object  of  that  provision  was  to  secure  publicity  where  it  did  not  before 
exist ;  and  that  it  was  in  no  way  requisite  in  the  case  of  judgments,  which 
were  entered  of  record,  and  became  at  once  matter  of  public  notoriety  aod 
of  easy  ascertainment.  And  accordingly,  the  House  of  Lords  decided 
in  accordance  with  previous  decisions  of  the  Court,  that  such  judgmeuts 
did  not  require  enrolment.  Lord  Clare  very  justly  .says  they  are  not 
wUhin  the  spirit  of  the  act.  His  language  is,  <'At  the  time  when  the 
**  2  Anne,  c.  6,  was  enacted,  there  was  not  a  Registry  Act  in  Ireland ; 
*^  and  the  intention  of  the  Legislature  in  framing  this  clause  evideotly 
**  was,  to  compel  Papists  to  enrol  all  deeds  creating  or  giving  a  power  to 
"  create  charges  or  other  encumbrance  upon  their  real  eatatea,  in  the 
*^  Auditor-General's  office,  for  the  purpose  of  giving  notice  of  them.  lo 
'*  the  case  of  judgments  obtained  against  them  in  the  superior  Courts, 
**  this  was  altogether  unnecessary,  because  the  ori^nal  enrolment  of  a 
<<  judgment  in  the  Court  in  which  it  has  been  obtained  is  to  every  intent 
"  as  complete  a  notification  of  it  to  all  mankind  as  a  second  enrolment  of 
"  it  in  the  Auditor's  office ;  and,  therefore,  the  reason  for  enacting  this 
<<  clause  fails  altogether  in  the  case  of  judgments  enrolled  in  the  superior 
'*  Courts  of  Law."  And  then,  after  asking  how  was  a  judgment  of  the 
King's  Bench  or  Common  Pleas  to  be  enrolled  in  the  Auditor's  office, 
he  concludes  thus:  ''And,  therefore,  if  the  question  never  had  been 
<'  made,  and  if  in  this  cause  it  had  arben  before  me,  I  should  have  been 
'<  of  opinion  that  the  letter  or  spirit  of  the  statute  of  Queen  Anne  does  not 
'<  extend  to  judgments  enrolled  in  the  superior  Courts  of  Law."  It  is 
true  that  Lord  Clare,  in  the  first  place,  expresses  himself  in  terms 
strongly  expressive  of  an  opinion  that  a  judgment  was  not  in  itself  an  en- 
cumbrance affecting  lands.  He  says — "  First,  a  judgment  is  not  in  itself 
**  an  encumbrance  affecting  lands.  By  the  Statute  of  Westminster,  the 
'*  conusee  may,  if  he  shall  elect  so  to  do,  extend  a  moiety  of  the  freehold 
''estate  of  the  conusor;  but  until  the  extent,  the  judgment  does  not 
"  bind  the  land ;  and  if  the  conusee  shall  levy  the  debt  out  of  the 
"  personal  estate  of  the  conusor,  the  judgment  never  can  affect  his  free- 
'<  hold  estate ;  and,  therefore,  in  my  opinion,  a  judgment  is  not  a  deht 
"  or  encumbrance  coming  within  the  letter  of  the  act."  I  cannot  help 
thinking,  however,  that  the  main  strength  and  sound  reascm  of  his  judg- 
ment rests  on  the  passage  I  have  first  quoted,  and  not  on  this  technical 
distinction  about  the  precise  character  of  a  judgment  in  its  operation  on 
land ;    and  I  am  the  more  inclined  to  take  thb  view  of  the  language  of 
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Lord  Clare  in  tbut  castf/  from  findingf  (hiit,  iti  H  stihw/tfoteni  dsse  in  tlife 
same  book,  the  same  learned  Lord  uses  language  onf  tM^  iubject  6f 
somewhat  different  tendency,  and  more  in  conformity  with  that  ^h}ch  I 
have  quoted  from  Lord  Hardwicke ;  and  efets  pfofifonhced  a  decision  in 
the  Court  of  Chancery  anch  stronger  thttt  any  firing  we  are  called  oti 
to  do  in  the  present  ease.  I  altude  to  the  c«3e  of  Hct^don  t.  CarroU, 
reported  3  Sidg.  P\  C.  645.  That  was  a  castf  ai^Ag'  Ort  the  act 
eommonly  called  the  Bankers*  Act  in  Ireland,  95  O.  2,  c.  14^  by  the 
second  sectMn  ef  which  H  is  provided  thaf  tfS^  de^i  dud  ctffivet/ancei 
that  should  be  mtde  hy  any  banker,  whereby  any  pafTt  of  his  red  or 
leasehold  ioterest  ghall  be  granted,  released,  sold,  mbrtg^efd,  demised, 
**  or  in-  any  way  enciMftbered  and  affected,*^  should  be  registered  in  th6 
Registry  OlBce  i  or  in  default,  they  should  be  deemed  frauduTent  lind 
void  against  the  creditors^  Under  this  section,  when  the'  caae  cam^ 
before  him  in  the  Court  of  Chancery,  hotd  Chtfe  held  that  hMids  werd 
included  as  being  deeds  by  which  the  estate  of  fhe  banker  might  bc) 
affected— a  construction  of  the  act  which  has  since  been  overruled  by  the 
opiniew  of  the  Court  of  King's  Bench  in  the*  casc^  of  In  re  Anderson  (a); 
The  case  came  afterwards^  upon  other  points,  before  th^  House  of  Lorch  i 
and  Lord  Clare  appears  to  have  regretted  that  thisr  Opinion  as  to  bonds  wa^ 
not  also  made  matter  of  appeal.  Speaking  of  it  hif  p.  61 2,  of  his  jndgment, 
he  says  ho  was  of  opinion,  m  the^  Court  of  Chancery,  that  stfch  bonds  shotild* 
be  registered,  and  intimates  that  thid  opinion  was  not  changed ;  and  then 
goes  on  to  use  the  kngoage  respecting  judgment  debtd,  which  bear^ 
upon  the  present  question.  ^*The  act,''  says  he,  '<  provides  that  all' 
'*  deeds,  hy  which  any  part  of  the  banker's  real  estate  or  leasehold 
*<  interest  shall  be  in  any  way  encombeyed,  shall  he  deemed  fraudulent 
**and  void  i^aimst  his  creditors,  unlets  they  shaU  he  registered  within  a' 
**mon«b  from  the  execution*  A  bond  is  certainty  a  deed  as  much  atf  a 
«  mortgage ;  if  denied  at  law,  the  pHea  is  not*  estjhctum;  and  the  real  estate 
^  or  leasehold  interest  of  the  obligor,  although  not  actually  encumbered 
«  by  a  bondi  yet  may  be  as  materidly  affected  by  it  as  by  a  mortgage. 
"  If  it  be  aocompamed  by  a  warrant  of  attorney  to  confess  judgment, 
^*  and  judgment  be  entered  upon  the  bond,  ii  becomes  a  Hen  upon  t%e 
*^retU  esieOef  whether  in  fee-simple  or  freehold."  Thus  Lord  Clare 
himself  treats  a  judgment  as  a  lien,  as  materially  affecting  land  as  a  mort« 
gage»  and  considers  it  -as  actually  encumbering  it ;  which  a  mere  bond,  he 
sayS)  does  not :  and  I,  therefore,  think  we  should  not  take  a  true  view 
of  his  judgment  in  the  cose  of  Samewaii  v.  BarnewaUf  in  resting  it  upon 
any  mere  verbal  or  technical  distinction  as  to* the  precise  force  of  the 
word  charge  or  encumbrance,  when  there  exist  the  just  and  solid  grounds 
of  the  decision  which  I  have  already  referred  to  '.-—founded  on  the  object 
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and  policy  of  the  act,  and  the  mode  in  which  it  was  to  be,  pncdc^ff 
carried  into  effect. 

An  expression  of  the  late  .Lord  GoUfaunore  in  the  case  of  D^Arcy  r. 
Chambers  (a),  has  also  been  relied  on  in  this  part  of  the  case,  where  be 
says,  ^*  A  judgment  it  is  true,  strictly  speaking,  is  no  lien  on  the  kod : 
it  is  an  encumbrance  hovering  over  it."     But  in  this  language  I  find  do 
authority  for  the  position  that  a  judgment  cannot  in  any  sense  be  called 
a  charge  or  encumbrance.      The  expression,  'strictly  speakings'  shews 
that  the  opinion  must  be  taken  with  some  qualificatioD :  and  whatever 
be  the  meaning  of  the  phrase  *  hovering,'  it  is  at  all  events  here  used  as 
descriptive  of  the  encumbrance  created  by  a  judgment ;  thereby  admitting 
that  to  some  extent  at  least,  a  judgment  does  so  operate.     We  have  also 
been  referred  to  a  case  decided  by  the  present  Lord  Chancellor  of 
England,  Lord  Cottenham,  Neate  v.  The  Duke  of  Mar[borof^h{b)y 
where  this  subject  has  been  incidentally  discussed.     The  precise  point 
decided  in  that  case  is  merely  this, — that  a  judgment  cre<iitor  who  desires 
to  enforce  his  judgment  against  an  equitable  freehold  estate  by  a  bill  in 
equity,  must  previously  sue  out  an  elegit ; — a  decision  founded  on  tbe 
technical  rule  of  a]  Court  of  Equity,  as  laid  down  by  Lord  Redesdale, 
p.  126,  that  ''In  any  case  to  procure  relief  in  equity,  the  creditor  roust 
"  shew  by  his  bill,  that  he  has  proceeded  at  law  to  the  extent  necessary 
"  to  give  him  a  complete  title ;"  and  Lord  Cottenham  rests  it  on  this 
principle,  that  the  Court  does  nott  nterfere  to  give  the  creditor  more  than 
what  the  Statute  of  Westminster,  and  an  ejectment  would  have  given 
him  at  law,  had  no  circumstances  interposed  to  defeat  that  legal  title : 
and  as  that  legal  title  is  only  given  by  the  writ  of  el^^ii^  so  he  cannot 
come  to  a  Court  of  Equity  by  reason  of  tbe  existence  of  impediments 
to  the  enforcing  it  at  law,  until  he  has  placed  himself  in  a  condition  to 
succeed  at  law,  but  for  those  impediments.     It  is  true  that  Lord  Cotten- 
ham uses  some  expressions  which  at  first  sight  would  go  to  deny  the 
existence  of  any  lien  or  charge  on  the  land  by  force  of  a  judgment.    He 
says,  "  It  is  not  correct  to  say  that  according  to  the  usual  acceptation  of 
"  the  term,  the  creditor  obtiuns  a  lien  by  virtue  of  his  judgment.    If 
*'  he  had  an  equitable  lien,  he  would  have  a  right  to  come  here  to  have 
"  the  estate  sold  ;  but  he  has  no  such  right ;" — but  plainly  there  Lord 
Cottenham  is  not  denying  altogether  that  a  judgment  creates  any  lien  on 
the  land  ;  he  speaks  rather  of  the  mode  of  enforcing  it,  as  distinguishing 
the  operation  of  a  judgment  in  equity  from  that  of  a  specific  encum- 
brance ;  and  this  is,  I  think,  apparent  from  some  preceding  sentences  of 
his  judgment,  in  which  he  says,  that  for  certain  purposes  the  Court  re- 
cognises a  title  by  the  judgment, — as  for  the  purpose  of  redeeming,  or, 
after  the  death  of  the  debtor,  of  having  his  assets  administered :-— and  be 
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says  agaioy  it  gl?es  to  the  judgment  creditor  the  right  to  come  in  and 
redeem  ciher  encumbrances  on  the  property.  He  further  says  the  Court 
never  selis  the  interest  of  a  debtor  subject  to  an  elegit  creditor ;  and  he 
speake  of  judgment  creditors  as  being  parties  who  have  charges  on  the 
estate :  using  thus  the  verj  words  **  charges  and  encumbrances"  as  properly 
applicable  to  this  species  of  security,  and  implying  that  there  is  nothing 
in  the  nature  of  a  judgment  which  renders  this  application  of  those  words 
iocoDgruous  or  improper. 

That  a  sum  of  money  secured  by  judgment  may  therefore  be  considered, 
without  any  impropriety  of  expression,  as  a  sum  charged  upon  or  payable 
out  of  landr  I  think  the  authorities  I  have  referred  to  sufficiently  establish. 
That  it  is  so  considered  in  the  act  before  us,  is  apparent  from  the  40th 
section ;  and  I  cannot  hold  that  it  was  not  so  considered  and  intended  to 
be  dealt  with  when  the  same  words  are  used  in  the  42nd  section,  unless 
I  find  that  the  section  is  wholly  inapplicable  to  such  a  case,  or  that  from 
some  inherent  condition  in  the  security  itself,  or  some  settled  principle 
of  law,  the  section  cannot  be  so  understood  without  necesarily  producing 
inconsistencies  and  anomalies  irreconcileable  with  such  interpretation. 

Then  it  is  contended  that  this  section  has  no  application  to  the  case  of 
a  judgment,  because  at  law  a  judgment  is  recovered  in  a  certain  sum 
which  as  the  law  stood  at  the  time  of  the  passing  of  this  act,  and  still 
stands  as  to  judgments  of  the  nature  of  that  in  question  in  this  cause,  did 
not  in  itself  bear  interest  either  at  law  or  in  equity.     That  a  judgment 
recovered  in  an  adverse  suit  did  not  bear  interest,  is  not  to  be  disputed; 
and  it  is  equally  indisputable  that  even  in  the  case  of  a  judgment  recovered 
CD  abend  in  a  penalty,  the  sum  so  recovered  is  the  ultimate  limit  of  the 
liability  of  the  defendant  on  such  judgment ;  and  that  no  interest  can 
be  recovered  thereon  beyond  that  penal  sum.     If  the  case  rested  there, 
no  question  could  arise.     No  section  of  a  statute  limiting  the  amount  of 
arrears  of  interest  recoverable  on  a  security  could  have  any  application 
to  a  security  on  which  in  point  of  fact  no  interest  at  all  could  become 
chargeable  ;  and  no  payment  of  interest  or  acknowledgment  of  liability 
to  interest  could  be  called  in  aid  of  the  construction  of  the  statute,  if 
ve  set  out  by  assuming  that  the  statute  only  applies  to  the  absolute  amount 
of  the  judgment,  which  confessedly  bears  no  interest  at  all.     But  are  we 
M  to  limit  the  appUcation  of  the  act  ?     The  question  on  this  part  of  the 
case  is,  what  is  the  sum   secured  by  the  judgment  and  thereby  made 
chargeable  on  or  payable  out  of  land  ?      If  we  are  to  try  this  by  the 
ordinary  practice   of  those  who  deal  with  these  securities, — of  those 
vbose  professional  avocations  are  continually  conversant  about  them, — or 
by  the  daily  and  hourly  practice  of  the   Courts  before  whom  these 
securities  come,  must  not  the  answer  be,  not  the  sum  which  ultimately 
loay  be  recovered  upon  it, — ^not  the  penal  sum,  which  cannot  in  any  event 
be  exceeded, — but  the  sum  which  it  was  originally  given  to  secure ;  the 
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9U01  iHiicb  if  pud  beforp  aiyy  M>t9re9t  $1  all  accrues  on  it,  ia  the  only  sam 
which  the  plaiDtif  fsao  rpceiye  by  ipemi^  of  i|  i<*t*iho  aum  which  bj  tba 
contract  pf  the  partiea  to  i\  boara  ioUreat*  #pd  'w  resptd  of  which  interest 
mfty  h9  paid,  and  for  which  interest  acknowlodgneots  may  b«  gifen.    h 
not  thia  (.he  meaning  of  the  lerma  '<  aiim  secured  by  Judgment,"  in  the 
40tb  section;  aad  ia  not  the  iiiterest  there  spoken  of,  interest  on  tbe 
principal  sum  ?     The  biugiiage  of  that  aection  is,  that  no  action  or  nut 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  judgmeuti  but  withiu  twenty  yean  ueat  after  a  present  right 
to  receive  the  aanie  shall  haye  accrued  to  some  person  capable  of  ginog 
a  discbarge  for  or  l^  rel?a^a  of  the  same ;  unless  in  the  meaa  time  some 
purt  of  the  principal  moneyi  pr  some  intereet  tbeieon  shall  have  beeo 
paid  to  the  p^raoq  entitled  theretot    The  words  are  identical*    But  ihej 
are  not  confined  to  this  statute*     They,  or  words  analogous  are  fooiid 
in  the  S  C^  1«  c«  4,  8,  %  which  recognises  payment  of  interest  as  one 
means  of  saving  the  bar  created  by  that  section.     Surely  these  words 
mean  iutereM  on  tbe  prineipal  sum,  not  part  payment  of  the  prindptL 
In  every  dfty'a  eKpefieuoek  on  every  motion  tar  a  reoeivev*-MNi  every 
motion  to  revive  a  judgment,  the  parties  act  on  this  view  of  the  esse  and 
dapose  to  the  payment  of  the  interest  specifically  at  various  periods  mf- 
fipient  to  shew  that  the  judgment  is  not  barred,  and  to  aatiafy  the  Court 
as  to  the  amount  actually  due  on  it«     The  26th  section  of  the  reeeat 
statute,  3  1^  4  Fit^i  c«  lOfi,  takes  a  distinction  between  the  difiereot  classes 
of  judgments  in  these  words:  it  euaot%  ^  That  every  judgaaent  debt  doe 
"  upou  any  judgment  not  confessed  or  recovered ^or  any  pemU  nan  fir 
**9$Quring  princip^  and  tn^eras^,  shall  carry  interest  at  the  rate  of  four 
**  pounds  p0r  c^nitmper  annMWk  flrom  the  time  of  entering  up  the  judg- 
**  ment**    It  is  in  the  nature  of  a  legislative  declaration,  recognising  a 
j  lodgment  confessed  upon  a  bond  and  warrant  of  attorney  aa  a  security 
for  a  principal  sum  of  money  bearing  interest.     I  therefore  see  no 
adequate  ground  for  saying  that  the  42nd  section  is  inapplicable  to  the 
case  of  a  sum  secured  by  judgment  and  bearing  interest  as  in  the  present 
case,  so  far  as  regards  the  general  purport  and  object  of  ita  previsiou } 
and  on  the  contrary,  finding  that  it  will  apply  to  such  a  ease,  and  that 
aocording  to  what  I  have  already  stated  such  a  case  is  within  the  terns 
of  the  section,  I  think  we  are  bound  so  to  apply  it.     One  part  of  the 
section  baa  been  relied  on  as  shewing  that  it  applies  only  to  cases  of  suois 
primarily  chargeable  on  land,  as  they  are  described.     I  allude  to  the 
cUuse  rebting  to  the  eflfect  of  the  possession  of  the  landa  by  a  prior 
encumbrancer  on  the  arrear  of  interest,  and  which  suspends,  aa  it  were^ 
the  operation  of  the  act  during  such  possessioiv     It  was  observed  by 
Counsel  in  argwaent,  and  I  concur  in  the  observation,  that  the  possession 
of  a  judgment  creditor  wouU  be  the  possession  of  an  enoomhrancer 
within  that  proviso,  and  it  u  difieuk  to  say  that  the  word  *^  enema- 
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braneMr"  is  used  in  two  diCerent  Mtiees  in  the  Mme  section,  or  ntber 
in  the  mudo  sentetice.  Bat  if  it  is  meant  to  rel^  on  this  clause  as 
shoving  thai  tho  section  only  appiies  to  cases  of  proceedings  to  recover 
interest  out  of  land,  I  apprehend  the  argument  goes  a  great  deal  too  far. 
Th^  mortgagee  is  expressly  mentioned  in  it,  and  yet  a  mortgage  is  a 
security  which  is  not  necessarily  limited  in  operation  to  a  mere  charge 
upon  landc  it  Is  a  present  debt  of  the  borrower,  and  he  cotenants  by  the 
mortgage  deed  to  pay  it  t  and  what  action  or  snit  in  a  Court  of  Law  can 
be  brought  to  recover  the  Interest  on  a  mortgage  out  of  the  land  mort- 
gaged ?  I  know  of  none  hut  an  ejectmaot  to  get  possesnon  of  the  land 
itself,  in  which  the  amount  due  or  Haimed  is  never  called  in  question, 
and  cannot  be.  An  action  or  suit  in  this  aecdon  and  in  the  40th  must 
mean,  at  least  must  include,  the  ordinary  permnal  action  on  a  money 
demand  in  which  the  plaintiff  seeks  a  general  recovery  of  his  debt,  not 
limited  to  any  species  of  property.  The  40th  section  has  repeatedly  been 
so  construed  i  and  pleadings  founded  upon  it  are  of  daily  occurrence.  I  think 
therefore  that  this  la^t  clause  does  not  of  itself  present  that  conclusive  ex- 
position  of  the  objects  of  the  section  for  which  it  has  been  relied  on.  As 
to  the  title  of  the  act».^<<  An  Act  for  the  limitation  of  actions  and  suits 
relating  to  real  property ''*^it  is  a  maxim  in  the  construction  of  statutes 
that  the  title  of  an  act  is  not  to  be  regarded  in  constrniiig  it }  because 
this  is  no  part  of  the  statute  i  Bmc*  Abr»  SM*  I.  2.  i  and  the  act  itself 
shews  in  one  instanoe^^hat  of  a  legacy«^hat  it  does  profess  to  regulate 
mere  personal  demands,  Thb  is  clearly  established  by  the  case  of  Shefh' 
pmvd  V.  Duke  (a)» 

But  diffiouUies  have  been  luggesled  as  to  the  extent  of  the  execution 
which  may  be  issued  at  law  on  such  a  judgment,  if  it  be  held  to  come 
within  this  section  ;  and  it  would,  I  admit,  be  very  difficult  to  contend 
that  there  could  be  two  separate  executions  for  different  sums  on  the  same 
judgment  ;r^^or  two  different  sums  levied  on  the  same  execution,  according 
to  the  nature  of  the  property  to  be  affected.  So  in  the  administration  of 
assets  it  is  said  there  would  be  a  different  amount  of  charge  on  the  real 
estate  from  that  which  would  affect  the  personal  But  if  the  provisions 
of  the  act  are  not  limited  to  such  proceedings  as  directly  seek  to  raise  the 
interest  out  of  land ;  if  they  apply,  as  I  think  they  must,  to  personal 
actions,  and  personal  remedies  for  the  recovery  of  sums  chargeable  on 
land  in  other  instances,  such  as  mortgages,  it  may  be  found  that  even  at 
law  the  general  words  of  the  act  would  control  the  remedy  by  execution, 
and  that  the  true  construction  of  the  act  will  be,  to  treat  it  as  a  general 
statute  of  limitation  affecting  all  the  modes  in  which  such  a  demand  may 
be  eoforcedt  We  are  not  imperatively  called  on  to  decide  that  question 
in  the  present^case ;  it  is  sufficient  to  say  that  I  by  no  means  accede  to  the 
argument  tb^t  an  ei^ecution  couM,  since  this  statute^  properly  issue  at 


1841. 


(a)  9  Sim.  66;. 


410 


CASES  IN  EQUITY. 


1841. 

EqitUyExch. 


law  against  the  person  or  the  chattels  of  the  debtor  on  such  a  judgment  a5 
this,  for  more  than  six  years'  interest.  In  the  present  case  the  demand  is 
sought  to  be  enforced  against  the  real  estate  of  the  debtor,  and  strictly 
speaking  this  is  the  only  question  we  are  called  on  to  decide.  In  thb  form  of 
proceeding,  no  doubt,  the  question  of  the  extent  of  the  judgment  as  a  charge 
on  the  personal  assets  must  also  .come  in  question,  and  we  must  consider  the 
difficulties  suggested  in  this  view  of  the  subject,  if  we  hold  this  section 
to  apply  to  judgments.  But  as  has  been  justly  observed  at  the  Bar,  these 
difficulties  must  equally  exist  in  the  case  of  a  mortgage,  to  which  in  ex- 
press terms  the  section  applies  ;  and  they  can  only  be  dealt  with  in  that 
case,  as  I  apprehend,  by  holding  that  the  operation  of  the  section  b 
general,  as  affecting  all  the  modes  of  suit  or  proceeding  for  the  recoTeiy 
of  interest  on  such  a  security ;  and  consequently,  that  both  as  to  the  real 
estate  and  the  personal,  the  limitation  is  the  same. 

Being  therefore  of  opinion  that  the  sum  secured  by  this  judgment  is 
a  sum  charged  on  or  payable  out  of  land,  and  is  so  used  in  the  section  in 
question, — ^that  the  section  in  its  enacting  terms  is  capable  of  appUcation 
to  it,  and  that  the  difficulties  suggested  as  to  the  consequences  of  such 
application  are  not  in  my  judgment  sufficient  to  outweigh  what  I  conceive 
to  be  the  plain  intent  and  meaning  of  the  enacting  part  of  the  section- 
but  that  it  will  rather  be  the  duty  of  the  Courts  to  overcome  those  diffi- 
culties, by  moulding  their  proceedings  in  such  cases  in  conformity  with 
the  general  provisions  of  the  statute,  I  concur  in  the  opinion  delivered  by 
Baron  Foster  on  a  former  motion  in  this  cause,  reported  in  2  /r.  E.  R 
374,  in  thinking  that  the  creditor  in  this  case  cannot  by  virtue  of  the 
security  in  question  recover  more  than  six  years'  interest ;  and  the  sum 
found  by  the  report  must  be  reduced  accordingly. 


Pernefath£b,  B. 

I  fully  concur  in  the  very  able  judgment  of  the  Chief  Baron,  and  adopt 
the  reasons  stated  by  him.  I  certainly  hesitated  much  before  I  came  to 
the  conclusion  which  I  have  now  arrived  at.  I  was  influenced,  perhaps, 
by  the  consideration  'of  the  number  of  persons  who  might  be  affected  by 
this  determination ;  but  I  am  satisfied  that  any  inconvenience  arising 
from  it  must  be  submitted  to.  The  Legislature  has  in  plain  terms 
enacted,  that  where  a  judgment  is  obtained  upon  a  bond  in  a  penal  sum, 
where  by  the  contract  of  the  parties  the  principal  money  is  to  carry 
interest,  there  no  more  than  six  years'  arrears  of  that  interest  shall  be 
recoverable.  The  40th  section  of  the  3  &  4  W.  4,  c.  27,  clearly  points 
at  judgments  as  being  charges  upon  land ; — in  express  terms  it  deekres 
them  so  to  be  ;  and  there  is  no  reason  why  the  42nd  section,  in  which 
the  general  term,  "  any  sum  of  money  charged  upon  or  payable  out  of 
land"  is  used,  should  not  include  judgments  within  its  meaning  and  * 
operation.      The  Legislature  must  be  considered  to  have  used  the  same 
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vordsin  these  two  sections,  which  are  conversant  about  the  same  subject- 
matter,  in  the  same  sense.     It  is  upon  that  clear  expression  of  the  in- 
tention of  the  Legislature  that  my  judgment  is  founded ;  and  whatever 
expressions  may  be  found  in  the  cases  to  which  we  have  been  referred, 
apparently  at  variance  with  this  meaning  of  the  words,  they  must  be  con-* 
sidered  as  relative  to  the  law  as  it  then  stood,  and  to  the  particular 
circumstances  of  the   case   then  brought   under  the   consideration   of 
the  Judge  using  them ;  and  they  cannot,  as  it  appears  to  me,  affect  the 
meaning  which  the  Legislature  has  by  the  40th  section  affixed  to  these 
words.    The  two  sections  must  in  this  respect  receive  the  same  con- 
stmction.     At  first  I  was  very  much  influenced  by  the  decision  of  the 
Master  of  the  Rolls,  in  the  case  of  Kealy  v.  Bodkin.     Great  respect 
b  certainly  due  to  any  thing  which  deliberately  falls  from  that  learned 
Judge.    But  it  appears  to  me,  that  in  so  far  as  the  judgment  of  his 
HoDor  is  founded  upon  the  opinion  that  a  judgment  is  not  a  charge 
upon  Und,  the  statute  itself  gives  a  full  and  complete  answer  to  it :  and 
as  to  the  difficulty  he  suggests,  in  different  sums  being  leviable  out  of 
different  species  of  property,  by  means  of  one  and  the  same  judgment,  it 
is  best  answered  by  holding  (although  we  are  not  called  on  to  decide  the 
question  in  tbe  present  instance),  that  the  same  sum  must  be  levied  for 
interest,  whether  the  execution  be  directed  against   the 'lands  or  the 
person,  or  the  personal  property  of  the  debtor.     That  appears  to  me  to 
be  the  best  solution  which  can  be  given  to  the  difficulty  siud  to  exist 
by  the  Master  of  the  Rolls.  .  There  is  no  reason  to  suppose  that  it  exists 
at  all,  or  that  it  was  the  intention  of  the  Legislature  that  different  sums 
io  point  of  amount  should  be  levied  by  different  executions  upon  the 
^flie  judgment.      The  language   used  in   the  statute  is  general,  and 
sufficient  to  embrace  every  species  of  execution.     If,  however,  we  are 
to  take  into  our  consideration  the  anomalies  arising  from  any  particular 
construction  of  this  section,  a  much  greater  one  would  exist  by  adopting 
the  construction  given  to  it  in  Kealy  v.  Bodkin^  than  any  which  have 
been  suggested  to  arise  from  a  contrary  construction.     Suppose  a  mort- 
gage is  executed,  and  a  judgment  in  a  penal  sum  is  confessed  to  secure  the 
payment  of  one  and  the  same  debt,  with  interest.     By  the  express  words 
of  the  act,  six  years'  interest  only  can  be  levied  out  of  the  land  by  means 
of  the  mortgage ;  yet,    according  to   the   construction   contended   for, 
twenty  years'  interest  upon  the  same  debt  might  be  levied  out  of  the 
same  land  by  means  of  the  judgment.     That  would,  indeed,  be  ano- 
malous ; — to  hold,  that  on  one  and  the  same  transaction,  and  in  the  case 
of  securities  passed  at  the  same  time,  and  affecting  the  same  subject- 
matter,  six  years'  interest  only  was  recoverable  by  the  one,  and  twenty 
years'  by  the  other. 

The  judgment  creditor  in  this  case  cannot,  for  the  reasons  assigned, 
take  advantage  of  this  suit  as  his  suit.     With  regard  to  another  creditor. 
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vho  cane  la  regvlwly  usder  the  decree  ia  this  causey  we  held,  upon  the 
authority  of  StemdaU  v.  Hamkinton^  that  he  had  a  right  te  coeBider  the 
auit  as  his  from  the  tiine  of  its  institution.  We  so  ruled  upon  the  |inB- 
ciple,  which,  I  think,  is  a  sound  one»  that  a  creditor  who  is  aware  (hat 
a  suit  has  heen  instituted,  so  for  as  he  is  coaeerned,  for  the  very  purpsse 
for  which  her  himself  would  have  filed  his  bill,  is  perfectly  justified  fa 
lying  by  aad  not  instituting  a  secood  suit,  which  would  have  the  efiect 
of  increaung  costs  upou  the  estate*  But  we  cannot  eousider  the  present 
applicant  as  in  that  siluatioa.  He  expressly  slates  that  ho  was  ignorMl 
of  this  suit  until  long  after  the  decree  and  the  report  was-  obtsiaed  i 
and,  therefore,  cannot  claim  the  benefit  of  it,  aa  being  his  from  the 
beginning. 

Upon  the  constructioA  to  be  given  to  the  3  &  4  Fic«  e«  1  W#  a*  % 
which  I  mention,  that  it  may  not  be  supposed  thai  ii  hes  escaped  our 
observation,  an  aiMNsaly  may  be  hereaAer  found  te  esiet*  It  in  terms 
enacts,  with  regard  to  judgments  not  upon  beads  in  penal  enem,  that 
they  shall  carry  interest  at  the  rate  of  £4  per  cent  per  amMrat  mMpmid^ 
and  if  the  words  of  that  section  are  te  be  eenstmed  m  their  lileril  9BB8e,r 
it  may  be  contended  that  twenty  years'  interest  «^  be  reeeveted  upon 
judgneats  ia  caee^  although  no  mere  than  sin  yeaia'  iniercel  can  be 
recovered  upon  a  judgsaent  on  a  bead  ia  a  penal  snmy  where,  by  die 
contract  of  the  parties,  the  priacipal  money  is  te  bear  iaterest  until'  paid. 
It  ia  a  question  which  well  deserves  censideralionw  But  thai  stetnte  is 
expressly  confined  to  judgments  which  de  not,  by  the  eoarsact  ol  the  par^ 
ties,  eairy  ialerest ;  and  the  case  befove  us  is  one  in  whieh  the  semeccured 
by  the  judgment  is,  for  the  reasoaa  aMDtioned  by  the  Chief  Baron,  te  be 
considered  as  beariag  interest. 


Richards,  B^ 

I  also  fully  concur  in  the  judgoMnt  el  the  Court,  aad  ia  ike  reasons 
Msigned  for  it  by  the  Chief  Baron.  The  Master  of  the  Rolb  havings 
with  mucb  and  anxious  deliberation,  pronounced  a  judgmeal  apen  this 
very  question  at  variance  with  the  conclusion  we  have  come  to,  I  fek,  ia 
common  with  the  other  members  of  the  Court,  that:  il  waa  due  to  the 
abilities  of  that  emiaent  Judged  aad  to  ourselves^  te  examine  fttUy  the 
grounds  of  his  opinioo ;  and  after  having  dene  so^  I  confess  I  am  not 
able  lo  adopt  his  reasoning.  It  occurs  te  me  that  the  great  strength*  ef  his 
judgment  lies  in  the  assumption,  that  by  giving  the  act  of  Parliament 
the  construction  we  now  give  it,  this  incongruity  would  exist,  that  upon 
the  same  judgment,  the  conusee  might  have  an  executioo  for  one  sum 
against  the  chattel  property  or  the  person  of  the  conusor,  whereas  he 
could  only  have  execution  for  a  smaller  sum  against  his  lancL  If  I  were 
of  that  opinion,  I  confess  I  would  have  great  didicoky  in  eonsing  to  a 
conclusion  different  from  that  of  his  Honor.     It  therefore  appealed  to 
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ne  that  it  was  necessary  I  should  come  to  some  definite  conclauon 
opoD  that  point,  ere  I  coiHd  dissent  from  the  judgment  of  the  Master  of 
of  the  Rolls ;  and  in  this  process  of  reasoning,  I  may  perhaps  differ 
from  the  other  members  of  the  Court.  I  have  accordingly  done  so,  and 
have  come  to  the  conclusion  that  the  creditor  cannot  have  an  execution  for 
ooe  amount  against  the  personal  property  or  the  person  of  the  debtor,  in 
ao J  case  which  falls  within  the  42nd  section  of  the  act,  and  an  execution  for 
soother  and  different  amount  against  his  real  estate.  The  statute  applies 
geDenlly  to  judgments,  and  to  every  mode  of  enforcing  their  payment. 
I  think,  with  great  respect  and  deference  for  the  opinion  of  the  Master 
of  the  Rolls,  that  he  has  permitted  himself  to  be  misled  by  considering 
these  anomalies;  which,  however,  he  does  not  avoid  by  the  construction 
he  has  put  upon  the  act ;  for  in  the  case  of  a  mortgage,  which  is  con- 
fessedly within  the  42nd  section,  one  sum  may,  according  to  that  con- 
straction,  be  recovered  by  suing  upon  the  personal  covenant  contained 
in  the  mortgage  deed,  and  another  and  different  sum,  by  proceeding 
directly  against  the  land.  I  do  not  think  that  such  is  the  case.  For 
these  reasons,  in  addition  to  those  given  by  the  Chief  Baron,  I  concur 
io  the  judgment  of  the  Court. 


1841. 
EquUyEjcc/u 


BlADT,   CB. 

My  Brother  Foster  has  heard  this  case  argued,  but  is  not  able  to  be 
present  in  Court  to-day.  He  has,  however,  requested  us  to  state  that 
he  retains  the  opinion  expressed  by  him  in  his  judgment  in  (yKeUy  v* 
Bodkin  (a).  * 

(a)  3  Ir.  £.  B.  872. 
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KEWCOMBE  V,  NEWCOMBE. 

Fei.  36. 
The    commit-   JoHN  BftADDELL  being  seised  of  two-thirds  of  the  hunds  of  Baliyshsne, 

presomptiye^of   ^^^^^^'s^  Johnstowii,  under  a  lease  for  lives  renewable  for  ever,  bj 

a  lanftticy  who    articles  bearioff  date  the  30th  of  December  1755}  exeevled  oreviowlj 

WM  ahflolnte 

owner  of  a       to  and  in  contemplation  of  his  marriage  with  Anne  Batt,  agreed  to  eon- 

^^t^to^^^  TeyhisesUte  in  the  said  lands  to  two  trustees  (George  BTaddettind 

charge  of  Benjamin  Batt),  and  their  heirs,  to  the  use  of  himself  for  his  fife,  and 

the  chuve  oat  ^^  ^^  decease,  to  secure  a  jointure  for  his  intended  wife  ;  and,  aftfr 

of  his  own  mo-  the  decease  of  the  sarriTor,  to  the  use  of  Henry  Braddell,  party  theretOi 

assigned  to  a  ^^^  twenty-one  years,  upon  trust  to  ruse  £200  for  the  yomiger  diildren 

B^^  l!!^°^*  of  the  marriage,  to  be  divided  among  them,  as  he  John  Braddell  riionld 

quently  appli-  appoint ;  and,  subject  thereto,  to  the  use  of  Buch  son  or  sons  of  the 

forleaTetoap-  carriage  as  John  Braddell  should  by  deed  or  will  appoint,  and  to  the 

ply  the  nirpliu  heirs  male  of  such  appointed  son ;  and,  for  want  of  such  appointment,  to 

tate     toward*  ^^®  us®  ^^  ^^®  eldest  SOU  of  the  marriage,  and  the  heirs  male  of  his  bodj ; 

payment  of  the   ^q^    f^^  ^i^q^  ^f  g„ch  issue  male,  to  the  use  of  John  Braddell  and  his 

charge ;    hot 

there  were        heirs.     The  articles  contained  a  provision  enabling  the  trustees,  after  the 

ment8''°iJbet-  ^c®*^®  ^^  ^^®  intended  wife,  in  case  her  intended  husband  should  surrive 

ing  the  Innatio  her,  to  raise  £200  out  of  his  real  and  personal  estate ;  and,  if  there 

Sbe  application  Should  be  more  than  one  younger  child,  then  to  raise  £100  more. 

ra  refused.  xhe  marriage  took  effect,  but  no  deed  was  executed  in  pursuance  of 

judgments  the  articles,  and  Anne  died  in  the  lifetime  of  her  husband,  leaving  three 

co^^tt!^'  ^*  children,  Henry,  Benjamin,  and  Elizabeth. 

paid  off  the  In  the  year  1779,  Benjamin,  in  consideration  of  £500  advanced  him 

the  rarplue  ^J  b>s  father,  by  deed  poll,  assigned  to  the  father  all  his  share  of  the 

**"'■>  "^diont  gumg  provided  for  the  younger  children  by  the  articles. 

was   allowed         Besides  the  lands  of  Ballyshane,  John  Braddell  was  seised  of  the  laods 

the  am<rant  in  ^^  Kilalongford  under  a  lease  for  lives  renewable  for  ever ;  and  he,  by  h« 

■^  vbspbv  a  ^^aflL    •■•^^  ^^^^0 

count:   Held,  will  bearing  date  the  22nd  of  July  1780,  duly  executed  and  attested,  so 

of  kin  of  the  In-  ^  ^^  P^^  freehold  estates,  after  reciting  the  articles  and  the  deed  poO  of 

natic  had  no  1779,  gave  to  his  daughter  Elizabeth  the  moiety  of  the  sums  of  £2(M), 

it  kept  alive  £200,  and  £100,  assigned  to  him  by  the  deed  poll,  and  appointed  to  her 

for  their  bene-  ^^^  ^^y^^^  moiety  of  those  sums.     The  testator  provided  that  in  case  of 

Grimtiont*i  any  difficulty  in  raising  said  sums  off  the  said  lands  of  Ballyshane,  that 

705)  was  ridht-  ^^  personal  property  and  his  freehold  estate  of  Kilalongford  should  stand 

\j  decided,  and  charged  with  said  sum  of  £500,  with  interest  from  his  death ;  and  he 

!■  not  shaken  gave  to  his  said  daughter  the  further  sum  of  £400,  in  satisfaction  of  all 

by  the  obeer-    ^\^^^i^  upon  his  real  and  personal  estate.     He  then  irave  all  his  real  aud 
Tations  of  Sir  ^  "^  ^  .  u- 

A.  Hart,  in       personal  estate,  subject  to  the  payment  of  his  debts  and  legacies,  to  bis 

OMBeat  W)*  ^^^  ^^  Henry,  and  appointed  him  and  his  (testator's)  brother  JkUtheir 

executor^. 
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The  taiUlor  died  shortly  afterwards,  without  having  rev<4ied  or  altered         1841. 
bis  will,  which  was  proved  by  his  son  Henry.  Chameeiy.^ 

Heory  Braddell  the  son  took  possession  of  the  real  and  personal  estate    nbwcombs 
of  the  testator,  and  having  afterwards  become  of  unsound  mind,  a  Com-  ti. 

misBoa  of  Lunacy  was  issued,  bearing  date  the  2nd  February  1785, 
nnder  which  it  was  found  that  he  was  of  unsound  mind  since  October 
1784,  and  that  he  was  then  seized  of  an  estate  for  livea  renewable  for 
efer  in  the  lands  of  Ballyshane  and  Kilalongford,  and  of  personal  pro- 
perty to  the  amouBt  of  £400. 

Beejainin  Biaddell,  the  brother  of  the  lunatic,  was  appointed  commU- 
tee  of  the  fortune,  by  order  bearing  date  the  5th  February  1785. 

Eliubeth  Bradddl  had  married  William  Neweombe  (the  father  of 
plaiotiff),  and  he,  on  the  17tk  of  March  1795,  filed  hia  biU  in  Chancery 
against  Heory  Braddell^  for  the  purpose  of  raising  the  £900  to  which  she 
was  entitled*  On  the  22nd  of  July  1795,  a  reference  was  directed  in  the 
Inoscy  maUer  to  the  Master,  to  inquire  whether  the  sum  of  £900  was 
cfavged  on  the  lunatic^a  estate ;  and  the  Master,  on  the  10th  of  August 
1795,  reported  that  it  was. 

Upon  the  1 8th  of  August  1795,  Benjamin  BraddeU,  who  was  the  heir 
presanptive  of  the  lunatic,  applied  to  the  Court  for  liberty  to  pay  off  the 
£900  out  of  his  own  monies,  and  have  it  assigned  to  a  trustee  for  him ; 
and,  by  an  order  of  that  date,  it  was  declared  that  he  should  be  at  liberty 
to  do  so,  and  should  be  allowed  the  interest  on  the  £900  upon  passing 
his  accounts. 

Benjamin  Braddell  accordingly  paid  the  £900,  and  to<^  an  assignment 
of  the  cfaaige  to  Thomas  Braddell,  as  a  trustee  for  him. 

Benjimin  Braddell  having  petitioned  the  Chancellor  to  be  allowed,  in 
pasBtng  his  accounts,  certain  sums  alleged  to  have  been  advanced  by  him, 
ao  order  was  made  on  the  28th  of  January  1805,  referring  it  to  the 
Master  to  inquire  and  report  what  were  the  circumstances  of  the  lunatic. 

Under  that  reference,  the  Master  made  his  report  upon  the  6th  of 
March  1805,  finding  that  the  lunatic  was  seized  of  the  denominations  of 
Itoda  oieatioBed  before,  and  that  his  personal  property  amounted  to 
£381.  168*  S^^  the  expenditure  of  which  had  beenr^ularly  accounted 
for.  The  Master  further  found  that  the  freehold  lands  were  subject 
to  the  charge  of  £900,  mentioned  before ;  to  a  judgment  against  the 
looatic  for  £300  principal;  to  an  annuity  of  £14  created  by  the 
will  of  the  lunatic's  fother ;  to  a  judgment  obtained  by  one  Hall, 
against  the  lunatic,  for  £100  principal;  to  another  judgment  obtained 
against  him  by  one  Foley  for  £64.  10s.  5d.  principal;  and  that  the 
lunatic  owed  a  debt  of  £50  secured  by  bond  and  warrant  of  attorney. 
He  then  reported  the  circumstances  relating  to  the  assignment  of  the 
£900,  and  further  found  that  two  of  the  judgment  creditors  having  threat- 
ened to  take  proceedings  for  the  recovery  of  their  debts,  Benjamin 
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Braddell  paid  the  amounts  due  to  them  out  of  his  own  monies,  and  took 
assignments  of  their  judgments. 

Benjamin  Braddell  having  petitioned  the  Court  for  lihert  j  to  apply  the 
surplus  rents  of  the  lunatic's  estate  in  discharge  of  the   encumbrances 
affecting  the  same,  another  order  of  reference  was  made  in  the  hinacy 
matter  on  the  29th  January  1800,  referring  it  to  the  Master  to  mquire 
and  report  which  of  the  debts  and  encumbrances  mentioned  in  the  report 
of  the  6th  of  March  1805,  ought  to  be  considered  as  a  debt  of  the  lu- 
natic, and  payable  out  of  his  personal  estate  in  exoneration  of  his  real, 
and  which  ought  to  be  conndered  as  debts  affecting  his  real  estate  only. 
Under  that  reference  the  Master  made  his  report  upon  the  4th  of 
June  1806,  finding  that  the  charge  of  £900  was  to  be  considered  a  debt 
affecting  the  real  estate  descending  to  the  lunatic  from  his  father,  with 
that  charge  upon  it ;  and  that  upon  the  death  of  the  lunatic  his  heirs  would 
not  be  entitled  to  require  the  aid  of  his  personal  estate,  to  pay  the  prin- 
cipal, but  only  the  interest  of  the  said  charge ;  and  that  the  personal  estate 
was  liable  in  the  first  instance,  in  exoneration  of  the  real  estate,  to  the 
payment  of  the  other  debts  and  encumbrances  mentioned  in  the  report  of 
the  6th  of  March  1805. 

The  last  mentioned  report  was  confirmed  by  an  order  bearing  date  the 
13th  of  June  1806 ;  and  Benjamin  Braddell,  as  committee  of  the  fortune 
of  the  lunatic,  was  by  the  same  order  declared  at  liberty  to  apply  so  moch 
of  the  rents  as  should  be  sufficient  to  pay  the  interest  on  the  £900,  and 
to  pay  the  principal  and  interest  of  the  judgment  debts. 

The  judgment  debts  were  shortly  afterwards  paid  off  by  Benjamin 
Braddell  out  of  the  personal  property  of  the  lunatic  as  far  as  it  would 
extend,  and  the  residue  out  of  the  rents  of  the  real  estate. 

Benjamin  Braddell,  as  committe  of  the  lunatic's  fortune,  continued  to 
pay  the  interest  of  the  £900  until  1811,  when  he  paid  the  principal 
to  the  trustee,  out  of  the  accumulation  of  the  rents  of  the  lunatic's  real 
estate,  and  was  allowed  the  amount  in  passing  his  account ;  but  no  instm- 
ment  was  executed  releasing  the  lands  from  the  charge. 

Henry  Braddell,  the  lunatic  died  on  the  25th  of  September  1838, 
intestate,  and  without  having  ever  been  married,  learing  plaintiff  his  onlj 
next  of  kin,  and  the  defendant  William  Wingfield  Newcombe  a  minor, 
his  heir-at-Uw ;  and  plaintiff  shortly  afterwards  obtained  dAbninutration 
to  him. 

By  an  order  bearing  date  the  10th  of  November  1838,  made  in  the 
lunacy  matter,  it  was  referred  to  the  Master  to  inquire  and  report  the 
nature  and  amount  of  the  property  of  the  lunatic ;  and  whether  there 
were  at  the  time  of  his  death  any  debts  or  encumbrances  affecting  the 
same ;  and  who  upon  the  death  of  the  lunatic  became  entitled  to  his  pro- 
perty, whether  real  or  personal,  and  who  were  his  next  of  kin. 

The  Master  made  his  report  under  that  order,  upon  the  16th  May  1839f 
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finding  that  the  lunatic  was  seized  of  the  freehold  lands  before  men' 
tioDedy  and  that  he  was  possessed  of  personal  property  consisting  of 
a  sum  of  stock  in  the  funds,  cash  in  the  Bank  of  Ireland,  a  balance  in 
the  hands  of  the  committee,  and  arrears  of  rent  due  by  the  tenants.  That 
plsintiff  was  h'ls  only  next  of  kin,  and  the  defendant  his  heir-at-law ;  that 
all  debts  affecting  his  personal  estate,  had  been  paid,  and  that  there  were 
DO  charges  affecting  the  freehold  estate,  except  that  plaintiff  as  next  of  kin 
claimed  to  be  entitled  to  the  £900,  as  to  which  the  Master  reported 
specially  the  facts  before  stated. 

By  an  order  bearing  date  the  Ist  of  June  1839,  the  stock  was  directed 
to  be  transferred,  and  the  cash  paid  to  the  plaintiff,  but  the  Court  made 
no  order  as  to  the  £900,  leaving  pluntiff  to  file  a  bill.  Accordingly  on 
the  8th  of  February  1840,  plaintiff  filed  his  bill,  setting  out  the  facts  as 
herein  stated,  and  praying  that  the  sum  of  £900  might  be  declared 
weU  charged  on  the  freehold  estate  of  the  lunatic,  and  that  the  payment 
of  that  «um  out  of  the  rents  of  the  lunatic's  freehold  estates  might  be  de* 
dared  a  payment  for  the  benefit  of  his  personal  estate,  and  that  pluntiff 
as  his  sole  next  of  kin  and  administrator,  might  be  entitled  thereto. 


1841. 
Chancery, 


nXWCOHBS 

V. 
HSWCOMBS 


Mr.  Warrtn^  Q.  C,  Mr.  W,  Brooke^  Q.  C,  and  Mr.  Reeves^  for  the 

plaintiff. 

The  principle  upon  which  the  Court  acts  in  lunacy  matters,  is  laid  down 
bj  Lord  Hardwicke  in  Ex-parU  Marchioness  ofAnnandaie  (a),  thus : — 
**  Id  cases  of  lunacy  it  is  a  rule  never  departed  from,  not  to  vary  the 
'^  property  of  the  lunatic,  so  as  to  effect  any  alteration  as  to  the  succes- 
"non  to  it."  Accordingly  in  Degge's  case  cited  by  Sir  A.  Hart,  in 
WM  ▼.  Tew(h)f  a  mortgage  of  the  lunatic's  real  estate,  which  had  been 
paid  off  oat  of  the  personalty,  was  directed  to  be  assigned  in  trust  for 
the  personal  representatives  of  the  lunatic.  The  defendant  relies  on  the 
circumstance  that  the  charge  in  the  present  case  was  piud  off  out  of  the 
rents  of  the  real  estate,  as  creating  a  distinction,  but  there  is  only  one 
case  in  which  that  dbtinction  has  been  acted  on,  viz.,  GrimHon^s  case  (c)« 
The  decision  in  that  case,  however,  is  contrary  to  a  preceding  decision 
made  in  the  same  matter  by  the  same  Judge  (Lord  Apsley),  and  has 
been  disi^proved  of  by  succeeding  Judges.  In  Weld  v.  Tew  ((Q,  al- 
though it  %as  not  necessary  to  decide  the  point.  Sir  A.  Harte  expressed 
his  dissent  from  Grimstone^s  case.  In  Es-parte  Wkiibread  {e)y  Lord 
Eldon  says,  **  the  Court  does  nothing  wantonly  to  alter  the  lunatic's  pro- 
"perty,  but  takes  care  that  when  he  recovers  he  shall  find  his  property  as 
''nearly  as  possible  in  the  same  condition  as  when  he  left  it."  In  Es'parte 
Earl  Dighy^  In  the  matter  of  the  Duchess  of  Norfolk  (/*),  the  exact 


(a)  1  Amb.  80. 
(e)  3  Amb.  706. 
{e}  3  Mer.  99* 


{b)  1  Beat.  370. 

(d)  Ante, 

(/)  1  Jao.  641,  and  1  Jac.  &  WaL 
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poiBt  arose^  and  though  no  decision  was  made  is  eonseqvence  of  the  forar 
of  the  proceedings,  yet  Lord  Eldon  eipressed  his  opinion  that  the  neit 
of  kin  were  entitled,  the  parties  acquiesced  in  his  opinion,  and  the  case  was 
noTer  carried  farther.  In Es parte  Hindi  reported  io  the  note  ioGfimMion^t 
case  (a)  ,as  imilar  doctrine  to  that  in  Digh^e  caee  was  laid  down.  If  there- 
fore the  case  rested  merely  on  the  mere  legal  point  we  would  be  entitled  to 
succeed,  but  in  addition  to  that  there  are  special  l^ts  in  this  case  entitling 
us  to  the  decree  sought.  The  conversion  was  a  plain  noktion  of  datj 
on  the  part  of  the  committee.  He  applied  for  an  order  to  pay  this  money 
and  the  Court  refused  hu  application  as  to  the  principal,  and  allowed  it 
as  to  the  interest  only.  It  u  a  well  est^lished  prindple  of  the  Court, 
that  an  act  done  by  one  in  a  confidential  situation  is  not  to  be  turned  to 
his  own  advantage ;  and  the  question  before  the  Court  is  to  be  conadered 
exactly  as  if  nothing  had  been  done  respecting  this  sum  of  £900. 

In  the  cases  relied  on^  on  the  other  side,  attempts  were  made  after  the 
death  of  the  lunatic  to  undo  what  had  been  deliberately  done  by  the 
Court  in  his  lifetime.  Here  we  only  want  that  the  unauthorised  act  of 
the  committee  shall  not  affect  the  rights  of  the  parties  contrary  to  the 
intention  of  the  Court.  In  JBx  parte  Sromfield  (&),  Lord  Thorlow 
lud  it  down  that  where  property  had  been  converted  by  a  eommittee  or 
guardian  with  a  view  of  serving  hb  own  interest,  there  arises  an  equity 
to  undo  the  act ;  and  that  where  guardians  or  committees  have  taken 
upon  themselves  to  change  the  property,  the  Court  will  look  upon  it  as  s 
fraudulent  management.  In  AwdUy  v.  AwdUy  (c),  the  committee  of  a 
lunatic  baring  invested  part  of  his  personal  property  in  the  purchase  of 
lands,  it  was  held  to  be  a  trust  for  the  next  of  kin.  In  Es  parte  Lei' 
low  {d)f  a  committee  having  laid  out  part  of  the  lunatic's  personal  property 
in  the  repair  of  a  bam  instead  of  taking  timber  for  the  purpose  off  the 
land,  it  was  held  that  he  should  make  good  the  amount  to  the  persoml 
estate,  for  he  appeared  to  have  done  it  merely  with  a  view  to  hb  own  interest, 
being  next  in  remainder  to  the  real  estate.  In  Sergieon  v.  Sedy  (e) 
the  Court  refused  to  alter  a  disposition  of  the  lunatic's  penonal  propertji 
which  had  been  laid  out  in  real  estate  before  the  issuing  of  the  com- 
mission, but  after  the  time  to  which  the  finding  went  back.  In  Ware  r. 
PolhUl(f)j  personal  property  of  an  in&nt  haring  been  laid  out  in  the 
redemption  of  the  land  tax,  it  was  held  to  be  a  trust  for  the^ext  of  kin. 
In  TvUett  v.  TuUett  (g)  it  was  held  that  timber  cut  down  by  an  in&nt's 
guardian  during  hb  minority  belonged  to  hb  heir-at-law.  That  case 
was  followed  in  Powlett  v.  Dudieee  ofBoiton  (A).     The  case  of  an  in&nt 


(a)  1  Annb.  706. 
(c)  2  Ver.  192. 
(e)  2  Atk.  411. 
(g)  1  Dick.  322. 


(&>1  V«B.j«]i.  4ft3. 
(d)  2  Atk.  407. 
(7)11  Ve8.267. 
(h)  3  Ves.  373. 
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is  distingui^Able  from  that  of  a  lunatic,  because  in  the  former  the  infant's 
power  of  diapoaitioa  k  affected  b j  the  convereiony  and  the  Court,  there- 
fore, will  prereat  any  act  of  his  guardian  from  doing  so.  In  the  case  of 
Ingwoody.  Twyne(a)y  relied  on  on  the  other  nde,  there  were  three  special 
drcmnstances  to  distinguish  it  from  the  present. — First,  there  was  no 
mortgage.  Secondly,  the  purchase  of  the  jointure  was  effected  at  the 
instance  of  the  mother,  who  afterwards  sought  to  have  it  declared  a 
Imst  for  the  next  of  kin.  Thirdly,  tt  was  the  deliberate  act  of  the 
Court  The  dedaon  in  that  case  is  correct :  the  dicta  are  contradicted 
bj  the  cases  before  referred  to. 


1841. 


VBWCOMBK 

V. 
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Mr.  PennefaOiery  a  C,  Mr.  Blaekbume,  a  C,  and  Mr.  Humuu 
Nugentj  far  the  defendant. 

The  construction  of  the  orders  made  in  the  lunacy  matter  has  been 
mistaken  on  the  other  side.  The  Court  did  not  in  1805  and  1806  decide 
tbit  it  would  be  improper  to  apply  the  surplus  rents  to  the  payment  of 
the  £900,  hot  merely  that  that  was  not  a  proper  time  for  such  an  i^ 
plication,  as  there  were  debts  to  which  the  lunatic  was  personally  liable 
still  unpaid,  which  ought  to  be  paid  off  first.  No  order  was  obtained 
aothorisng  the  payment  to  be  made,  but  such  authority  is  unnecessary, 
because  if  the  act  be  proper  in  itself — and  such  as  the  Court,  if  consulted 
upon  the  subject  would  have  approred  of — it  will  sanction  it  when  done 
without  its  leave.  The  application  of  the  rents  in  payment  of  this  chaige 
formed  part  of  the  accounts  of  the  committee  since  1811,  and  therefore 
it  must  have  received  the  sanction  of  the  Master.  The  case  of  a  mbor 
is  analogous  to  the  present;  but  this  is  afofiiorty  because  the  minor  has 
an  interest  in  retaining  the  personal  property,  and  yet  the  Court  will 
apply  it  in  exoneration  of  the  real  estate  where  it  appears  to  be  for  the 
nhxA's  benefit.  In  Ingtcood  v.  Twyne  (d),  a  ^inture  charged  oo  an 
infant's  real  estate  was,  under  the  direction  of  the  Court,  purchased  ovt 
of  the  personal  property  of  the  infant,  and  the  jointure  was  assigned  to 
a  trustee  for  the  infant.  The  infant  died  shortly  after  coming  of  age, 
intestate  and  unmanied,  and  the  next  of  kin  presented  a  petition,  claiming 
to  have  the  purchase  dedared  a  trust  for  them — but  the  Lord  Chancellor 
held,  that  there  was  no  such  equity  as  they  contended  for,  and  dismissed 
the  petition?  The  case  of  Earl  of  WinckeUea  v.  NorcUJh  (c)  is  in  point ; 
for  there,  although  a  purchase  made  by  trustees  of  an  infant  during  hb 
niuority,  of  their  own  authority,  was  dedared  a  trust  for  the  next  of  kin, 
yet  it  was  laid  down  that  if  the  trustees  had  obtained  a  decree  for  invest- 
ing the  money,  the  Court  would  have  maintained  its  own  decree.  In 
Oxenden  v.   Campion  (cQ,  a  bill  filed  by  the  heir-at-law  of  a  lunatic 


(a)  2  Eden,  140. 
(#)  1  Ver.  434. 


(6)  3  Eden,  146. 
(<0Sye8.jiin.  74. 
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1841.        against  the  next  of  kin,  to  have  the  benefit  of  a  sum  of  money  prodaeed 
Chameery*^     \^j  ^^  g^ie  of  timber  on  the  lunatic's  estate,  which  had  been  cut  down 
xncwcoMBB    under  an  order  of  the  Court,  was  dismissed  by  Lord  Loughborough  upon 
V*  the  ground  that  there  was  no  equity  between  the  real  and  personal  repre- 

sentatives of  a  lunatic,  who  must  take  the  property  as  they  find  it  at  his 
death.  In  Ex  parte  PhiUippi  (a),  it  was  held  that  the  next  of  kin  of  a 
lunatic  had  no  equity  against  the  heir-at-law  in  respect  of  the  produce  of 
timber  on  the  lunatic's  estate,  which  had  been  applied  in  redemption  of 
the  land  tax.  In  that  case  the  Chancellor  draws  the  disdnction  between 
the  case  of  a  lunatic  and  that  of  an  infant,  vis.,  that  the  former  on  hb 
recovery  has  the  same  power  of  dispoation  over  one  species  of  property 
as  the  other.  Grifntione's  ca$e  (6),  which  is  directly  in  our  favour,  was  most 

9 

elaborately  canvassed,  having  been  three  times  the  subject  of  discussion ; 
and  upon  the  second  re-hearing  before  Lord  Apdey,  assisted  by  De 
Grey,  C.  J.,  and  Smythe,  B.,— his  Lordship  and  Chief  Justice  De  Grej 
were  of  opinion  that  the  original  order  pronounced  by  Lord  Northtngton 
was  right,  and  that  his  own  first  order  varying  that  was  wrong.  There  is 
no  decision  opposing  that.  In  Weld  v.  Tew  (c)  the  point  did  not  arise ;  snd 
Sir  A.  Hart's  observations  upon  GrimeUm^s  cote  are,  therefore,  extra- 
judicial :  and  neither  in  Sx  parte  Whitbread  (d)  nor  in  the  Duche$9  of 
NorfoU^e  case  (e)  was  there  any  decision.  We  have,  therefore,  ooour  nde 
the  authority  of  Lord  Northington,  Lord  Apsley,  De  Grey,  C.  J^  Lord 
Thurlow,  Lord  Rosslyn,  and  Lord  Manners.  But  even  looking  at  this, 
independently  of  authority,  there  is  no  equity  in  £avour  of  the  next  of 
kin,  who  have  had  the  benefit  of  the  increased  savings  from  the  real  estate 
since  1811,  in  consequence  of  the  outgoings  having  been  diminished  by 
the  amount  of  the  yearly  interest  on  this  sum  of  money. 

Mr.  Reevee  in  reply^-— A  decision  for  the  plaintiflf  in  this  case  would 
not  clash  with  any  dichun  or  decision  ;  while  a  dedsion  in  £avour  of 
defendant  would  be  opposed  to  the  authority  of  Digh^e  com,  and  to  the 
opinion  of  Sir  A.  Hart  in  Weld  v.  Tew.  There  is  a  disdnction  between 
an  ordinary  trustee  or  guardian  and  the  committee  of  a  lunatic  The  latter 
derives  his  authority  solely  firom  the  Court,  and  is  looked  upon  as  a  mere 
bailiff;  Beverle^s  case  (f).  The  strictness  with  which  a  committee  is 
regarded  even  by  the  Court  itself,  appears  from  the  case  Re-Cocper  (g), 
where  an  application  that  the  committee  might  be  allowed  to  manage  the 
estate  under  the  directions  of  the  Master  was  refused.  In  AMonymout  (h), 
repairs  of  a  lunatic's  estate  made  by  the  committee  without  a  previous 

(a)  19  Yes.  118.  {b)  Ante. 

{€)  Ante.  (d)  Ante- 

(e)  Ante.  (/)  4  Rep.  187,  k. 

(g)  1  Mjr.  &  O,  33.  (A)  10  Yes.  103. 
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order  were  dittUowed,  although  reported  by  the  Master  to  be  necessary  ;         1841. 

attid  simikr  decisions  were  made  in  Em  parte  Martin,  (a),  and  S»  parte      S^*^^: 

IWilberi  (6).     If  this  had  been  done  by  the  order  o^  the  Court  it  could    kbwcombb 

not  be  ondonef  and  it  must  be  admitted  that  the  Court  could  have  ordered  ^* 

it,  but  it  woiM  not  have  done  so.     OrifiMtone'e  eaie  is  the  only  one  in 

which  it  was  done  i  and  it  appears  from  Oofenden  r*  Compton  that  it  was 

dune  by  order  of  the  Court.     In  Ejf  parte  Itogan^  cited  in  Weld  v. 

Tew  (c),  a  mortgage  of  an  estate  which  had  descended  Upon  the  lunatic 

and  was  paid  off  out  of  the  personalty,  was  declared  a  trust  for  the  next 

of  Icin.     The  estate  in  the  present  case  has  neter  been  exonerated  from 

the  charge,  which  still  subsists. 

Load  CflAifOELiiOR. 

In  this  case  there  appears  to  be  a  considerable  conflict  of  authority, 
and  I  shall  not  give  any  decision  without  looking  into  the  cases  cited.     I 
own  I  should  feel  great  difficulty  tn  deciding  in  opposition  to  the  authority 
of  Lord  Eldon,  but  on  the  other  band  there  are  previous  authoritips 
which  it  is  tonposSible  to  reconcile  with  bis  decision.      There  is  the 
authority  of  Lord  Northington,  who,  although  he  was  not  perhaps  as 
subtle  in  taking  distinctions  as  other  Judges^  yet  possessed  a  strong  clear 
intellect,  and  is  as  high  an  authority  upon  any  ease  involving  a  general 
principle  as  any  other.     Then  there  is,  besides,  the  authority  of  Lord 
Apsley ;  and  his  authority  Is  the  stronger  because  his  original  opinion  was 
adverse  to  thaC  of  Lord  Northington,  and  when  the  case  came  before 
him  a  second  time  he  retracts  the  opinion  which  he  had  formerly  expressed 
and  assents  to  that  of  Lord  Northington  :  upon  the  second  occasion  he 
was  assisted  by  De  Grey,  C.  J.,  and  by  Mr.  Baron  Smythe,  the  former 
of  whom  expressed  an  opinion  in  conformity  with  that  of  Lord  Northing- 
ton.    Here  then  we  have  the  decisions  of  three  Judges,  Lord  Nor- 
thington, Lord  Apsley,  and  De  Grey,  C.  J«,  and  in  addition  we  have  the 
authority  of  Lord  Rosslyn  and  of  Lord  Thurlow,  who  express  their  ap- 
probation of  Lord  Northington's  doctrine.     Thus  we  have  the  authority 
of  five  Judges,  of  whom  three  directly  decided  the  point,  and  the  other 
two  expressed  their  approbation  of  the  decision. 

I  have  the  most  unfeigned  respect  for  the  authority  of  Lord  Eldon,  and 
certainly  attach  much  greater  weight  to  an  expression  of  his  opinion  in  the 
manner  in  which  he  has  expressed  it  in  Digh^a  case  than  I  would  to  similar 
expressions  coming  from  other  Judges,  in  consequence  of  his  well  known 
habit  of  expressing  his  opinion  on  difficult  questions  in  the  shape  of  a 
doubt.  Thus  we  often  find  that  what  is  thrown  out  as  a  doubt  by  Lord 
Eldon,  becomes  after  some  time  the  settled  law  of  the  Court.  The  sum- 

{«)  11  Vc8.  397.  (*)  11  Vea,  397. 

(o)  1  Bea^27l. 
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maiy  way,  however,  in  which'ihai  case  of  Ex  parte  J^ighy  came  before 
Lord  EldoD,  and  the  fact  that  the  prcFioiu  authorities  the  other  waj 
were  not  cited,  and  also  the  circumstance  that  he  did  not  refer  to  the 
distinction  between  a  tenant  for  life  with  intermediate  remainders  inter- 
tening  between  his  life  estate  and  the  ultimate  reveraion  to  himself  io 
fee,  and  a  tenant  in  fee-simple,  greatly  lessen  its  authority  in  my  mind 
I  am  anxious  to  decide  the  present  case,  if  possible,  without  entering  into 
the  conflict  of  authorities,  if  there  are  facts  in  the  case  sufficient  to 
enable  me  to  do  it.  I  shall,  however,  look  carefully  unto  the  authorities, 
and  the  facts  of  the  case,  before  I  give  my  decision. 


Feb,  26. 


The  Lord  Chancellor  this  day  delivered  the  following  judgment  :— 
I  have  desired  this  case  to  stand  over,  not  because  of  any  difficolty 
which  I  should  have  had  in  deciding  it,  if  it  stood  clear  of  any  authority, 
but  from  the  difficulty  of  deciding,  as  at  first  I  feared  would  be  necessarj. 
between  the  conflicting  authorities  of  Grimston^g  case  and  of  Es  parte 
Dighy,  (The  Duchess  of  Norfolk's  case). 

If  it  were  necessary  for  me,  in  the  present  case,  to  decide  between 
those  conflicting  authorities,  I  should  require  further  argument  and  fur- 
ther consideration  ;  but  it  does  not  appear  to  me  that  there  is  any  neces- 
sity for  any  such  decision.  It  is  true  that  in  Earl  Digb^s  case^  no 
decretal  order  was  made — ^the  case  was  never  mentioned  again  after  Lord 
Eldon's  expressions ;  but  he  threw  out  his  opinions  in  the  manner 
habitual  to  him  in  other  cases,  and  which  I  must  therefore  consider  an 
authoritative  expression  of  his  opinion. 

The  present  case,  however,  is  not  the  same  as  that  in  which  that  opi- 
nion of  Lord  Eldon  was  expressed.  In  Earl  Digh^s  case^  the  Duchess 
of  Norfolk  was  tenant  for  life ;  and  it  is  upon  that  ground  that  Lord 
Eldon  proceeds :  he  states  the  rights  of  a  tenant  for  life  who  pays  off 
encumbrances,  and  says,  '<  In  general,  if  a  tenant  for  life,  with  a  power 
<*  of  charging,  makes  a  charge,  his  general  personal  estate  will  not  be 
*Miable  to  exonerate  the  land;  and,  in  general,  if  he  pays  it  off,  he 
*<  becomes  an  encumbrancer  on  his  own  estate  "  (a). 

Thus  he  treats  her  as  a  tenant  for  life  who  had  paid  off  an  encum- 
brance on  the  estate,  and  thereby  become  an  encumbrancer  on  it.  But 
that  is  not  like  the  present  case.  This  is  a  case  where  the  plaintiff 
seeks  the  benefit  of  a  charge  of  £900,  not  an  original  charge  affecting 
the  inheritance  paid  off  by  a  person  having  only  a  limited  interest  in 
the  property,  but  a  charge  paid  off  out  of  the  rents  by  the  absolute 
owner,  and  the  question  is  between  the  heir  and  executor  of  thst 
party.  John  Braddell,  the  lunatic,  was  entitled  to  the  estate  subject 
to  this  charge  of  £900 :  Benjamin  Braddell,  who  had  become  entitleJ  to 


(a)  Jac.  288. 
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%\\e  charge,  was  the  committee  of  the  lunatic ;  and  he  applied  the  rents 
of  the  lunatic's  estate  in  satisfaction  of  that  charge  ;  and  whether  he  did 
so  in  exoneration  of  the  real  estate,  or  whether  that  charge  is  to  be 
tleemed  subsisting  for  the  benefit  of  the  lunatic's  next  of  kin,  is  the  ques- 
tion which  the  Court  has  now  to  decide. 

It  is  admitted,  that  the  lunatic  was  seized  ^uo^'in  fee  of  the  estate  which 
was  subject  to  this  charge.     Now,  what  is  the  law  where  a  person  seized 
in  fee  of  an  estate  pays  off  an  encumbrance  affecting  that  estate  ?     Is  it 
not  that  such  payment  shall  be  presumed  to  have  been  made  in  exonera- 
tion  of  the  estate  ?     The  law  is  exactly  the  reverse  where  a  tenant  for 
life  does  any  such  thing,  it  is  there  presumed  that  he  paid  off  the  charge 
for  his  own  benefit,  and  that  charge  is  considered  to  subsist  unless  he  does 
some  act  to  merge  it.     For  what  reason  then  is  it  said,  that  where  an 
owner  in  fee-simple  pays  off  an  encumbrance,  that  encumbrance  shall  be 
considered  merged,  unless  some  act  of  his  to  the  contrary  be  shewn  ? 
Because,  it  is  for  the  benefit  of  the  party  himself,  that  it  should  be  so, 
and  because  the  payment  is  considered  to  be  made  for  the  saving  of  the 
estate.     Now,  what  was  the  effect  of  the  payment  in  this  case — ^from  that 
moment  the  term  became  in  the  consideration  of  equity  vested  in  the 
party  paying  it  off,  and  the  charge  merged  ;  and  the  same  consequence 
would  have  followed  if  the  charge  had  been  assigned  to  a  trustee  for  the 
lunatic.     There  was  an  end  of  this  charge  in  the  consideration  of  equity 
from  the  moment  that  it  was  paid.     The  executor,  however  says,  that  if 
it  had  been  ascertained  in  the  lifetime  of  the  lunatic,  that  it  would  be  for  ' 
the  benefit  of  the  lunatic  to  have  this  charge  paid  off,  that  then  it  would 
have  been  an  exoneration  of  the  inheritance :  but  as  that  was  not  done, 
that  the  charge  still  continues  in  existence.    But  though  it  was  not  ascer- 
tained by  any  precise  reference,  yet  the  general  rule  of  law  ascertains  it ; 
the  law  says,  it  is  for  the  benefit  of  the  absolute  owner  of  an  estate,  that 
a  charge  affecting  it  should  be  paid — and  here  that  very  thing  was  done 
in  the, life  of  the  lunatic. 

This  latter  observation  brings  me  to  the  consideration  of  Grimsione's 
case ;  the  effect  of  which  has,  I  think,  been  a  good  deal  misunderstood. 
In  that  case,  the  charge  had  been  paid  off  in  the  lifetime  of  the  lunatic :  and 
when  Lord  Northington  came  to  make  the  first  order,  he  acted  on  the 
ground  that  the  thing  had  been  done  in  the  lunatic's  life  by  the  act  of 
the  party,  and  ought  not  to  be  undone  after  his  decease ;  and  he  declared 
that  the  term  created  to  secure  the  charge  should  attend  the  inheritance. 
This  order  of  Lord  Northington  was  afterwards  reversed  by  Lord  Apsley, 
but  it  came  afterwards  to  be  reconsidered  by  Lord  Apsley,  who  had  the 
assistance  of  Lord  Chief  Justice  De  Grey,  and  Mr.  Baron  Smyihe. 
This  makes  it  a  very  strong  case  indeed ;  for  on  hearing  the  argument  of 
Lord  Chief  Justice  De  Grey,  Lord  Apsley  rescinded  the  order  which 
he  had  himself  pronounced  upon  the  former  heaiing,  and  adopted  Lord 
Northington's  order* 
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1841*  This  caae»  it  is  Sftidi  b»s  beea  cooir^dicted  by  oth^r  casesi  bui  I  canaol 

Chancerjf,      g^^  ^|^^^  ^^^  other  case  does  contradict  it :  on  tbe  oootrvy  I  find  that 

NEWCQMQE    Lord  Loughboroqgh,  in  coDfoderipg  tbe  groniid  upon  which  Grim»iom€$ 

J[ ca$e  was  decidedi  distinctly  puts  it  upon  the  ground  that  tbe  tfaiag  had 

been  done  in  the  lifetime  of  the  lunatic*  and  that  there  was  do  equity  be- 
tween the  heir-at-law  and  the  nej^t  of  kin  of  the  lunatic  to  undo  it  after  bis 
death-     This  ia  most  iinpcurtant ;  for  if  so,^  the  case  eomea  lo  thia — abaB 
the  fact  that  the  payment  was  made  out  of  the  rents  of  tbe  real  estale 
make  a  difference  ?     If  it  were  necessary  to  decicie  that  iu  tlie  preaeot 
case»  I  should  require  further  ar^ment  before  I  made  any  deeisieo  upoa 
it ;  but  it  would  require  strong  argument  to  shew  me  the  next  of  kin  of  the 
lunatic  had  any  equity  afier  his  decease,  to  alter  whajt  bad  been  done  m  hh 
lifetime.  When  Sir  A,  Hart  comes  to  ooQsider  this  be  saya,  *^  Whailt  naeriis 
has  tbe  heir-at*Uw»  ai^  i^hat  equity  baa  be  ?  It  must  be  anaweredU  dodcw^ 
Now,  if  he  bad  been  fully  apprised  of  the  grouad  of  GrimsUm^s  cam, 
he  would  have  seen  that  there  was  every  equity,  because  Ike  thing  bad 
been  done  in  the  lifetime  of  the  lunatic  by  the  act  of  tbe  Cowl.    Here 
the  thing  is  done  by  the  act  of  the  law ;  beeattae»  when  tbe.  charge  k 
pi^d  off  in  the  lunatic's  lifet  tbe  Uw  9ays  that  that  payment  ia  nade  ia 
exoaeratiou  of  the  estate  for  tbe  benefit  of  the  lunatic^  who  waa  tbe 
absolute  owner  of  the  estate  charged*    It  being  done^  then»  by  operation 
of  law,  shall  it  not  be  as  effectual  as  if  it  had  beea  done  by  actual  aaaiga- 
ment  ?     The  law  attributes  the  same  effect  to  acts  of  this  nature  done  kr 
persons  labouring  under  disability,  as  if  it  bad  beea  done  by  themselves, 
and  no  distinction  baa  ever  been  drawip  on  that  account.     For  this  reason, 
therefore,  I  think  tbe  present  case  does  net  fequire  any  deciaioa  betweeo 
Lord  Northington'a  decision  in  Griimton^*.  cfU0f  and  tbe  opieion  of  Lord 
Eldon,  as  expressed  in  tbe  case  of  Emrl  J^ighy*    The  former  declsioa  has 
been  confirmed  by  Lord  Loughborough  and  by  Lord  Tburlow  i  and, 
therefore^  there  is  90^  in  my  epioido,  a  case  of  higher  autberitj  to  be 
found  in  the  books. 

It  is  true  that  Sir  A.  Hart»  in  Weld  v«  TVtc^  threw  out  some  disi^ro- 
batioa  of  Grinuton^s  case  i  be  did  not,  boweveri  decide  tbe  case  npoo 
that  ground,  for  the  question  did  not  arise  in  the  case  before,  bina*  Hb 
opinion  in  that  case  was  a  mere  i^tc^ia,  not  at  ajil  called  fov  by  tbe  case 
before  him :  and  altbougb  I  have  a  great  respecl  for  the  opinion  of  Sir 
A.  Hart»  and  a  great  affection  for  bis  memory,  it  ia  too  much  to  saj  tkst 
by  a  mere  extra-j,udicial  dictum,  so  well  considered  a  decisieo  aa  that  in 
Grimstone'e  C99e  shall  be  overruled^  supported  aa  it  ia  by  succeedii^ 
Judges,  and  resting  oa  tbe  combined  authority  of  Lord  Northiagtoa, 
Lord  Apsley,  Chief  Justice  De  Grey»  Lord  Rossfyn,  and  Lord  Thur- 
low.  Tbe  view  which  I  have  takea  of  this  case»  vii.^  that  there  is  a 
mergei:  of  the  charge*  meets  the  objeclion  that  it  has  not  been  found 
that  it  would  have  been  for  the  benefit  of  the  lunatic  to  have  this  charge 
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paid  oflF ;  for  the  general  principle  of  law  declares  that  it  would  he  so, 
without  any  necessity  for  the  interference  of  the  Court. 

It  is  admitted  on  the  part  of  the  plaintiff,  that  if  this  payment  had  been 
made  by  the  authority  of  the  Court,  that  would  have  prevented  any  ques- 
tloo  respecting  it.  Now,  in  my  opinion,  what  has  been  done  amounts  to 
the  same  thing.  Applications  bad  been  made  by  the  committee,  in  1806 
and  I806>  to  tbe  Court,  for  permission  to  apply  the  rents  in  discharge  of  the 
priocipal  of  this  encumbrance ;  and  those  applications  were  refused,  because, 
at  that  time,  there  were  judgment  debts  of  the  lunatic,  which,  of  course, 
ihoiUd  be  paid  off*  The  orders  made  upon  those  applications,  however, 
decide  nothing  upon  the  question  at  present  before  the  Court.  By  them 
the  committee  waa  allowed  for  all  sums  paid  on  account  of  interest  upon  this 
charge,  but  not  for  any  p«ymenta  in  dischaige  of  the  principal,  becaose  of 
the  existence  of  the  judgments,  to  which  the  personal  estate  should  be  first 
applied.  In  1811,  when  the  judgments  were  all  paid  o%  credit  was  claimed 
and  allowed  agiuost  the  estate  of  the  lunatic*  for  payments  on  account  of 
tbe  prioeipal  money.  This  was  allowed  by  the  Master  in  passing  tbe 
acceiiDt,  and  has  been  allowed  in  every  subsequent  account  down  to  the 
death  of  the  lunatic.  It  has  thus  been  acted  on  since  1811,  and  the 
result  is,  that  ever  since,  the  personal  estate  of  the  lunatic  has  been  bene- 
fited by  the  increased  savings  which  have  taken  place  in  consequence. 
This  charge  tb^it  was  paid  off  was  bearing  interest  at  £6  per  cent. :  and, 
io  point  of  Oact,  it  was  benefidal  to  have  paid  it  off.  It  is  said  that  no 
Of der  was  ever  procured  to  sanction  this  payment  |  but  where  a  thing 
would  have  l>een  ordered  by  the  Court  to  be  donot  if  an  application  had 
been  made  for  that  purpose,  the  want  of  that  order  shall  not  prejudice  it 
vben  done.  The  plaintiff,  by  hia  bill  in  this  case,  seeks  to  undo  what 
was  done  ua  tbe  life  of  the  lunatic,  and  what  was  acted  on  for  twe»ty 
jears»  He  has  failed,  in  my  opinion,  in  makii^  out  any  case  to  sustain 
his  claim ;  and  I  shall,  therefore, 

Dismiss  bis  bill,  with  costs. 
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JOHN  WALSH,  acting  Ewcutor  of  WALTER 

WALSH,  deceased, Petitiotur; 

MATHEW  KEANEtnd  MAR  YANNE  fab  wife, 

and  RICHARD  BAYLY BetptmdtaU* 


Jan.  30. 


(In  iht  SoUt.J 


The  petition  in  this  nutter  wu  under  the  5  &  6  W.  4,  c  55,  and  stded 

crediiar  u  en-  that  under  and  by  virtue  of  a  certain  deed,  bearing  date  the  S'llh  oE 

ceiTBt  uDd«r""  December  1 803,  made  prerious  to  and  in  contempU^on  of  the  nurritge 

ths6&6ir.4,  of  William  Bafly  and^nne  Bayly  othenrim  Barton,  his  wife,  thesiid 

cue 'in  which  William  Bayly  became  entitled  to  an  estate  for  lives  renewable  for  e'tf, 

hecoald>tl>w  in  part  of  the  lands  of  Sbanacool,  in  the  county  of  Waterford,  in  ihe 

tberefore,   in'  said  deed  and  in  the  petition  particularly  described ;  and  that  being  to 

tb™  htbt'par^  entitled,  he  passed  to  the  petitioner  his  bond  for  £200,  with  wamnt  of 

ties  ID  powe*-  attorney  for  confessing  judgment   thereon,    bearing   date   the   Itl  of 

in'^'ud'i^M^  October  1816,  on  which  the  petitioner  entered  judgment  as  of  TriciilT 

u  cMie  Term  1B19. 

poiDtmentoT  a  That  the  said  William  Bayly   died   intestate  and   without  istue  io 

M*'nTubir''  September  1821,   leaving  his  brother,  the  respondent  Richard  Btyly, 

defence  u  ap-  his  heir-at-law ;  and  that  soon  after  his  death  the  other  respondents,  vii., 

for   that    pnr-  Keane  and  wife,  usurped,  and  from  thence  continued  in,  and  still  reltined 

P<""  .r*^^  to  themselves  and  their  undertenants  the  possession  of  the  said  part  of 

tie  them  to  a  the  lands  of  Sbanacool,  to  which  the  said  William  Bayly  was  enlilleil  is 

cT"  rt''  u''"  aforesaid,  claiming  to  be  entitled  thereto  under  a  deed  bearing  date  tbe 

point  the  re-  18th  of  August   1820,  but  which   was  neither  executed  nor  regislertd 

i'd^eM^^  unlil  after  the  death  of  the  said   William  Bayly  ;  and  that  the sud  Unib 

ditoT'i  peti-  „ow  produced  an  annual  profit  rent  of  £1 19. 

tain'  the   fund  That  itt  Michaelmas  Term  1831,  the  petitioner   issued  a  teirtjaciai 

until  the  part;  ^^  revive    the  said  judgment  against  the  heir  and  tertenants  of  the  uJd 

the  equity  hai  William  Bayly,  which  having  been  duly  served,  the  said  re^ndeoU 

tnnitT^or^T-  Keane  and  wife  pleaded  thereto,  denying  that  the  said   William  Btjly 

ing  it  raKnlar-  ^^  seised  in  fee  or  freehold  in  the  premises  in  question ;  and  tbit  ihe 

ly    establuhed  .  .  ,      "^  ^    ,  .,.,,. 

by  a  decree.  petitioner  having  joined  issue,  the  same   was  tried  at   the  Wsierford 

Summer  As»tea  in  the  year  1838,  when  there  was  a  verdict  for  the 
petitioner;  and  a  point  having  been  saved  on  the  trial  at  the  instance  of 
the  respondents'  counsel,  it  was  afterwards  argued,  and  ruled  with  cosia 
in^favour  of  the  petitioner.  That  the  petilioner  caused  final  judgment  la 
be  marked  at  foot  of  the  said  revived  judgment,  as  of  Hiehsclmis 
Term  1839,  and  that  there  was  now  due  on  foot  of  the  said  judgmeoi 

*  An  earlier  publication  of  thi*  cue  wu  occidenlaliy  prcTcnled. 
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(Including  the  costs  of  the  plea  of  the  respondents  Keane  and  wife, 
which  had  heen  taxed  as  between  party  and  party  to  the  sum  of  £166. 
15s.),  the  sum  of  £445.  3s.  6d.  over  and  above  all  just  credits  and 
illowances  whatsoever. 

The  petitioner  therefore  submitted  that  he  was  now  entitled  to  sua 
out  an  el^^  on  the  said  judgment  against  the  said  part  of  the  lands 
ofShauacool  for  payment  of  the  said  sum  so  due  as  aforesaid,  and 
prayed  the  appointment  of  a  receiver  pursuant  to  the  provisions  of  the 
5  &  6  TF.  4,  c.  55. 

A  conditional  order  for  a  receiver,  pursuant  to  the  prayer  of  the  fore- 
going petition,  having  been  obtained,  the  respondents  Keane  and  wife 
now  came  in  to  shew  cause  against  it ;  and  in  their  affidavit  set  forth  a 
statement  of  title,  of  which  the  following  is  the  substance  : — 

In  the  year  1746,  the  then  Earl  of  Grandison  being  seized  in  fee  or 
of  some  other  sufficient  estate  in  certain  lands  in  the  county  of  Water- 
ford,  and,  amongst  others,  of  the  lands  of  Shanacool,  in  the  said  county, 
by  indenture  bearing  date  the  5th  of  May  1746,  demised  the  said  lands 
of  Shanacool,  for  three  lives  renewable  for  ever,  to  one  George  Bellamy, 
at  the  yearly  rent  and  renewal  fines  thereby  reserved. 

In  1755,  George  Bellamy  gave  to  John  Everard,  as  a  marriage 
portion  with  his  niece  Anne  Rea,  on  her  marriage  with  the  said  Everard, 
his  bond  in  the  penal  sum  of  £3000  conditioned  for  payment  of  £1500 
and  lawful  interest;  and  warrant  of  attorney  for  confessing  judgment 
ihereoD,  bearing  date  respectively  the  l6th  of  October  1755  ;  on  which 
the  said  Everard  entered  judgment  as  of  Easter  Term  1756. 

George  Bellamy  afterwards  made  his  will  duly  attested,  &c.,  bearing 
date  the  3rd  of  November  1 756,  whereby  he  devised  all  his  estate  and 
interest  in  the  lands  of  Shanacool,  under  the  said  lease,  to  one  Gaham 
and  one  Butler,  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
of  such  survivor,  upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  sell  and  dispose  thereof ;  and  out  of  the  produce  to  pay  his 
just  debts,  and  particularly,  and  in  the  first  place,  the  judgment  debt  due 
by  him  to  John  Everard  ;  and  after  payment  of  his  debts,  he  bequeathed 
to  his  said  niece  Anne  Everard  otherwise  Rea,  to  her  sole  and  separate 
Dse,  notwithstanding  her  coverture,  the  sum  of  £1500,  if  the  sale  of  the 
said  lands  should  produce  so  much  after  payment  of  debts ;  and  of  his 
said  will  appointed  his  wife  Anne  Bellamy  and  the  said  Gaham  and  Butler 
executors,  and  died  soon  afterwards  without  altering  or  revoking  his  said 
vill,  which  was  duly  proved  by  the  executors. 

In  1764  John  Everard  died  intestate,  leaving  Anne  Everard  otherwise 
Rea  his  widow,  and  three  children,  only  issue  of  the  marriage,  namely, 
William  Everard,  John  Everard  and  Anne  Everard,  him  surviving ;  where- 
upon his  widow  Anne  Everard  took  out  administration  to  him. 
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In  1775  Anne  £?erard,  the  widow  and  admiowtnilrii  af  John,  died 
intestatey  leaving  the  said  three  children,  laBUe  of  her  marriage  with  Joha 
Everard,  aurrinng  her  ;  and  thereupon,  Williaoo  Ef  erard  and  Aoaa 
Everard,  the  eldest  son  and  only  daughter,  issue  of  the  marriage  of  Job  a 
and  Anne  Everard  deceaaed,  obtained  aduiniatration  ifa  bomu  mm  to 
their  &ther,  and  thereby  became  entitled,  as  his  pereonal  rapreseotatiTe, 
to  the  sum  due  on  the  judgment  against  George  Belltmy ;  and  ako,  ia 
right  of  their  mother,  to  the  residue  of  the  produce  by  sale  of  the  said 
lands  of  Shanacool,  after  payment  of  George  Bellamy's  debts* 

Anne  Bellamy  the  widow,  and  Gaham,  one  of  the  trusteea  of  the  viJi 
of  George  Bellamy,  died  prerioua  to  the  year  1783,  leaTing  llie  said 
Butler  the  surviving  trustee  and  ezecntor  of  the  said  will  (  aod«  in  or 
previous  to  the  said  year,  Anne  Everard,  the  daughter  of  John  £versrd 
and  Anne  his  wife,  intermarried  with  one  Peter  Bayly.  The  legal  estate 
of  Shanacool,  under  the  lease  of  1746,  being  then  vested  in  Butler  u 
the  surviving  trustee  of  George  Bellamy,-^ 

By  indenture  of  the  17th  of  March  1783,  made  between  tk«  said 
Butler,  as  such  surviving  trustee^  of  the  first  part ;  and  the  said  Peter 
Bayly  and  Anne  Bayly  otherwise  Everard^  his  wife,  and  the  said  Wiliiaia 
Everard  and  John  Everard,  brothers  of  the  said  Anne  Bayly  (the  s«d 
William  Everard  and  Anne  Bayly  being  described  in  their  said  cha- 
racters of  personal  representatives),  of  the  second  part ;  and  one  James 
Gee,  of  the  third  part;  after  reciting  the  said  lease  of  1746,  aad  the 
judgment  against  Geoige  Bellamy,  and  the  said  Bellamy's  will,  &c^  the 
said  Butler  assigned  all  the  estate  and  interest  under  the  said  tease  to 
the  said  James  Gee,  as  a  trustee  for  the  parties  named  of  the  second 
part  in  the  said  indenture. 

By  a  certain  other  indenture  of  the  18th  of  April  1786,  made  betCwecn 
the  said  James  Gee  of  the  first  part ;  and  (be  said  Peter  Bayly  and  Anoe 
his  wife^  and  the  said  WiHiam  Everard  and  John  Everard,  brothers  of  the 
said  Anne,  of  the  second  part ;  after  reciting  the  said  deed  of  the  1 7th 
of  March  1783,  it  was  declared  that  the  said  assignment  so  laade  to  the 
said  James  Gee  was  accepted  by  him  to  the  uses  and  npon  the  trusts 
follewing : — "  To  permit  and  suffer  the  sdd  Peter  Bayly  and  Anne  his 
**  wife  to  have,  hold  and  enjoy  one-tbhrd  ef  the  said  farm  Mid  lands  of 
**  Shanacool,  subject  to  one-third  of  the  yearly  rent  and  one-third  of  the 
^  renewal  fines  reserved  by  the  said  lease  of  1746,  lor  and  during  their 
^  joint  lives,  and  the  survivor  of  them  for  and  dnring  his  or  hfer  life; 
"  and  from  and  after  the  death  of  the  survivor  to  be  held  and  enjoyed 
**  by  tmch  ehUd  or  children  ^f  them  the  said  Peter  Baj^y  mnd  Anne  Mi 
**  wife  as  ehoM  be  living  at  the  death  ef  the  ewrvieor  of  them  the  emid 
^  Peter  and  Anney  in  such  shares  and  proportions  as  the  said  Peter 
<<  Bayly  in  his  lifetime,  or  the  said  Anne  Bayly,  in  case  she  should  sar- 
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**  vi?e  bim,  should  by  deed  or  will,  direct  limit  or  ^point ;  and  if  there 
**  should  be  only  one  such  child,  such  child  to  take  the  estate-"  As  to 
one  other  third,  to  permit  and  suffer  the  same  to  be  held  and  enjoyed  by 
the  said  William  Everard,  his  heirs  and  assigns  for  ever,  subject  to  one- 
third  of  the  reserved  yearly  rent  and  one-third  of  the  renewal  fines ;  and 
as  to  the  remaining  one- third,  to  permit  and  suffer  the  same  to  be  held 
and  enjoyed  by  the  said  John  Everard,  hb  heirs  and  assigns  for  ever, 
subject  to  one-third  of  the  reserved  rent  and  renewal  fines.  This  deed 
WIS  duly  registered  on  the  9th  of  May  1786. 

Oo  the  6th  of  January  1791,  the  said  Peter  Bayly  and  wife  and  Wil- 
liim  and  John  Everard  executed  a  deed  of  partition  of  the  lands  of  Shan- 
acool,  whereby  one-third  part  therein  particularly  described  (being  the 
bods  in  the  petition  mentioned),  was  allotted  as  their  share  to  the  said 
Peter  Bayly  and  wife ;  and  the  other  two-thirds  to  the  said  William  and 
John  Everard  respectively  :  and  thereupon  the  said  third  parts  or 
shares  were,  and  ever  since  continued  to  be  held  in  severalty ;  but  no 
further  deed  was  executed  for  the  purposes  of  vesting  in  the  several 
parties  entitled,  the  legal  estate  in  the  several  shares  or  division$  of  the 
said  lands. 

In  the  year  1801,  Peter  Bayly  and  wife  procured  a  renewal  of  the 
onginal  lease  of  1746,  whereby  the  legal  estate  in  the  entire  of  the  lands 
of  Shanacool  became  vested  in  them.  They  had  three  sons  and  twp 
daughters  issue  of  their  marriage:  William  Bayly,  the  conusor  of  the 
judgment  in  the  petition  mentioned,  was  the  eldest  son  ;  and  the  respond- 
ent Anne  Keane,  other tvise  Bayly,  was  one  of  the  daughters. 

In  the  year  1603,  the  said  William  Bayly  married,  and,  previous 
thereto,  his  father  and  mother,  the  said  Peter  and  Anne,  executed  the 
deed  of  marriage  settlement,  in  the  petition  mentioned,  bearing  date  the 
24th  of  December  1803,  whereby  they  appointed  or  made  over  to  the 
said  William  Bayly  the  one-third  part  of  the  lands  of  Shanacool,  which 
they  had  previously  held  in  severalty  (being  the  portion  of  land  described 
in  the  petition),  and  which  the  respondents  Keane  and  wife  now  by  their 
affidavit  submitted  was  bound  in  equity  by  the  trusts  of  the  said  deed  of 
18ib  of  April  1786.  Anne  Bayly,  otherwise  Everard,  never  levied  any 
fine  to  the  uses  of  the  said  settlement. 

The  said  William  Bayly  died  in  the  year  1821,  intestate,  without 
issue,  and  during  the  lifetime  of  both  his  father  and  mother  ;  his  wife 
also  died  many  years  ago. 

The  respondents  Keane  and  wife  admitted  that  upon  the  death  of 
Peter  Baylj,  who  survived  the  said  Anne  his  wife,  they  took  and 
liiice  retained  possession  of  the  premises  in  the  petition  mentioned,  and 
submitted  that  they  were  in  equity  still  entitled  to  retain  it,  under  and  by 
virtue  of  the  deed  of  the  18th  of  August  1820  in  the  petition  men- 
tioQed(«hich  they  allied  to  have  been  executed,  although  not  registered 
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1841.  in  the  lifetime  of  the  said  William  Bayly);  whereby,  after  reciting 
'^^''  the  said  deed  of  18th  April  1786,  and  the  deed  of  partition  of  6th 
January  1791*  and  that  the  said  Peter  Bayly  and  Anne  his  wife 
had  five  children,  namely,  &c.,  and  that  the  four  elder  had  been  already 
provided  for,  they  the  said  Peter  and  Anne,  in  pursuance  and  in  execu- 
tion of  the  power  given  to  them  by  the  said  deed  of  the  18th  of  April 
1746,  and  of  the  trusts  thereof,  appointed  the  said  third  part  of  the 
lands  of  Shanacool  so  allotted  to  them  by  the  said  deed  of  the  6th  of  Jui- 
uary  1791^  amongst  their  five  children  in  the  proportions  following :  thst 
is  to  say,  two  perches  and  no  more  to  each  of  the  four  elder  childreo, 
including  the  said  William  Bayly,  and  to  their  respective  heirs  and 
assigns  for  ever,  free  and  discharged  of  all  rent ;  and  the  residue  of  the 
sud  one-third  part,  subject  to  the  one-third  part  of  the  head-rent  and 
renewal  fines,  to  their  youngest  daughter  the  said  Maryanne  Keaoe 
otherwise  Bayly,  for  her  life ;  and,  after  her  decease,  to  such  of  her 
children,  and  in  such  shares  and  proportions  as  she  by  deed  or  will 
should  appoint ;  and,  in  default  of  appointment,  to  such  of  the  said 
children  as  should  be  living  at  the  death  of  the  said  Maryanne  Keane, 
share  and  share  alike,  to  hold  to  them  and  their  heirs  as  tenants  io 
common. 

The  said  respondents  further  submitted,  that  the  said  William  Bijlj 
having  died  in  the  lifetime  of  both  his  parents,  never  was  an  object  of 
the  trusts  of  the  said  deed  of  the  18th  of  April  1786,  and  never  was  or 
could  have  been  entitled  to  any  part  of  Shanacool ;  and  that  his  marriage 
settlement,  if  operative,  was  a  fraud  upon  the  trusts  of  the  said  prior 
deeds,  and  could  not  have  given  to  him  any  beneficial  estate  in  the 
said  lands,  except  in  so  far  as  the  life  interest  of  the  s^d  Peter  Bayly 
may  have  been  thereby  affected.  They  further  stated,  that  inasmuch 
as  no  fine  was  levied  by  Anne  Bayly,  otherwise  Everard,  to  the 
uses  of  the  said  marriage  settlement,  they,  being  under  the  belief  that 
the  same  was  altogether  fraudulent  and  void,  filed  such  plea  as  in  the 
petition  mentioned,  and  they  admitted  that  on  the  trial  there  was  a 
verdict  against  them;  but  they  said  that  the  point  saved,  and  subse- 
quently argued,  was  merely  as  to  the  question  whether  the  legal  estate  in 
the  lands  passed  under  the  said  marriage  settlement  to  the  said  William 
Bayly  ;  and  that,  as  it  appeared  to  the  Court,  that  previous  to  the  said 
settlement,  the  sud  Peter  Bayly  and  wife  obtained  the  said  renewal  lease 
whereby  they  acquired  the  legal  estate  in  the  lands ;  and  also,  that  the 
said  Peter  Bayly  had  survived  the  said  Anne  his  wife,  the  point  safed 
was  ruled  in  favour  of  the  petitioner.  But  they  further  submitted,  that 
even  if  the  legal  estate  did  pass  under  the  sud  settlement,  the  said 
William  Bayly  or  his  heir-at-law  should  be  considered  merely  as  a 
trustee  for  them,  and  not  entitled  to  any  benefidal  interest  subject  to  the 
judgment  debts  of  the  said  William  Bayly,  and  that  the  petition  ought 
therefore  to  be  dismissed  with  costs. 
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Mr.  ScoUf  Q.  C.9  for  the  respondents  Keane  and  wife,  submitted  that  1841. 
the  one-third  part  of  the  lands  of  Shanacool  allotted  to  Peter  Bayly  and  ,  ^^^' 
wife  nnder  the  deed  of  6th  January  1791  was  clearly  bound  in  equity 
by  the  trusts  of  the  prior  deed  of  18th  of  April  I7869  and  supposing, 
io  the  events  which  had  happened,  that  William  Bayly,  the  conusor  of  the 
judgment,  took  the  legal  estate  in  the  lands  under  his  marriage  settlement, 
he  was  in  equity  a  mere  trustee,  and  his  creditor  had  no  right  to  proceed 
against  the  lands. 

Mr.  Brewster^  Q.  C,  for  the  petitioner,  insisted  that  he  had  a  clear 
legal  title  to  the  possession,  and  that  the  equity  raised  upon  the  other  side 
was  by  no  means  clear.  The  title  to  the  lands  is  derived  through  Anne  Bayly 
otherwise  Everard,  who  married  without  a  settlement,  and  never  levied 
any  fine  to  the  uses  of  the  post-nuptial  deed  of  18th  April  1786,  on 
which  the  respondents,  Keane  and  wife,  ground  their  defence.  Peter 
Bayly  the  husband  of  Anne  Bayly,  otherwise  Everard,  was  entitled  to 
the  substantial  interest  in  the  lands,  of  which  he  acquired  the  legal  estate 
by  the  renewal  lease  of  1801,  and  survived  his  wife.  Therefore,  both 
the  legal  estate  and  beneficial  interest  in  the  lands  were  passed  to  William 
Bayly,  the  conusor  of  the  judgment  under  his  marriage  settlement,  to 
which  bis  father  and  mother,  the  said  Peter  and  Anne  Bayly,  were  the 
granting  parties  for  full  and  valuable  consideration. 

Masteb  of  the  Rolls. 

Iq  this  case,  the  petitioner  being  a  judgment  creditor  of  William  Bayly 
deceased,  and  entitled  at  law  to  issue  an  elegit  and  extend  the  lands  in 
the  petition  mentioned,  seeks  the  appointment  of  a  receiver  over  those 
lands  for  payment  of  the  sum  due  upon  the  judgment,  pursuant  to  the 
provisions  of  the  5  &  6  FFl  4,  c.  55.  A  conditional  order  for  a  receiver 
having  been  obtained,  the  respondents  Mr.  and  Mrs.  Keane -have  come 
io  to  shew  cause  against  its  being  made  absolute ;  and,  having  in  their 
affidavit  set  forth  a  statement  of  title,  submit  that  William  Bayly,  the 
coDusor  of  the  judgment,  should  be  considered  as  having  taken  the 
estate  as  a  mere  trustee  for  them ;  and,  therefore,  that  they  should  not  be 
disturbed  in  the  possession  of  the  lands,  which  they  appear  to  have  held 
for  a  considerable  period.  In  consequence  of  the  view  which  I  have 
taken  of  this  case,  I  think  it  unnecessary  to  enter  minutely  into  the  state- 
ment of  title  in  the  affidavit ;  but  I  am  strongly  inclined  to  think  that 
upon  a  bill  filed  by  Mr.  and  Mrs.  Keane,  making  the  case  now  put  forward 
by  them,  they  should  be  entitled  to  a  decree ;  and,  unless  my  memory 
errs,  the  case  of  Ashe  v.  Lcwe  (a),  which  was  decided  by  the  Court  of 
Eichequer  in  this  country,  and  also  the  case  of  MUner  v.  Lord  Harewood 

{n)  1  Law  Rec.  N.  S.  146. 
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in  17th  Veseyf  will  be  found  to  be  authorities  in  their  favour.  But 
should  I  now  summarily  adjudicate  upon  this  equitable  defence,  and  say 
that  the  cause  shewn  shall  be  allowed  ? — I  think  not.  The  act  of  Parlii- 
ment  entitles  the  judgment  creditor  to  have  a  receiver  appointed  in  every 
case  in  which  he  might  at  law  issue  an  elegit  and  extend  the  lands.  The 
petitioner  now  before  the  Court  has  an  unquestionable  title  at  law,  and 
if,  instead  of  coming  to  this  Court  for  a  receiver  under  the  Sheriffs'  Act, 
he  had  issued  an  elegit  and  proceeded  to  have  execution  at  law,  he  could 
be  restrained,  if  at  all,  only  by  the  interference  of  a  Court  of  Equity 
upon  a  bill  filed  for  that  purpose.  I  am,  therefore,  of  opinion  that  where 
the  petitioner  has  a  clear  legal  title,  matter  of  equitable  defence  ought 
not  to  be  admitted  as  cause  against  the  appointment  of  a  recover  tinder 
this  acty  even  though  the  Court  may  have  little  doubt  of  its  sufficiency 
when  rendered  operative  by  a  regular  proceeding.  I  must  disallow  the 
cause  shewn  and  make  the  conditional  order  for  a  receiver  absolute ;  but 
Mr.  and  Mrs.  Keane  may  rest  satisfied  that  the  Court  will  not  pay  out 
any  part  of  the  fund  until  they  shall  have  had  full  time  to  have  their 
equitable  rights  established  by  a  decree.* 


*  A  judgment  creditor  seeking  a  receiver  under  the  5  &  6  fT.  4,  c.  fifi,  must  ihev 
a  clear  title  to  go  into  possession :  in  general,  a  strict  legal  title  is  required,  but  m 
some  cases  an  equitable  title  Is  sufficient :  in  eitlier  case,  the  title  whether  legal  or 
'  equitable  must  be  clear ;  otherwise,  the  Court  will  not  appoint  a  receiver.  Where  the 
legal  title  is  indisputable,  and  matter  of  equitable  defence  is  set  up  against  it,  ss  ia  the 
principal  case,  ibi»  Court  will  not  summarily  adjudicate  upon  the  alleged  equity,  kt 
appoint  the  receiver.  The  Exchequer  practice  seems  to  be  different  in  this  respect: 
O'Brien  ▼.  Millety  6  Law  Bee.  19.  S.  30.  In  the  class  of  cases  in  which  a  receirer 
win  be  appointed  under  this  act  on  the  eptitcAle  title  of  the  judgment  creator 
(as  where  the  jvdgmeiit  attached  upon  an  equity  of  redemption  only),  the  equity  mstfe 
nnqvesCionable :  Chapmmn  t.  DmJbar^  ante  203.  See  also  tiie  eases  of  Smith  t. 
JS^oii,  S.  &  Sc.  238 ;  6  Law  Bee.  N.  S.  247 :  Kennedy  ▼.  WkUneyy  S.  &  Sc.  373; 
Tredennkk  ▼.  Graydon,  1  Dr.  &  W.  316.  But  although  the  Court  will  not  in  gewnl 
adjudicate  upon  disputed  questions  of  title  on  receiver-motions  under  this  act,  there 
appears  to  be  at  least  one  case  of  exception  whidi  may  frequently  arise ;  namely)  where 
a  receiver  has  been  appointed  over  tlie  possession  of  the  yndgment  debtor,  and  the 
latter  dies  before  the  judgtieiit  is  satisied :  the  question  as  to  his 


V,  whether 

he  was  entitled  to  any  greater  estate  than  for  his  life  only—  if  disputed,  the  Court  will 
decide  on  the  motion  for  continuance  or  discharge  of  the  receiver :  Srennan  v.  Fitz- 
maurtce,  2  tr.  'Eq.  B.  113:  or,  if  the  question  be  so  circumstanced,  £hat  tbe  Court 
<SMnd  not  ptopeWy  'decide  it  on  motion,  it  seems  that,  in  nieh  case,  the  rvcover  5b*bM 
be  4isohBiged,  the  petitioner  hawing  neither  a  clear  legal  nor«^nitahlt  title  to  have 
continued:  itid. 
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ELIZABETH  COSGRAVE,  Petititmer; 

JAMES  GANNON,       .        Retpmdeni.  Jprii28. 

May  13. 

Tbe  fietition  in  this  matter  was  for  a  receiver  under  the  Mortgage  Act   As  cause 
(11  &  12  G.  3,  c.  10),  and  stated  that  James  Gannon,  formerly  of  the   dUional  order 

town  of  Kilcock  in  the  coanty  of  Kildare,  deceased,  heinff  in  and  previoasly  for  theappoint- 

•'  .  f  ^  ,       ment  of  a  rc- 

to  the  year  1827  seized  of  a  freehold  estate  in  certain  premises  in  the   ceiyer  under 

said  town,  and  known  by  the  name  of  the  New  Lots,  under  a  lease  of  the  ^®j  m'^^fS 

16th  February  1797  from  Thomas  Wogan  Browne,  Esq.,  for  lives  renew-  ^»  8,  c.  10), 

able  for  ever,  by  deed  of  mortgage  of  the  9th  of  November  1827,  impeached  the 

between  the  said  James  Gannon  of  the  one  part,  and  Patri^rk  Cosgrave  "?°'^*^!»  *°/ 

.  8I16W6u,  DT  af' 

since  deceased  (petitioner's  late  husband)  of  the  other  part,  after  reciting  fidaTitsofhim- 

the  said  James  Gannon's  possession  under  the  said  lease^  and  that  he  was  ^^^^  persons 

then  fairly  indebted  to  the  said  Patrick  Cosgrave  in  the  sum  of  £50,  ^^ry    strong 

granted,  bargained,  sold,  released  and  confirmed  all  that  and  those  the  duce°the  Govt 

said  demised  premises,  containing  thirty-four  perches  seven-tenths,  known    ^  helieve    it 

was    obtained 
by  the  name  of  the  New  Lots,  and  situate,  &c.,  to  hold  to  the  said  Patrick   without  good 

Cosgrave,  his  executors,  administrators  and  assigns,  together  with  the  said   and  ^tT*^  fr^'d 
lease  of  the  16th  of  February  1797,  to  the  only  use  and  behoof  of  the    The  cause  was 

allowed    with* 

said  Patrick  Cosgrave,  his  executors,  administrators  and  assigns  for  ever ;    out  costs  —it 

subiect  to  redemption  on  repayment  of  the  said  sum  of  £50  on  the  1st   ^^^'^^9  Ijeen 
•'  the  practice 

of  May  1828,  with  legal  interest  from  the  date  of  the  said  indenture,    hitherto  not  to 

and  of  such  other  sums,  not  exceeding  in  the  whole  £100,  as  the  said    «PP°*°*  *  '«" 

"  ceiver   under 

Patrick  Cosgrave  might  thereafter  lend  or  advance  to  or  for  the  use  of  the  Mortgage 

the  said  James  Gannon  at  his  request.  That  the  said  indenture  contained  where  the^nght 

a  covenant  that  the  said  James  Gannon,  his  executors  or  administrators,  ^^   the  mort- 

should  well  and  truly  pay  to  the  said  Cosgrave,  his  executors,  &e.,  the  controverted ; 

said  sum  of  £50,  with  legal  interest,  and  all  such  further  sums  not  exceed-    i"^J'  ^PP®^ 

mg  bj  the  peti- 

ing  £100,  as  be  should  advance :  that  this  deed  was  duly  registered  on  tioa  ia  tiiis 

the  31st  of  March  1828.  STd^UoTSS 

That  the  said  James  Gannon   died  in  or  about  the  month  of  April  mortgage  to 

1828,  leaving  a  widow  and  several  children,  having  previously  thereto  time  ^(^eriod 

made  his  will,  whereby  he  devised  all  his  freehold  property  held  bv  lease   °^   thirteen 

«T  «  •    .         1  r     r      J  J  years),  no  pay- 

from  Thomas  Wogan   Browne  (being  the  mortgaged  premises)  to  his   ment  had  been 

second  son  James  Gannon  (the  respondent)  ;  that  the  said  will  was  and    manded°'  m  " 

the  respondent 
alleged— on  foot  of  the  mortgage,  although  the  parties  were  close  neighbours  all  the 
time.  But  the  Master  of  the  Rolls  declared  St  should  not  be  understood  that  peti- 
tions under  this  aot  may  be  ^defeated  whenever  the  nespondent  comes  in  on  motion 
and  impeaches  the  mortgage ;  that  for  the  future  the  conditional  order  for  a  receiver 
shall  be  made  absolute  notwithstanding  such  impeachment,  unless  the  grounds  for  such 
impeaohment  clearly  appear ;  and  that  the  former  practice  held  out  a  strong  temptation 
to  parties  in  receipt  of  the  rents  to  make  improper  statements  upon  oath,  and  ought 
not  to  be  followed. 
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still  continued  to  be  lodged  in  the  Consistorial  Coort  of  the  diocese  of 
Kildare,  but  had  not  been  proved,  nor  had  administration  been  granted, 
as  the  petitioner  belieyed.  But  that  immediately  after  the  said  mortgagor's 
death,  the  respondent  entered  into  and  from  thence  continued,  and 
still  was  in  the  possession  and  receipt  of  the  rents  and  profits  of  the 
mortgaged  premises. 

That  Patrick  Cosgrave  died  on  the  2nd  of  September  1839*  having 
previously  made  his  will,  bearing  date  the  19th  of  August  1839t  whereby 
he  gave  and  bequeathed  to  the  petitioner  all  his  right,  title  and  interest 
in  the  town  of  Kilcock,  known  by  the  name  of  the  New  Lots,  as  mort- 
gaged to  him  by  James  Gannon  ;  that  the  petitioner  had  obtained  letters 
of  administration  of  his  effects  with  the  will  annexed ;  and  that  the  sud 
sum  of  £60  secured  by  the  said  mortgage  was  never  paid  by  the  said 
mortgagor  nor  by  any  other  person  on  his  behalf,  and  the  same  with 
legal  interest  thereon  fi'om  the  date  of  the  deed,  making  altogether  the 
sum  of  £89>  was  justly  due  and  owing  to  the  petitioner  as  such  adminis- 
tratrix and  devisee. 

That  the  mortgaged  premises  were  now  set  to  several  persons  and 
produced  the  gross  yearly  rent  of  £14.  Is.,  and  were  subject  to  the 
yearly  head  rent  of  £10  of  the  late  currency,  or  £9-  48.  7d.  of  the 
present  currency.  That  on  the  said  premises  there  was  one  house  onset, 
and  another  in  the  occupation  of  the  respondent,  which  if  now  let  would 
produce  the  yearly  rent  of  £30  or  thereabouts.  That  the  respondent 
allowed  a  large  arrear  of  the  said  head  rent  amounting  in  the  whole  to 
upwards  of  £100,  as  petitioner  believed,  to  grow  due  upon  the  said  pre- 
mises, and  that  the  same  were,  therefore,  a  scanty  and  precarious  security 
for  the  sum  due  for  principal  and  interest  on  foot  of  the  said  mortgage. 


The  foregoing  petition  was  presented  on  the  25th  of  January  1841, 
and  on  the  following  day  the  petitioner  obtained,  as  of  course,  a  con- 
ditional order  for  the  appointment  of  a  receiver. 
April  28.  A  motion  was  now  made  on  behalf  of  the  respondent  to  shew  cause 

why  the  said  conditional  order  should  not  be  made  absolute.  The  ap- 
plication was  grounded  upon  affidavits  made  by  the  respondent,  and  bis 
brother  Thomas  Gannon,  and  one  Michael  Bonyn^. 

The  respondent's  affidavit  stated,  that  his  father  died  on  the  27th  of 
March  1828,  and  admitted  that  he  died  possessed  of  the  houses  and 
premises  called  the  New  Lots  under  the  lease  of  1797,  in  the  petition 
mentioned,  having  expended,  as  deponent  had  heard  and  believed,  a 
sum  of  about  £1400  in  building  and  rebuilding  the  houses  on  the  said 
premises.  That  for  about  two  years  previous  to  his  death,  the  said 
James  Gannon  deceased  was  very  much  in  the  habit  of  drinking  spirits  and 
other  strong  liquors,  and  was  constantly  in  the  company  of  one  Michael 
Mullowney,  who  frequented  the  public  house  then  kept  by  the  sud  Patrick 
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Cosgrave  deceased  In  the  said  town  of  Kilcock  ;  and  that  the  said  James 
Gannon  became  entirely  negligent  and  careless  of  his  business,  and  inno- 
cent, insomuch  that  previous  to  his  death  he  left  his  own  house  and  family, 
and  died  in  the  house  of  one  Thomas  Parker  since  deceased,  who  then 
lived  in  said  town. 

That  deponent  knew  not  whether  his  said  father  had  executed  the  deed 
of  mortgage  in  the  petition  mentioned,  and  never  was  apprised  of  the 
same  until  he  read  the  petitioner's  affidavit.  That  at  the  time  when  the 
said  alleged  mortgage  purported  to  have  been  made,  the  said  James 
GaoDon  was  not  competent  to  do  any  valid  act  from  his  weakness  and 
imbecility  of  mind ;  and  if  he  did  execute  such  deed,  he  was  induced  to 
do  so  by  the  said  Patrick  Cosgrave,  who  was  an  intelligent  designing  man 
and  likely  to  take  advantage  of  the  said  James  Gannon's  weakness  and 
innocence  while  in  a  state  of  intoxication. 

That  deponent  believed  the  said  James  Gannon  did  not  borrow  any 
money  from,  nor  was  in  any  manner  indebted  to,  the  said  Patrick  Cos- 
grave,  save  that  it  might  be  for  liquor  supplied  to  him  by  the  sud  Patrick 
Cosgrave ;  but  deponent  admitted  he  had  heard  that  the  said  Patrick 
Cosgnve  obtained  a  bond  from  the  said  James  Gannon,  and  also  posses- 
sion of  the  head  lease  of  the  said  premises  by  artifice  or  imposition  on 
the  said  James  Gannon. 

That  although  the  said  Patrick  Cosgrave  was  in  very  poor  circumstances 
for  the  last  three  years  of  his  life,  no  demand  was  made  by  him  on  this 
deponent,  nor,  as  he  believed,  on  any  of  deponent's  family,  for  principal  or 
interest  on  said  alleged  mortgage ;  and  if  ever  the  said  mortgage  deed 
was  executed  by  the  said  James  Gannon  deceased,  it  was  when  he  was  not 
sober  or  in  a  proper  state  of  mind  to  execute  such  deed ;  and  deponent 
submitted  that  the  same  was  not  a  legal  and  bondjide  deed,  but  fraudulent 
and  fabricated. 

Deponent  admitted  that  he  had  entered  into  and  still  was  in  possession 
of  the  said  premises ;  and  that  the  said  sum  of  £50  in  the  petition 
mentioned,  had  never  been  paid,  nor  any  interest  thereon  ;  but  that  the 
same,  as  he  believed,  was  not  fairly  or  legally  due. 

That  it  was  not  true,  that  the  gross  annual  rent  payable  out  of  the  said 
premises  amounted  only  to  the  sum  of  £14.  Is. ;  that  they  amounted 
to  £30  sterling,  besides  the  houses  then  unset ;  and  deponent  admitted 
that  the  yearly  head-rent  was  £9.  4is.  7d.  present  currency,  but  said  it 
was  untrue  that  he  had  allowed  upwards  of  £100  arrears  of  the  said 
bead-rent  to  grow  due  on  the  said  premises — that  on  the  contrary  there 
was  only  about  £20.  9s.  2d.  so  in  arrear. 


1841. 
Rolls. 


COSGBAYK 
GANNON. 


The  affidavit  of  Thomas  Gannon  stated  that  he  was  son  of  James 
Gannon  deceased,  and  half  brother  of  the  respondent,  and  had  lived  for 
the  last  twenty  years  in  the  town  of  Kilcock,  but  never  heard,  until  after 
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the  petitioa  is  this  outtcr  had  beea  pwenfw^  of  the  HiMllbV  ^^ 
neotiooed*  Thai  the  ttid  Jaiaef  Garaoo  for  two  or  Uvee  jempRrioe 
to  his  death  was  almost  coDtiaaallj  in  a  state  of  intoxicatioii*  aad  irj:  a 
cooseqaeace  of  the  excessiTe  use  of  ardent  spiriti^  he  v«s  mi.  the  date  i 
the  alleged  mortgage  quite  simple,  and  iocapable  of  anderslafirfing  ils  fe- 
port  or  effect.  That  he  was  in  the  hahit  of  freqaentio^  and  dnnkiag  2 
the  laid  GHgrave's  public  hoose  in  compan j  with  the  said  Coagrave  and  oae 
Michael  Mollownej,  who  appeared  by  the  memorial  of  the  caid  deged  SUA- 

gage  to  hare  been  an  attesting  witnem  thereto  ;  and  thai  the  said  Capiit 
and  MullowDej  eould  make  the  said  James  Gaimon  do  wbst  tbcj  pLnsei 


Michael  Boojng^s  affidarit  stated  that  the  deponent  was  for  many  yem 
well  acquainted  with  the  reqwndent's  father  J.  Gannon  and  the  said  Cosgitrt 
and  Mullowney,  all  of  whom  were  in  the  habit  of  drinking  together  is 
Cosgrave's  public  house ;  that  by  excesBTe  indulgence  in  strong  liqsacs 
the  said  James  Gannon  had  become,  for  some  time  previous  to  his  dead; 
imbecile  in  his  miud  and  totally  incompetent  to  manage  his  aflairs ;  vA 
that  deponent  knew  it  to  be  the  fact  that  the  said  Cosgrave,  who  vas  a 
shrewd  man,  and  Mullowney  were  in  the  habit  of  making  a  dupe  of 
the  said  James  Gannon,  and  particularly  when  they  got  him  in  a  state  of 
intoxication, — ^  tossing  with  him  for  rounds  of  punch  or  other  drink,  aod 
**  whether  the  said  James  Gannon  won  or  lost,  the  said  CosgraTe  and  Mai- 
**  lowney  persuaded  him  he  had  lost  and  charged  such  reckoning  or  alleged 
•<  losses  to  his   account*"     That  deponent   had   known  the  said  JanKS 
Gannon  to  be  drunk  for  several  days  together  in  Cosgrave*s  public-house, 
and  to  sign  orders  for  money  for  which  he  had  not  received  any  TaJoe. 
That  Cosgrave  was,  for  some  years  previous  to  his  death,  in  very  reduced 
circumstances. 

Mr.  J7.  G.  Hughes,  for  the  respondent,  submitted,  upon  the  itcts 
disclosed  by  the  foregoing  affidavits,  that  the  mortgage  in  this  case  was 
impeached  upon  almost  every  ground  by  which  a  contract  cooM  be 
vitiated ;  and  that  it  had  been  decided  in  several  cases  that  the  Court  will 
not  summarily  appoint  a  receiver  under  the  Mortgage  Act,  where  the 
mortgage  is  impeached :  Leahy  v.  Arthure  (a) ;  Darcy  v.  Blake  (by  In 
the  case  of  Chamley  v.  O'Brien  {c).  Sir  Edward  Sugden  first,  and  the 
Court  of  Exchequer  afterwards  refused  to  appoint  a  receiver  under  the 
Mortgage  Act,  the  mortgage  being  impeached, 

Mr.  Jlfona^n,  Q.  C,  for  the  plaintiff,  said  he  could  not  deny  that 
in  cases  of  petition  under  the  Mortgage  Act,  the  Court  had  alwajs 


(a)  1  Hog.  92.  W  1  MoL  274. 

(e)  Stated  in  the  jadgment  of  the  Master  of  the  BoUe ;  aad  iee  the  nole|Mi#,f .  449* 


CASES  IN  EQUITY. 


487 


refused  to  appoint  a  receiver  where  the  mortgage  was  impeached;  and 
that  he  therefore  thought  the  cause  now  shewn  against  making  the  condi- 
tional order  absolute  could  not  be  resisted ;  but  as  the  respondent  had 
not  asked  costs  by  his  notice,  if  the  Court  would  allow  the  cause,  it 
should  be  without  costs :  Little  v.  Johnson  (a)  ;  M*Namara  v.  Church  (b) ; 
Jlfctgrath  V.  Veitch{cy 


1841. 
RoUi. 


C08GBAVK 
V. 
OANNON. 


Master  of  the  Rolls. 

I  will  not  say  what  may  have  been  the  practice^  but  I  doubt  that  it 
has  ever  been  solemnly  decided  that  the  Court  will  not  appoint  a  receiver 
on    petition  of  a  mortgagee,    simply  because  the  mortgagor  or  those 
deriving  under  him,  and  in  receipt  of  the  rents,  think  proper  to  come 
in    on  motion   and  impeach  the  mortgage,   by  way  of  shewing  cause 
against  the  conditional  order  for  appointment  of  a  receiver.     Certainly, 
on  petitions  under  the  Sheriffs'  Act,  between  which  and  the  present  there 
is  a  close  analogy,  the  Court  has  never  sanctioned  any  such  rule  as  that 
contended  for  in  this  case ;  on  the  contrary,  the  Court  has  uniformly 
disallowed  the  mere  impeachment  of  the  security  on  motion,  as  any  cause 
against  the  appointment  of  a  receiver.     Sometimes,  when  the  judgment 
has  been  impeached  on  the  ground  of  having  been  improperly  obtained, 
and  it  has  been  alleged  that  the  respondent  should  have  had  a  good 
defence  at  Law — the  nature  of  such  defence  being  shewn,  and  the  pro- 
bable grounds  for  it  appearing — the  receiver-motion  has  been  ordered  to 
stand  over,  while  the  question  between  the  parties  has  been  submitted  to 
a  summary  investigation  in  the  Court  of  Law,  and  afterwards  this  Court 
has  disposed  of  the  matter  pursuant  to  the  provisions  of  the  act  of  Parli* 
ament.     Again,  where  the  petitioner  has  shewn  a  clear  legal  title  to  a  re- 
ceiver under  the  act,  but  an  equitable  case  has  been  set  up  agiunst  it,  I  have 
appointed  the  receiver,  but  retained  the  fund  until  the  party  relying 
upon  the  equity  had  an  opportunity  of  making  it  effectual  by  a  regular  pro- 
ceeding for  the  purpose  (d).     However,  I  know  of  nothing  in  that  act,  nor 
in  the  11  &  12  G^.  3,  which  could  justify  me  in  refusing  to  give  to  what 
upon  the  face  of  it  appears  to  be  a  clear  right  at  Law,  the  effect  which  those 
statutes  declare  it  shall  have  in  this  Court ;  and  I  am  as  much  at  a  loss 
for  the  reason  of  the  rule  contended  for,  if,  turning  from  the  special 
jurisdiction  under  the  act  of  Parliament,  I  look  to  the  proceeding  of  this 
Court  in  the  exercise  of  its  general  jurisdiction :  as,  for  example,  upon 
a  bill  filed  to  raise  the  arrears  of  an  annuity,  in  which  case  it  is  quite 
settled  that  the  defendant  cannot  resist  the  appointment  of  a  receiver  by 
coming  in  on  the  receiver-motion  and  impeaching  the  security  (0).     The 


(a)  1  Mol.  834.  (b)  1  Law  Bee.  N.  S.  1. 

(c)  1  Mol.  334,  n,  {d)  See  the  preceding  oa«e. 

(e)  See  BicAardt  ▼.  GoM,  iMol.  23  ;  Kelly  v.  BuHery  1  Ir.  £q.  Rep.  435 ; 

George  y,  Evam,  4  T.  &  Col,  211. 
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appoiotment  of  a  recei?er  is  in  UMum  /nt  habeniU  ;  and  if  opoo  the  one 
haod,  the  partj  against  whom  the  receiver  is  appoiated  maj  eonplaio 
of  beiog  so  disturbed  by  means  of  a  desuod  afterwards  ascerlaiiicd  to 
be  fraudulent;  on  the  other»  it  is  to  be  resoembered  that  it  is  th« 
dutj  of  such  partj  to  take  proceedings  to  avoid  that  fraud  to  whidi 
his  own  neglect  or  oversight  has  probably  been  an  accesory ;  sod  i( 
instead  of  doing  so,  he  chooses  to  leave  an  apparently  dear  legal  title  oat- 
standing  against  hiniy  until  this  Court  is  asked  upon  sudi  title  to  sppobt 
a  receiver  and  put  him  oat  of  possession,  he  has  no  reason  to  comphio 
if  the  Couft  will  regard  theapparently  dear  legal  titles  wui  not  listeo  oo 
a  reeeiver-motion  to  matter  of  impeachment,  which*  if  at  all  afsilable, 
should  be  the  subject  of  a  bilL 

In  the  present  caaey  if  the  petitioner  pleases  it,  I  can  have  no  objection 
to  say»  **  Mr.  Monahaa,  of  Counsel  with  the  petitioner  in  open  Court  m 
**  eomimUingi  allow  the  cause  shewn,  and  discharge  the  conditions!  order 
**  tot  appointment  of  a  receiver.** — [Mr.  Mhnahmn  here  declined  beiog 
party  to  any  such  consent,  and  desired  to  be  distinctly  understood  u 
resisting  the  motion-J— If,  then,  I  am  required  to  dedde  whether  the 
cause  shewn  should  be  allowed,  I  must  look  into  the  documents,  sod 
eiamine  the  authorities  upon  the  subject ;  but  my  present  opioioa  is 
strongly  agunst  the  practice  which  has  been  referred  to.  I  know  of 
nothing  in  the  act  of  Parliament  to  justify  it,  and  I  should  require  modi 
aigument  to  induce  me  to  sanction  or  follow  it.  In  my  opinion,  it  holds 
out  a  temptation— ^and  what  would  be  in  many  cases  a  too-powerful  and 
severe  temptation—to  persons  in  pecuniary  difficulty,  to  state  upon  their 
oaths  that  which  they  ought  not  to  state,  where  by  so  doing  they  may 
hope  to  retain,  at  least  for  some  little  time  longer,  a  possession  to  which 
their  creditors  are  rightfully  entitled*  I  shall,  however,  read  the  affi- 
davits and  look  into  the  authorities,  before  I  make  any  order  in  the  case. 


May  12.  MaBTXK  OF  TBX   ROLLS. 

In  this  case^  a  petition  having  been  presented  under  the  Mortgage 
Act,  praying  the  appointment  of  a  receiver  over  certain  premises  com- 
prised in  the  deed  of  mortgage  set  out  in  the  petition,  and  a  conditiooal 
order  for  a  receiver  having  been  obtained,  the  respondent  (who,  it 
seems,  is  entitled  as  devisee  of  the  mortgagor,  and  in  possession  of  the 
premises)  comes  in,  and,  by  way  of  shewing  cause  against  the  order  for  s 
receiver,  impeaches  the  mortgage  as  having  been  obtained  without  nla- 
able  consideration  and  by  fraud* 

It  is  said  that  the  1 1  &  12  &.  3,  c.  10,  does  not  apply  to  any  ease  io 
which  the  mortgage  b  impeached,  and  some  decisions  have  been  refeired 
to  as  authorities  for  that  propoaition.    In  the  case  of  Xeo&y  v.  Arihurifa), 

(a)  1  Hog.  92. 
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wfajck  wu  a  motion  for  a  receiver  on  petition  under  the  Mortgage  Act* 
bj  t  person  wlio  bad  only  an  equitable  asngnment  of  the  mortgage^ 
wHhoal  baring  pud  any  valuable  consideration  for  it,  tbe  late  Master  of 
the  Rolls  decided,  tbat  **  as  tbe  petitioner  was  only  a  trustee  for  tbe 
mortgagee  tbe  application  should  be  refused  with  costs  ;*»-«nd  baring  so 
decided,  be  is  reported  to  have  gone  on  and  said,  **  tbat  as  the  mortgage 
**  was  impeached,  it  could  be  enforced  only  in  a  Court  of  Equity  by  bill ; 
**tiid  that  such  was  not  a  case  within  tbe  statute,  which  applied  only 
'^  where  the  mortgage  was  uncontroverted.*'  I  most  say,  that  I  have 
looked  very  carefolly  through  the  act  of  Parliament,  and  that  /  have  not 
been  able  to  discover  in  it  any  thing  which  should  limit  its  application  to 
those  eases  only  in  which  the  mortgage  is  uncontroverted ;  and  in  my 
judgment  the  Court  should  hesitate  long  before  it  would  adopt  such  a 
comtroction  of  this  or  any  other  statute,  as  would  have  the  necessary 
eflect  of  leaving  its  intention  liable  to  be  defeased  in  every  ciise,  and  of 
holding  out,  whenever  a  receiver  is  sought  for,  an  inducement  to  the 
penoos  in  possession  to  come  in  with  rash  attempts  to  impeach  tbe 
secarity,  whether  there  be  any  grounds  for  impeaching  it  or  not.  But 
whatever  may  have  been  tbe  doctrine  of  tbe  late  Master  of  the  Rolls 
upon  this  subject,  it  is  plain  that  it  was  totally  distinct  from  the  ground  of 
his  dedsioo  in  Leah^  v.  Arthuref  which  was — that  the  petitioner  bad  not 
>  legal  title  and  was  only  a  trustee.  It,  therefore,  cannot  be  considered 
«  a  decision  In  support  of  tbe  doctrine  which  has  been  contended  for  on 
Che  present  motion. 

In  Hofty  V.  Biak0  (a).  Sir  Anthony  Hart  is  reported  to  have  used 
similar  language  as  to  the  limited  application  of  the  Mortgage  Act,  to  that 
tttributed  to  the  late  Master  of  the  Rolls  in  tbe  report  of  Ledhy  v. 
Arihurti  and  it  must  be  admitted  that  the  case  before  Sir  Anthony  Hart 
IS  reported,  affords  an  express  decision,  and  more  than  a  dieiumy  upon 
the  subject.  It  is  stated  to  have  been  before  the  Court  on  tbe  26th  of 
February  1829 ;  but  I  am  informed  that  no  trace  of  the  order  nor  of  the 
petition  in  that  case  can  now  be  found,  although  I  dbrected  tbe  strictest 
search  to  be  made  for  them.  Supposing,  however,  tbe  doctrine  held  by  Sir 
Anthony  Hart  to  have  been  as  stated  by  tbe  Reporter,  it  cannot  with  pro- 
priety be  said  to  have  universally  prevailed.  In  Shepherd  v.  Murdoch  (6), 
the  plaintiff  filed  a  bill  to  foreclose  a  mortgage  of  very  old  date,  without 
stating  that  any  interest  was  ever  paid.  The  defendant  answered,  alleging 
that  be  did  not  know  whether  the  encumbrance  was  paid  or  not,  and 
therefore  could  not  admit  it  to  be  due.  The  plaintiff  then  presented  a 
petition  under  tbe  Mortgage  Act,  and  having  got  a  conditional  order  for 
a  receiver,  the  defendant  came  in  to  shew  cause  agunst  it  upon  an  affi- 
dtvit  to  the  same  effect  as  his  previous  answer.     There,  Lord  Manners 
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GANNON. 


(a)  1  M o1.  374. 


(b)  3  Mol.  631. 
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disallowed  the  cause  and  granted  the  receiver.  He  is  reported  to  bare 
said,  '*  If  the  validity  of  the  security  is  impeached  upon  probable  grounds, 
**  or  from  length  of  timoy  or  other  circumstances,  it  should  be  presumed 
'<  to  be  pud  off :  these,  in  my  opinion,  would  be  cases  in  which  the  Court 
«  would  not  in  this  summary  way,  under  the  Mortgage  Act,  appoint  a 
**  receiver.'*  With  those  observatipns  I  concur :  I  admit  that  wherever 
by  reason  of  lacheM  or  other  circumstances  the  petitioner  has  not  a  clear 
primdficU  right  to  go  into  possession,  a  receiver  ought  not  to  be  sum- 
marily appointed  under  the  Mortgage  Act ;  but  the  case  just  mentioned 
shews  that,  in  Liord  Manners'  opinion,  the  grounds  which  should  induce 
the  Court  to  refuse  a  receiver  must  be  very  strong :  for  there,  the  re- 
ceiver was  appointed,-  although  the  mortgage  was  nearly  forty  yean  old, 
and  it  was  not  stated  that  there  had  ever  been  any  payment  upon  foot  of  it. 

A  decision  of  Lord  Chancellor  Sugden,  in  Chandey  v.  (ySrien,  and 
a  subsequent  decision  of  the  Court  of  Exchequer  on  the  same  subject 
and  between  the  same  parties,  have  been  referred  to  as  authorities  for  the 
rule  contended  for  on  behalf  of  the  present  respondent,  but,  in  my  opi- 
nion, they  cannot  be  so  considered.  The  papers  in  that  case  have  been 
furnished  to  me,  and  I  find  that  the  mortgage  in  question  bore  date  the 
1 7th  of  April  1794,  and  that  the  petitioner  had  instituted  a  foreclosure 
suit  in  the  Court  of  Exchequer  in  the  year  1804,  which  was  still  pending 
when,  in  January  1835,  he  applied  to  the  Court  of  Chancery,  on  peti- 
tion, for  a  receiver  under  the  Mortgage  Act.  There  was  not  in  that  case 
any  thing  like  an  impeachment  of  the  mortgage ;  but  it  may  have  been 
reasonably  expected  that  the  Chancellor  would  say  to  the  petitioner, 
'<  You  have  a  foreclosure  suit  pending  in  the  Exchequer :  you  should 
"  therefore  have  applied  to  that  Court,  and  not  have  come  here."  That 
such  was  the  ground  upon  which  Sir  Edward  Sugden  refused  the  receiver, 
and  not,  as  supposed,  because  of  any  impeachment  of  the  mortgage, 
is  plain  from  the  order  in  the  case,  which  bears  (fate  the  24th  of 
January  1835,  and  is  in  the  following  words: — ''Mr.  Attorney- General 
<«  moves  for  the  appointment  of  a  receiver  pursuant  to  the  prayer  of  the 
<<  petition :  Mr.  Jackson,  for  the  respondent,  shews  cause  that  there  ii  a 
"  suit  pending  in  the  Court  of  Exchequer^  at  the  petitionee's  smt^  to 
**  foreclose  the  mortgage.  Lord  Chanceixob. — AJlow  the  cause  shewnj 
with  costs."* 

The  petition  in  Chancery  having  thus  failed,  Chamley  filed  another 


1835. 
Chancery, 

Jam.  84. 


*  The  foUowiog  note  of  the  ease  has  been  kindly  fiimuhed  to  the  Beporter  bj  Mr. 
Fbamcis  Goold  :— 

CHAMLET,  Petitioner;  O'BRTEN,  Respondent. 

Tbib  wa«  a  petition  for  a  receiver  nnder  the  Mortgage  Act,  11  &  13  Cr.  3.    Id  1794, 
D.  O'Brien  mortgaged  certain  premises  to  J.  Chamley,  and  the  mortgage  had  bccoste 
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petition  sometime  in  August  1837,  in  the  Court  of  Exchequer,  stating 
his  previous  application  to  the  Chancellor,  and  that  it  was  refused,  be- 
cause of  the  suit  pending  in  the  Exchequer.  The  cause  shewn  in 
the  following  Michaelmas  Term  was,  that  the  respondent  (who  was 
SOD  of  the  mortgagor,  and  claimed  to  be  entitled  to  an  estate  for  life  in 
the  lands  under  a  marriage  settlement  executed  in  the  year  1796,  nearly 
tiro  years  after  the  date  of  the  mortgage)  had  been  left  by  the  petitioner 
in  the  undisputed  possession  of  the  lands  from  the  year  1796  until  the 
year  1829 — a  period  of  thirty-three  years;  that,  in  1819,  Chamley 
obtained  an  order  in  the  foreclosure  cause,  instituted  in  1804,  for  the 
appointment  of  a  receiver,  but  without  notice  to  the  respondent,  who, 
although  in  possession,  hjid  not  up  to  that  time  been  made  a  party  ;  that, 
DO  proceeding  under  this  order  was  taken  to  alter  the  possession,  until 
February  1829,  when  an  order  was  obtained  to  renew  the  order  of  Feb- 
ruary 1819,  with  neither  of  which  orders  was  the  respondent  served; 
that  when  the  receiver,  then  appointed,  proceeded  to  interfere,  the  res- 
poodent  immediately  gave  Chamley  notice  of  the  irregularity  of  his 
proceeding ;  and  Chamley  having  promised,  but  delayed,  to  sign  a 
consent  for  the  discharge  of  the  receiver,  the  respondent,  on  the  9th  of 
February  1832,  applied  to  the  Court,  and  upon  the  case  then  made, 
obtained  an  order  for  the  removal  of  the  receiver,  and  thenceforward 
coDtinued  in  undisturbed  possession  of  the  lands.  Such  was  in  substance 
the  cause  shewn,  and  allowed  by  the  Court  of  Exchequer.  I  am  not 
informed  as  to  the  precise  ground  upon  which  the  cause  was  allowed  ;  but 
it  is  obvious  that  whatever  was  the  ground,  it  certainly  was  not  that  the 
mortgage  was  impeached.  Sir  Edward  Sugden  refused  the  receiver 
because  the  petitioner  had  a  foreclosure  bill  pending  in  the  Exchequer ; 
and  there  can  be  no  doubt  that  the  latter  Court  also  refused  to  appoint 
a  receiver  on  petition,  not  only  because  of  the  pending  suit  in  which 
the  petitioner  may  have  applied,  but  also  because  of  his  gross  laches^ 


1841. 
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VMted  ID  the  petitioDer.  In  ]  793,  B.  O'Brien  purchased  l^he  head-rentu  to  which  the 
premises  in  the  mortgage  of  ]  794  had  previously  heen  subject.  More  than  one  and 
a-half  year's  interest  being  in  arrear,  the  petitioner  now  sought  a  receiver— the  pre- 
miMs,  except  the  head-rents  purchased  in  1793,  being  subject  to  prior  mortgages. 

Mr.  Jaekwen  resisted  the  application,  upon  the  ground  that  the  petitioner  had  insti- 
tuted a  suit  upon  foot  of  the  same  mortgage  in  the  Cotirt  of  Exchequer ;  and  that, 
except  in  a  plain  case,  the  Court  would  not  grant  a  receiver  in  this  summary  way. 

Attomey'Generalj  for  the  petitioner. — The  suit  in  the  Court  of  Exchequer  has 
abated,  and  has  never  been  revived. 

liOBD  Chancellor  Suoden. 

There  being  a  foreclosure  suit  pending  in  the  Exchequer,  it  would  be  impossible  for 
this  Court  to  interfere  in  the  summary  way  sought  by  the  petitioner.  The  petition, 
therefore,  must  be  dismissed  with  costs. 
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and  of  hit  irregular  attenpt  to  have  a  receiver  appointed  io  the  ctase» 
behind  the  back  and  withoat  notice  to  the  party  who  must  have  been 
known  to  be  in  pouession. 

In  the  cases  last  mentioned,  the  receiver  was  refused  upon  the  geaenl 
principles  alluded  to  by  Lord  Manners,  but  not  upon  the  ground  that  the 
mortgage  was  impeached.  However,  I  have  not  met  with  any  reported 
case  under  the  Mortgage  Act,  in  which  a  receiver  was  appointed  notwilh- 
standing  the  impeachment  of  the  original  transaction  of  the  mortgage ; 
and  I  believe  that  the  practice  has  been  not  to  appoint  a  receiver  in  sedi 
a  case,  although  I  thiidi  such  practice  was  not  wamuited  by  princi|^,  nor 
founded  upon  any  very  distinct  audbority.  It  was  probably  an  effect  of 
the  doctrine  formeriy  entertained  respectbg  the  ippointment  of  receiven 
in  mortgage  causes— that  a  receiver  could  not  be  appointed  eaeept  vpoD 
tho  defendant's  admission  of  the  mortgage  and  of  an  arrear  of  interttt 
due.  But  that  has  long  since  been  exploded.  In  CrmoB  v.  HaUitU^  (a), 
which  was  a  foreclosure  suit  in  which  a  large  sum  waa  stated  to  be  due, 
the  mortgagor,  who  had  only  a  life  estate,  by  his  answer  denied  the  juitioe 
and  legality  of  the  mortgage.  The  plaintiff  having  prayed  the  appoint* 
ment  of  a  receiver,  obtained  on  motion  a  conditional  order  for  that  pur* 
pose ;  against  which  the  defendant  came  in  to  shew  cause,  relying  apon 
bis  answer,  and  alleging  amongst  other  things,  that  the  sum  stated  io  the 
mortgage  deed  as  the  connderation  for  it  was  a  merely  nominal  sua^  sod 
that  the  mortgage  had  been  made  for  his  own  purposes.  The  Court  of 
Exchequer  disallowed  the  cause,  and  granted  the  receiver*  Crowe,  tbe 
mortgagor,  appealed  against  this  order  to  the  House  of  Lords,  where  it 
was  decided  that  under  the  circumstances,  '*it  was  equitable  and  just  that 
**fir  ike  preitrwiiion  of  the  fund^  amd  fir  the  wfihf  of  mU  iuUrtUtd 
'*partis$9  a  receiver  should  be  appointed."  The  order  oi  the  Court  of 
Exchequer  was  accordingly  affirmed,  and  the  appeUant  ordered  to  pay 
£100  costs. 

I  think  there  should  not  be  any  such  rule  as  that  contended  for  in  this 
case :  it  holds  out  to  the  person  in  receipt  of  the  rents  a  temptation  to  rash 
swearing,  and  to  frivolous  and  vexatious  litigation :  it  certainly  is  a  rule 
to  which  I  will  not  give  any  sanction ;  and  I  desire  it  t6  be  generallj 
understood,  for  the  future,  that  petitions  under  this  act  are  not  as  of  coarse 
to  be  defeated  in  every  case  in  which  the  respondent  thinks  proper  to 
come  in  and  allege  that  the  mortgage  is  fraudulent  and  without  the  consider- 
ation for  which  it  purports  to  have  been  made.  But  finding  that  the 
practice  has  been  otherwise;  and  finding  also  that,  independently  of  the 
special  grounds  upon  which  the  mortgage  in  this  case  is  impeached,  it  ap- 
pears that  there  has  been  no  demand  of  interest  or  principal  ever  since 
it  was  made  (now  thirteen  years),  although  the  parties  iiave  been  coih 
stantly  resident  in  the  same  village,  I  do  not  think  that  this  is  a  case  in  which 
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I  ought  to  make  a  precedent  by  appointisg  a  receiver.    Therefore,  deda-  1841. 

nog  h  t«  be  my  opiaion  that  the  mere  impeachment  of  a  m<Nrtgagei  with-  ^^'^- 

out  shewing  the  probable  grounds  for  such  impeachment,   should  not  cosqsave 

prevent  the  Court  from  appointing  a  receiver  under  the  Mortgage  Act ;  and  v. 

that  the  better  course  is  to  secure  the  fund  m  «Mum  ju»  habentia^  the  OANHOn. 
preseat  order  of  the  Court  t8» 

AUow  the  cause,  without  costs. 


JOSEPH  GLENNY,  and  others ;      .        .        .     PiainHfi. 
FRANCES  MURDOCK,  CAROLINE  MOR- 
GAN and  others ;  Defendants.  MawU   18 

This  was  a  motion,  after  decree  in  a  foreclosure  suit,  for  liberty  to  with-  In  a  foreclo- 
draw  a  disclaimer  and  amend  the  answer,   or  to  file  a  supplemental  ^ny'^howas 
ioswer»  stating  the  defendant's  title  to  any  surplus  which  might  remain  m^le  a  defend- 
after  payment  of  the  plaintiff's  demand,  under  the  circumstances  whkh  are  the  co-heir- 
detailed  in  the  judgment  of  the  Master  of  the  Rolls.  ^^  ^^  ^^ 

•'   ^  mortgagor, 

filed  a  dii- 
claiffler  by 
Mr.  WiUiam  Brooke^  Q.  C,  and  Mr.  Lewie  Morgan,  for  the  motion,    mistake,   and 

cited  the  following  authorities :  Counieee  of  Gainehorough  ▼.  G^d  (a) ;  irer?g'ht^''L'd 
Dagly  T.  Crump  (6) ;  NaU  v.  Punter  {^)  ;  Franldand  ▼.  Onerend  (d)  ;    after  a  decree 

lia^  V.  Staples  (e)  ;  Shaw  v.  Murtagh  (fj.  be^btained, 

moved   for  li- 
berty to  with- 
Mr.  Andrews,  for  the  plaintiffs,  appeared  on  the  motion,  and  did  not    draw  the  dis- 

tsUU^  4^  'A  claimer    and 

object  to  It.  fi,^  ^   ^pp,^ 

mental  answer 

Mastss  of  the  Rolls.  lately^s-*' 

In  this  case,  after  a  decree  to  an  account  has  been  obtained  in  a  fore-    ^^^^^  title  to 

the  surplus  af- 
dosure  snit,  an  application  is  made  on  behalf  of  Mrs.  CaroUoe  Morgan,    ter  payment  of 

one  of  the  defendants,  for  liberty  to  withdraw  a  disclaimer  filed  by  her,  ^^ud  °^^^e 
nd  amend  her  answer,  or  file  a  supplemental  answer,  in  order  to  state  her  motion  was  re- 
rights  as  one  of  the  co-heiresses  of  the  mortgagor,  to  a  portion  of  any    thegitmn?^at 

lurplus  funds  which  may  remain  in  this  cause  after  satisfying  the  demands    it  would  be  im- 
■  '  *     o  possible  to  put 

the  plaintilf  in 

the  same  sitnation  as  he  would  have  been  in,  if  the  defence  had  been  stated  on  the 

record  in  due  time ;  but  without  prejudice  to  such  further  application  as  the  defendant 

might  make  for  the  purpose  cf  establishing  her  eUim  to  a  ■bare  of  the  surplus,  if  any, 

after  satisfying  the  demands  under  the  decree. 

(a)  3  P.  Wms.  4S4.  (b)  I>i<^.  85. 

(e)  4  Sim.  474.  (d)  9  Sim.  88S. 

(t)  3  Law  Bee,  O.  S.,  337.  (0  3  Law  Rcc,  N.  S.  71. 
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under  the  decree.  She  does  not  seek  in  any  manner  to  disturb  the 
decree  or  prejudice  the  rights  under  it,  but  only  that  her  own  rights, 
in  case  of  a  surplus,  may  not  be  prejudiced  by  her  disclaimer. 

For  the  purpose  of  the  motion,  this  lady  has  made  an  affidavit,  in  which 
she  states  that  she  and  her  sister  were  made  defendants  in  this  cause  ai 
co-heiresses  of  their  nephew  George  Gordon  Murdoch,  one  of  the 
mortgagors  in  the  bill  mentioned ;  and  that  when  served  with  the  subpoena 
to  appear  and  answer,  she,  being  wholly  ignorant  of  law  matters,  seDi 
for  her  solicitor  to  advise  her  as  to  what  she  was  to  do,  and  shewed  him  the 
will  of  her  father,  George  Gordon,  with  which  she  had  been  furnished 
shortly  after  his  death  in  1824,  whereby  he  bad  affected  to  devise  awty 
all  his  property  including  the  lands  in  the  pleadings  mentioned,  and  as 
she  believed,  with  full  power  and  right  to  do  so.  That  upon  reading  the 
will,  her  solicitor  was  of  opinion  she  had  no  interest  whatever  in  the 
lands,  and  was  merely  a  formal  party,  and  therefore  advised  her,  for  the 
purpose  of  avoiding' expense,  to  file  a  disclaimer,  which  was  accordioglj 
filed. 

She  further  states,  that  she  was  married  in  the  year  1799>  at  the  early 
age  of  fifteen,  when  she  left  the  residence  of  her  father,  and  ever  since 
lived  at  a  distance  from  it :  that  for  fourteen  years  preceding  her  father^s 
death,  she  had  not  been  in  his  house,  and  never  knew  any  thing  of  her 
father's  title  to  his  estates,  or  of  the  law  affairs  of  himself  or  of  his 
grandson  George  G.  Murdoch,  but  fully  believed  her  father  had  power  to 
dispose  of  the  property  as  he  had  done  by  his  will ;  and  finding  that  no 
part  of  it  had  been  devised  to  her,  she  believed  she  had  no  interest  m  it, 
and  made  no  further  inquiry  upon  the  subject. 

That  after  the  disclaimer  was  filed,  she  heard  no  more  of  this  cause 
until  some  time  in  the  course  of  this  year,  when  she  heard  accidently  that 
notwithstanding  her  father's  will  she  had  an  interest  in  the  property ;  in 
consequence  of  which  she  caused  her  solicitor  to  make  further  inquiry, 
the  result  of  which  was  the  discovery  of  certain  deeds  by  which  it  appears 
that  her  father  was  only  tenant  for  life,  and  that  upon  the  death  of  their 
nephew,  George  Gordon  Murdoch,  intestate  and  without  issue,  she  and 
her  sister  as  his  co-heiresses  became  entitled  to  the  equity  of  redenaptioQ 
in  the  mortgaged  premises ;  and  that  Mr.  Warren's  opinion  to  this  effect 
was  obtained  on  the  28th  of  April  last-— only  two  days  before  the  decree 
to  account  was  pronounced. 

The  plaintiffs  have  appeared  upon  the  motion,  and  do  not  object  to  it, 
as  Mrs.  Morgan  only  seeks  permission  to  put  forward  her  claim  to  the 
surplus  which  may  remain  after  satisfying  their  demands.  I  have  no 
doubt  that  the  disclaimer  was  filed  by  mistake  and  in  ignorance  of  this 
lady's  right ;  but,  how  can  I  make  an  order  giving  liberty  to  file  a  supple* 
mental  answer  after  a  decree  has  been  obtained  ? 
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At-cordltfg  16  the  old  t)rect]c6,  the  ttmexidmetii  6t  kn  anSW6t  hu&  be^h 
penmtted  ^ter  a  decteis  it>  kn  kccdtint :  iti  the  (!Ase  6t  (tj6  tdUntess  of 
Gaifuborattgh  V.  Oiffbrd  {&%  a  mistake  having  oc<i(m> ed  lA  (tie  eiigfdss- 
mentf  leite  waa  given  to  amend  the  aiiswef  and  si^ear  it  otfeY  agaiti. 
But,  under  the  predeht  {rtactlc^,  great  difficulty  n^ti^C  arise  if  a  ^iipple- 
mental  answer  We^e  permitted  after  a  decree.   What  should  be  done  witd 
SQch  an  answer  ?     Should  the  plaintiff  reply,  and  go  to  atfOthgr  hearing 
after  be  has  got  his  decree  ?     In  M^ougtU  f.  Puftigf  (b%  lord  Sido h 
refused  leave  tcr  file  a  supplemental  answer — saying,  it  woiild  b6  impossi- 
ble to  put  the  plaintiff  in  the  same  situation  as  he  sfaotild  have  be^n  irf. 
If  the  defence  had  been  stated  upon  the  record  in  due  time.     In  the  pre- 
sent esse,— «flet>  witnesses  have  beecl  examined,  and  the  cause  heard,  and 
a  decree  obtained, — ^if  1  should  now  give  fiberty  ib  fife  a  supplemental 
answer,  how  could  I  put  the  plaintiff  in  (he  satne  sHuation  as  he  should 
liafe  been  in,  if  such  defence  had  been  made  before  issa^  wlUr  joined  in 
Ihe  cattse  ?     I  think  it  Wotild  he  impracticable,  and  that  I  must  therefore 
refuse  the  liberty  applied  for. 

But  I  very  much  doubt  that  this  lady's  rights  stand  in  such  need  of  a 
supplemental  answer  as  she  seems  to  suppose.  The  plaintiffs^  whose 
rights  are  paramount,  have  no  occasion  and  are  not  disposed  to  bind  her 
by  her  disclaimer ;  as  between  her  and  them  no  question  can  arise  ;  and 
I  do  not  think  that  her  co-defendants  could  rely  upon  it  as  binding  her 
conclusively.  In  Seton  v.  Slade  (c),  the  Chancellor  says  that  a  defendant 
cannot  get  rid  of  a  disctaiotier  upon  record  without  a  strong  case  upon 
affidavits ;  and  in  Sidden  v.  Lediard  (of),  he  says  **  In  order  to  get  rid  of 
*'  the  effects  of  ar  diBclainer  it  is  neceisafy  to  shew  some  specific  ground 
'"supported  by  ^eial  affidftvits^"  These  cases  ^ew  Lord  Eldoffs  opinion 
to  have  beetiy  tbal  even  as  between  the  defetidani  disclaiming  and  the 
pisiotiffi  the  dlisckdmer  la  not  absolutely  conclusive,  as  bef  recognises  the 
possibility  ^f  avoidtng  ks  effect  by  a  proper  ease  swpportefcl  by  affidavits  ; 
tad  a  firOori,  H  oaanet  be  conodered  conclusively  binding  as  between 
ea-^iefendam&i 

In  the  case  of  French  v.Mylee  {ej^  a  fl^ohifest  mistake  having  occurred 
in  the  deseription  of  a  schedule  to  an  ansFwer,  whereby  the  accounts  should 
have  been  taken  in  a  manner  most  disadvantageous  to  the  party  filing 
the  answer,  the  Vice- Chancellor  allowed  supplemental  schedules  to  be 
filed,  and  the  party  to  have  tbe  benefit  of  them  io  the  office  on  taking  the 
acrounts. 

Now  in  mortgage  causes  in  this  coimtry  there  is  always  a  decree  for  a 
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(a)  8  P.  Wms.  346. 
(f )  7  Ves.  367. 


(w)  4  Madd.  401. 


(»>  4  Buss.  48e. 

{d)  1  Boss.  &  llj.  I10« 
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sale  and  not  a  mere  foreclosure  as  iti  England,  and  part  of  the  reference 
always  is  to  ascertain  the  persons  entitled  to  the  surplus.  I  think  that 
according  to  the  principle  of  the  decisions  I  have  mentioned,  Mrs.  Mprgao's 
disclaimer  cannot  be^treated  as  binding  her  conclusively,  and  that  she  may 
hereafter  obtain  leave  to  file  a  charge  in  the  office,  claiming  a  portioo  of 
the  surplus  fund  notwithstanding  the  disclaimer.  In  this  way,  without 
adopting  an  expedient  which  might  be  mischievous  as  a  precedent,  we  maj 
be  enabled  to  effect  the  substantial  justice  of  the  case,  which  it  is  always 
the  desire  of  the  Court  to  advance,  and  to  relieve  as  &r  as  possible  from 
the  effects  of  accident  or  mistake. 


Obdeb  : — No  rule  on  the  motion,  but  without  prejudice  to  such 
further  application  as  the  said  defendant  Caroline  Morgan  may 
make  for  the  purpose  of  establishing  her  claim  to  any  portion  of 
the  surplus  that  may  remain  of  the  produce  of  the  mortgaged 
premises  in  the  pleadings  mentioned,  after  satisfying  the  demandb 
under  the  decree  in  this  cause. 


AVARELL  r.  WADE. 


May  13,  18. 


Id  a  judgment  The  bill  in  this  cause  was  filed  by  the  Rev.  Adam  Avarell,  a  judgment 
for  administra-   creditor  of  Samuel  Wade  deceased,  on  behalf  of  himself  and  the  other 

tion  of  asaets  creditors  of  the  said  Samuel,  airainst  Thomas  Wade,  who  was  his  heir-at- 
(the    Master  .  ^  .  ,       .  i 

having  report-   law,  executor  and  devisee ;  and  prayed  an  account  of  the  real  and  personal 

ed  that  ^^P^'~  estate  of  the  deceased,  and  for  an  administration  of  assets.  It  set  forth, 
was  of  little  amongst  other  things,  the  will  of  Samuel  Wade,  whereby  it  appeared 
mortg'agedebt    ^^^^  P^''^  ^^  ^>'  effects  was  a  mortgage  debt  due  to  him  out  of  the  estate 

part  thereof,  as    of  qq^  De  Burgh,  on  which  it  was  a  chanre. 

irrecoverable),  o  o 

the  final  decree        In  November  1827,  there  was  the  usual  decree  to  take  an  account  of 

directed  a  sale 

of    the    real 

estate  for  payment  of  judgment  debts,  according  to  prioritj.      There   were  sixteen 

judgments ;  and  the  produce  of  the  real  estate  was  applied  in  paying  off  the  three  earliest, 

and  the  balance  was  paid  towards  satisfaction  of  the  fourth.    Afterwards  the  mortgage 

debt,  part  of  the  personal  estate,  was  unexpectedly  realised,  and  the  amount  having 

been  transferred  to  the  credit  of  this  cause,  but  being  a  very  deficient  fund,  the  Master 

allocated  it  rateably,  giving  the  fourth  judgment  creditor  his  rateable  share  upon  the 

unpaid  portion  of  his  demand.    The  latter  insisted  that  the  personal  assets  shontd  have 

been  administered  rateably  in  the  first  instance,  and,  therefore,  that  a  portion  of  them 

equivalent  to  the  shares  which  the  three  prior  creditors  oueht  to  have  received,  should 

now  be  allocated  as  the  produce  of  real  estate— not  rateably,  but  according  to  priority : 

and  having  moved  to  send  back  the  report  upon  this  ^ound,  the  Master  of  the  Rolls 

overruled  die  objection  and  confirmed  the  report — adopting  the  principle  of  the  decisions 

in  3  P.  Wms.  323-344,  n. 
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the  real  and  personal  estate,  and  of  the  deHts ;  under  which;  the  Master 
reported  on  the  llth  of  January  1829;  and  it  being  supposed  and  stated 
at  the  time  of  taking  the  account,  that  the  sum  due  upon '  De  Burgh's 
mortgage  was  a  bad  debt  and  irrecoverable,  the  Master  reported  the  fact 
so  to  be,  and,  in  effect,  that  there  was  little  or  no  available  personal 
property  of  Samuel  Wade.  He  further  found  as  to  the  debts,  and  the 
particulars  of  the  real  estate. 

The  final  decree,  pronounced  in  1831,  directed  a  sale  of  Samuel 
Wade*s  real  estate  for  payment  of  his  several  judgment  creditors,  as 
reported,  and  their  costs,  (according  to  priority. 

The  real  estate  was  accordingly  sold,  and  produced  the  sum  of  £5000. 

There  were  in  all  sixteen  judgment  creditors  who  proved  their  demands. 
The  first  three  in  priority  (of  whom  the  pluntiff  Avarell  was  one)  were 
paid  the  full  amount  of  their  demands,  and  costs  considerably  exceeding 
£1000,  out  of  the  produce  of  the  real  estate  ;  after  which  there  remained 
of  that  fund  a  balance  of  £550,  which  was  paid  on  account  of  the  judg- 
ment, fourth  in  priority,  upon  which  £1600  had  been  reported  due  for 
principal  and  interest,  exclusive  of  costs. 

In  the  course  of  the  year  1840,  the  sum  of  £3000  was  unexpectedly 
realised  upon  De  Burgh's  mortgage,  in  the  cause  of  Clarke  v.  De  Burghy 
to  which  the  defendant  Thomas  Wade  was  a  party,  as  executor  of  Samuel ; 
and  by  an  order  of  this  Court  that  sum  was  transferred  to  the  credit  of 
this  cause.  By  a  further  order  it  was  referred  to  the  Master  to  allocate 
this  fund  pursuant  to  the  decree,  and  the  Master  allocated  it  according  to 
priority — ^his  attention  not  having  been  called  to  the  nature  of  the  fund, 
and  the  final  decree  being  for  payment  according  to  priority.  By  such 
allocation,  the  whole  fund  would  have  been  exhausted  after  payment  of 
the  eighth  or  ninth  judgment  creditor;  but  no  objection  having  been 
taken,  the  usual  application  was  made  to  confirm  the  report,  and  that  the 
fund  should  be  paid  out  pursuant  to  it.  Upon  that  motion,  the  Master 
of  the  Rolls,  on  looking  into  the  papers,  and  perceiving  the  quality  of  the 
fund,  sent  back  the  report  to  be  reviewed  by  the  Master,  having  regard 
to  the  fact  that  the  fund  to  be  allocated  was  part  of  the  personal  estate. 
Whereupon  the  Master  reviewed  his  report,  and  by  his  further  report  of 
the  3rd  of  May  1841,  allocated  the  fund  rateably  towards  payment  of 
the  sums  due  upon  the  fourth,  and  several  subsequent  judgments. 

A  motion  was  now  made,  on  behalf  of  the  party  having  the  carriage 
of  the  decree,  that  the  Master's  report,  bearing  date  the  3rd  of  May 
instant,  should  stand  confirmed,  and  that  the  fund  should  be  allocated 
accordingly.  At  the  same  time  there  was  a  cross-motion  on  the  part  of 
one  Kelly  and  his  family,  who  were  entitled  in  certain  proportions  to  the 
sum  due  upon  the  fourth  judgment,  that  the  Master  might  be  directed 
to  review  his  report,  having  regard  to  the  fact  that  the  first  three  judg- 
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May  13. 
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neni  BffAMon  were  p«i4  (be  eptif e  a^aovnt  of  their  demands  out  of  thd 
produoe  of  the  real  estate  i  and  that  he  might  be  directed  to  v^^bal  and 
allocate  the  presept  fupd  sq  as  that  the  several  judgnient  creditors  eoUUed 
uqder  the  decree  might  now  be  placed  in  the  same  situation  as  if  the 
personal  i^ets  had  beep  administered  in  the  first  ipsUnce*  And  in  the 
event  of  the  Coiirt  being  of  opinion  that  a  further  order  or  decree 
would  be  necessary  to  have  the  assets  marshalled  as  poqght  bj  the  Kellys, 
^heir  notice  stated  that  their  Counsel  should  apply  to  impound  the  whole 
fundy  until  ^ucb  further  order  or  decree  could  be  obtained ;  they  uode^ 
taking  to  proceed  forthwith. 


Mr.  Momkoi^  Q<  C-»  for  James  William  Q'Falloni  the  pvty  ha^ 
the  c^rrifge  of  the  decreet  vyevefl  to  coqfinD  the  reporu* 


14^?  4r<so<«V^  Qi  C.|  v^d  Mr.  fToft^  Bowke^  for  the  Ketlys^ 
Under  the  dacree  tP  ai;count,  the  Mastev  reported  that  the  debt  due  on( 
of  De  Burgh'9  estMe  Fsa  iirecoverable^  and  that  there  was  in  fact  no  stiU- 
able  personal  property  of  Samuel  Wi^de.  The  final  decree  proceeding  upon 
|hat  report  wa^  framefl  as  if  there  was  no  personal  property,  and  directed  a 
sale  pf  the  real  estate  for  payment  of  the  judgment  creditors  according 
to  priprity.  The  Master  was  mbtaken  as  to  the  matter  of  fact:  he 
rfiould  have  reported  that  there  was  personal  property  to  an  amount 
pearly  equal  in  viilue  to  the  real  estate*  Had  the  report  been  so,  there 
pan  be  no  doubt  that  the  finid  decree,  wheq  directing  payment  of  debts, 
inust  have  had  regard  to  the  two  different  kinds  of  fund  to  be  administered* 
{t  wa«  after  the  fina}  decree  WKS  pronounce^  that  the  Kellys  obtained 
leave  to  go  in  before  the  Master  and  prove  their  demands  \  they  vere 
|iot  in  the  o^ce  upon  |he  taking  of  the  accounts  under  tbe  decree,  nor 
parties  to  the  mistake  in  the  repprt,  and  should  not  be  made  to  suffer  for 
It  Had  the  funds  in  this  cause  been  q>pUed  according  to  the  settled 
rvles  pf  administratiop»  the  personal  estate  should  in  the  first  instance 
tvive  been  pmd  rateably  to  all  the  Judgn(^ent  creditors ;  the  three  prior 
creditors  should  have  had  their  shares  pf  it,  and  been  paid  only  the 
residue  of  their  demands  out  of  the  fund  secondarily  liable.  AlthQogfa> 
\ik  the  present  case,  it  has  happened  by  accident  and  mistake  that  the 
secondi^ry  fund  has  been  applied  in  the  first  instance,  the  Court  often 
directs  that  to  be  done ;  because,  as  observed  by  Lord  Eldop  in  Xic^ 
Y.  John£$  (a),  it  cap  afterwiffda  set  aU  right  when  alloci^ting  the  pmmarj 

(a)  9  Yes.  65-«. 


*  O'FaUo^,  altliotpgli  baling  the  carriage  pf  the  decree  and  manng  to  confinn  the 
report,  waa  in  the  same  intereet  wit^  Mr*  Ke^tinge's  clients,  being  the  assignee  of  ooe 
of  the  Kellyt ,  who  was  an  insolvent. 
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fmd  Thtft  ia  sO  WQ  ask  the  Coprt  to  ilo  in  this  ^:|iS0«  Tb^  effect 
would  be^  tb»^  A  portion  of  the  present  fundi  ^>)iv«lent  to  the  f&hares 
irhicb  the  three  prior  preditprs  should  have  r^ceiyad  out  of  it,  should 
Dov  be  treated  as  part  of  tha  produce  of  the  real  estate  f  and  albeatad 
to  ui^  as  next  in  prierUyp  together  with  our  share  of  the  personal  assets. 
Oar  d^mvad  should  thus  be  entireljr  paidf  But)  aecMrding  to  the  Master's 
sUocatioUi  instead  of  b^isg  paid  in  full  the  ^uoi  due  to  us^  W9  should  get 
pot  more  that  eight  or  nine  shillings  in  th?  pound ;  and  the  subsequent 
judgment  ^peditor^i  whose  only  fund  is  thQ  personal  assets^  are  in  effeot 
gires  a  portion  of  the  real  estate  to  which  th^y  bavo  no  chum  $  and  we 
ve  deprif  ed  of  our  l^gal  right  of  priority  upon  the  legal  assets.  W^ 
therefore  submit  that  tho  report  is  plwrly  wrong  j  Aldri^^,  Copper  (a)  i 
Gwynne  y.  JEdwards  (». 

Mr.  Charles  ff,  WalfceVt  for  SOPDO  of  th9  subsequent  jt^clgwent  eroditor% 
replied  in  support  of  the  original  moUon* 

MA8T9K  Of  Tm:  IiOI4<8« 

The  bill  in  this  cause  was  filed  by  a  judgment  creditor  of  Samuel  Wade 
decessedi  and|  on  the  87 tb  of  November  1827  the  usual  decree  was 
made,  to  take  an  account  of  the  real  and  personal  estate  of  the  said 
Samuel  and  of  his  debts,  &c.     In  pursuance  of  this  decree,  the  Master 
made  his  report,  bearing  date  the  1 1th  of  January  1899,  by  which  he 
fopqd  that  the  defendant  Thomas  Wade,  as  administrator  of  Samuel, 
po^isessed  himself  of  the  personal  estate  of  Samuel,  consisting  of  a  house 
and  some  few  other  matters  of  inconsiderable  value,  and  also  a  mortgage 
9Qd  judgment  affecting  the  estates  of  a  Mr*  De  Burgh,  which  were  irre^ 
coTerable ;  be  also  found  the  particulars  of  the  real  estate  of  Samuel 
Wade*     Founded  on  thb  report,  a  decree  was  made  for  a  sale  of  certain 
portions  of  the  real  estate  |  and  for  payment  of  the  demands  proved 
under  the  decree^  which  consisted  of  debts  secured  by  judgments  against 
Samuel  Wade^     The  lands  were  sold ;  and  on  the  6tb  of  November 
1835,  the  Master  allocated  the  produce  of  the  sales  among  the  judgment 
creditors  according  to  the  priority  of  their  judgments*     The  fund  was 
sufficient  to  pay  the  plaintiff's  demand  and  his  costs,  also  the  demands 
of  the  two  judgment  creditors  next  in  priority,  and  a  portion  of  the 
demand  of  the  fourth  judgment  creditor*      There  were  twelve  other 
judgment  creditors  who  did  not  get  any  payment :  their  demands  and  the 
unpaid  portion  of  the  demand  of  the  fourth  creditor,  amount  at  present 
to  £779  K  6s.  3d. 

In  aoiv^e  fioi^  After  the  allocation  and  payment  out  of  Court  of  the 


May  18. 


(4)  a.  Vaa,  W. 


(I)  2  Buss.  299. 


^* 


450 


CASES  IN  EQUITY. 


1841. 
RoOs. 


produce  of  the  real  estate,  the  sum  secured  by  the  mortgage  on  Mr.  De 
Burgh's  property  was  unexpectedly  realised,  and,  under  an  order  of  this 
Court,  transferred  to  the  credit  of  this  cause.  The  Master  was  directed 
to  allocate  it  amongst  the  unpaid  creditors ;  and,  he  having  allocated  it  to 
them  according  to  the  priority  of  their  respective  judgments,  the  Court, 
on  the  6th  of  July  1840,  sent  back  the  report  to  be  reviewed;  and  the 
Master  was  directed  to  have  regard  to  the  fact  that  the  fund  to  be 
allocated,  consisted  of  personal  estate  only.  Under  that  order  be  has 
made  a  report,  distributing  the  fund  rateably  among  the  unpaid  creditors: 
and  the  present  application  is  made  by  the  owner  of  the  fourth  judg- 
ment in  point  of  priority  proved  under  the  decree,  to  have  this  last  report 
reviewed :  he  contending  that  the  fund  should  be  distributed,  as  he  says 
it  would  have  been,  if  the  whole  of  it  had  been  in  Court  when  the  first 
distribution  was  made,  viz.,  by  giving  to  each  of  the  judgment  creditors 
a  rateable  proportion  of  the  personal  estate  in  the  first  instance,  and  pay- 
ing them  the  balance  of  their  demand  out  of  the  produce  of  the  real  estate 
according  to  the  priorities  of  their  respective  judgments.  By  thus  ginDg 
to  the  pluntiff  and  the  second  and  third  judgment  creditors  a  portion  of 
the  personal  estate,  there  would  remain  a  large  surplus  of  the  produce  of 
the  real  estate,  which  should  be  applicable  to  the  residue  of  the  fourth 
judgment  creditor's  demand,  after  payment  of  his  rateable  proportion  of 
the  personal  assets. 

In  support  of  the  application,  the  case  of  Aldrich  v.  Cooper y  and 
other  cases  of  that  class  have  been  cited,  which  establish  the  general 
rule,  that  when  one  creditor  has  a  demand  agunst  two  estates,  and 
another  creditor  against  one  of  them  only,  the  creditor  who  can  resort 
only  to  one  estate  for  payment  of  his  debt,  has  a  right  to  make  the 
creditor  who  can  levy  his  demand  out  of  both,  resort  in  the  first  instance 
to  the  estate  which  is  not  liable  to  both  demands ;  but  I  apprehend,  it 
will  be  found  that  the  general  rule  so  established,  instead  of  aiding  the 
present  application,  would  afford  good  ground  for  refusing  it :  for,  the 
plaintiff  and  the  second  and  third  judgment  creditors  should  have  had  tvo 
funds  for  payment  of  their  demands,  if  the  personal  estate  had  been  realised 
before  the  distribution  of  the  produce  of  the' real  estate  was  made ;  and  the 
subsequent  judgment  creditors  might  have  contended  that,  according  to  the 
rule  above  referred  to,  the  demands  of  the  plaintiff  and  the  early  judgment 
creditors  ought  to  be  thrown  on  the  real  estate,  so  as  to  leave  the  personal 
estate  available  for  the  subsequent  creditors.  I  think  they  should  have 
been  entitled  to  have  had  such  a  distribution  made  of  the  funds.  By 
making  it  in  that  manner,  the  Court  would  to  some  extent  carry  out  the 
general  principle  upon  which  Courts  of  Equity  act ;  namely,  that  of  mak- 
ing, as  nearly  as  possible,  an  equal  distribution  of  assets  to  all  the  creditors 
of  the  deceased.     In  a  note  to  The  case  of  the  Creditors  of  Sir  CharUs 
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Cox(a\  the  decree  pronounced  is  given;  by  which  it  was  directed  that 
such  of  the  creditors  as  received  any  satisfaction  out  of  the  legal  assets 
were  not  to  receive  any  thing  towards  satisfaction  of  the  remainder  of 
their  debt  out  of  the  equitable  assets,  until  all  the  other  creditors  received 
out  of  the  equitable  assets  so  much  as  would  make  them  equal,  in  pro- 
portion to  their  respective  debts,  with  the  creditors  who  had  been  paid 
io  part  out  of  the  legal  assets.  The  same  thing  was  done  in  Morrice  v. 
The  Bank  of  England  (b). 

In  the  present  case,  the  fourth  judgment  creditor  has  been  permitted 
to  retain  what  he  received  out  of  the  real  estate,  and  gets  his  share  of 
the  personal  property  rateably  with  the  other  judgment  creditors,  whose 
demands  against  that  fund  are  «qual  to  his.  He  has  not,  in  my  opinion, 
any  right  to  quarrel  with  the  distribution  that  has  been  made  by  the 
blaster.  If  there  be  any  ground  of  objection  to  the  report,  it  certainly 
is  not  that  it  gives  the  fourth  judgment  creditor  too  small  a  portion  of 
the  fund :  I  therefore  refuse  his  application. 


1841. 


OsDSB : — The  Court  doth  refuse  the  motion  to  send  back  the 
report ;  and  it  is  ordered  that  the  said  report  do  stand  confirmed, 
and  accordingly  that  the  Accountant-General,  do,  &c.* 

(a)  S  Cox's  P.  WiDB.  344 ;  Bee  aim  JBaslewood  v.  Pcpe,  3  P.  Wms.  322. 

(*)  Ca«.  temp.  Talb.  220,  and  4  Bro.  P.  C.  287 ;  and  see  SAafte  v.  PoweU^  3  Ley.  366 ; 
Bithop  T.  Chdfrey,  Prcc.  Cb.  179  ;  10  Ves.  34 ;  2  Swst.  676 ;  19  Ves.  688. 


*  This  order  was  confirmed  on  appeal  hj  Lord  Chancellor  Plunket  on  Satorday 

19th  Jane,  1841. 
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F*6. 13,  16,  ,     ^ 

M,  26.  (Tn  CJiAncer^.) 

The   asfignee    This  wss  a  rait^for  a  i^MM^aL    By  iiidaittiR^  beatifig  dal^  the  IStfa  ot 

Oi   A  lfi&fl£   ror  .^_  ^ 

lives    renewa-   ^une  1793,  WilliaiB  Thomas  Monsell  demised  to  Miehael  Kertny  part 

ble  for  ever,  ^f  ^\^^  i^njjg  ^f  Corbally,  for  three  lives,  wick  eovenant  for  pc?fpetud 
upon  the  pay- 

ment  of  a  fine  ten^mX  opon  payment  of  a  half-<yeai^i  fenf  as  a  renewal  fiitey  updit  the 

^ded"^^.^!  dfoppiag  ol  e«eh  life^  within  aiii  months  after  ii  occtffred. 
ed  judgment!,       ]£efi«y,  sli<»rtly  after  the  MeeutSofa  ef  the  leasee  asrigtied  io  t  person 

edaa  an^nmS-  ^ ^^^ B>L*>^ <'' Patfiek  Power.     One  of  the  lires  fai  thtf  fease  (fied  In 

▼ent,  ^d  died.  |g20>  add  no  iwB^wal  was  eieeuted  or  applied  for* 

One  of  the  ^ 

Uvea  in  the  I»  Trioity  Tem  1819^  ar  jodgftoent  fof  jCGOO  ins  tfbtaifted  dpon  s 

dwS  fOT^  rome  *^®°*  *"*  warrant  of  attorney  gainst  P.  Po^cr ;  wbicfa^  upon  th*  9ih 

Years,  the  of  July  in  that  year,  was  doty  tfssigplfed  to^  ft  ^^tsoo  df  tde  nttire  of 

notice  upon  the  ^^^8  Staunton.     Power,  the  con  usee  of  that  judgment,  was  discharged 

heirof&eori-  „  ^  lasoN^t  iif   1935,   and  fidWUrd  Kennedy  W0  cppoiiited  hb 

ginal  lessee,  a         ,  .r  i  r 

judgment  ere-    aSBigOML 

wW^ySl  On  the  7th  JaniMry  lg8l,  Kentterfy  was  remdved  frbitt  tfc«  assignee- 

session    under  ship  by  an  order  of  the  Insolvent  Court  of  that   date>  and  Michsel 

the  as«^ee  of  Arthur  was  appointed  assignee  in  his  place.     Arthur  died  some  time  in 

who  hS^Tot  *^^^^gn»«^'««o'^8^5  ^^  on  the  26tb  April  1833,  Afichael  Kenny 

been  in  posses-  was  appointed  assignee  in  his  place.     Kenny  was  removed  from  the 

oftheprei^^  assigneeship  on  the  30tb  July  1833,  and  John  Carroll,  who  was  a  defeod- 

oalling  on  ant  to  the  suit,  was  appointed  assignee.     Neither  Staunton  nor  any  other 

No  renewal  '  ^f  the  judgment  creditors  of  tho  insolvent  had  come  in  in  the  matter  of 

was  taken  out,    t^^  insolvency. 

and  no  tender 

made  of  the  Power  the  insolvent  died  on  the  11th  of  August  1832,  leaving  no 

Tears  ^liter-*"*  personal  property  ;  and  on  the  14th  of  September  in  that  year,  SUunlon 
wards,  another  filed  a  bill  in  Chancery  on  behalf  of  himself  and  all  other  judgment  creditors 
St^r'ofthe^in^   o^  Power,  for  sale  of  bis  real  estate. 

solvent,     who        Xo  that  bill  Carroll,  the  assignee  of  Power,  and  Thomas  Power  his 

had  obtained  a 

decree  for  a       eldest  son,  were  defendants;  and  on  the  6th  of  April  1837,  a  final  decree 

U  ds  f  -    ^^  pronounced,  declaring  Staunton  and  the  other  judgment  creditors 

ment  of  his       therein   named  entitled  to    the   several  sums  therein   mentioned,  sod 

thesanction  of  <leclaring  that  the  same  were  charges  upon  the  real  estates  of  Poirer 

the    Court,  in 

that  suit,  files  a  bill  for  a  renewal.  * 

Held^  that  he  was  entitled  to  institute  such  a  suit;  and  Heid^  alto,  that  service  of  the 
notice* was  not  sufficient  to  create  a  forfeiture  of  the  right  to  a  renewal.  An  assignee 
of  an  insolvent  who  is  not  in  possession  of  the  premises  is  not  an  "  assignee  "  within  the 
meaning  of  the  first  section  of  the  Tenancy  Act  from  whom  to  demand  a  renewal  fine. 

The  landlord  having,  in  the  coarse  of  anegociation  for  a  renewal,  required  production 
of  the  assignment  by  the  original  lessee  which  was  missing :  Heid,  that  that  alone  would 
have  prevented  the  forfeiture. 

In  such  a  suit,  a  judgment  creditor  of  the  party  entitled  to  the  lease  is  a  competent 
witness  for  the  plaintiff. 
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iherein  oientioiiedy  and  amoogsi  othen,  upon  the  lamb  of  Corbally,  and 
decreeing  the  knd  to  be  sold  in  default  of  payment  within  three  months. 

Upon  the  3rd  of  July  1837y  an  order  was  pronounced  in  the  cause  of 
StaunUm  v.  Power^  upon  the  application  of  the  plaintiff  Staunton^  refer- 
ring it  to  the  Master  to  inquire  and  report  whether  any  and  what  pro- 
ceedings diould  be  taken  before  proceeding  to  a  sale  under  the  decree  to 
compel  a  renewal  of  the  landa  of  Corbally. 

Belore  any  proceedings  were  had  under  that  order,  Staunton  died  in- 
tsstste ;  and  John  Smithi  the  plaialiff  in  the  present  cause,  in  the  month  of 
November  1837»  obtained  letters  of  administration  to  him,  and  upon  the 
80th  of  November  1837)  filed  a  bill  of  reviror,  and  after  a  correspondence 
with  the  defendant  Pierce  Shannon,  who  in  1831  had  purchased  from 
Monsell  the  reversion  of  the  lands  of  Corballyf  and  his  solicitor,  in  which  a 
renewal  was  refused,  he  proceeded  upon  the  reference  of  the  3rd  of  July 
1837.  Upon  the  12th  of  June  1838  the  Master  made  his  report,  find- 
ing that  before  proceeding  to  a  sale  in  the  cause  of  Skmnton  v.  PowbTj 
a  bill  should  be  filed  to  compel  a  renewal  of  the  lease  of  Corbally,  and 
that  such  bill  should  be  filed  in  the  name  of  the  present  plaintiff  (Smith), 
as  a  trustee  for  the  parties  interested  therein ;  and  by  an  order  of  the 
Master  of  the  Rolls,  bearing  date  the  21st  of  June  1838,  that  report 
was  confirmed,  and  it  was  declared  that  plaintiff  should  be  at  liberty  to 
file  a  bill  for  a  renewal,  pursuant  to  said  reports 

Accordingly,  on  the  30th  of  August  1838,  Smith  filed  his  original  bill 
in  the  present  cause,  stating  the  fiicts  hereinbefore  detailed,  and  stating 
that  the  only  persons  interested  in  obtaining  a  renewal  were  the  judgment 
creditors  of  Power  and  the  ass^nee  Carroll ;  and  that  the  latter,  in  order 
to  embarrass  plaintiff  and  the  other  creditors  of  Power,  had  declined  to 
apply  for  or  accept  a  renewal ;  the  consequence  of  which  would  be,  that 
snlesB  Carroll  were  directed  by  the  Court  to  accept  the  same  as  a  trustee 
for  plaintiff  and  the  other  creditors  of  Power,  or  unless  same  were  granted 
to  pfadntiff  as  such  trustee,  the  benefit  of  said  renewal  would  be  alto- 
gether lost  to  the  creditors  of  Power. 

The  btU  prayed  that  the  defendant  Shannon  might  be  decreed,  upon 
payment  of  all  rent,  arrears  of  rent,  renewal  and  septennial  fines»  to 
eiecete  a  renewal  to  the  defendant  Carroll  as  assignee  of  the  insolvent 
Power;  or  that  in  ease  Carroll  should  refuse  to  enter  into  the  necessary 
covenants,  that  such  renewal  should  be  executed  to  plaintiff,  who  thereby 
oiered  to  accept  the  same. 

The  defendant  Shannon  answered  the  bill  upon  the  11th  January  18399 
admitting  the  lease,  and  that  it  contained  a  covenant  for  perpetual 
renewsl ;  but  stating  that  he  was  ignorant  whether  any  assignment  by 
Kenny  to  Power  was  ever  executed,  and  referring  to  the  same  when  pro- 
duced. The  answer  stated,  that  on  the  19th  October  1632,  defendant, 
not  knowing  in  whom  the  legal  estate  in  the  demised  premises  then  was, 
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served  upon  the  heir-at-law  of  Kenny,  the  original  lessee^  upon  Artbor, 
who  claimed  the  beneficial  interest  in  the  lease  as  assignee  of  Power, 
upon  a  person  of  the  name  of  Colpoys,  an  agent  of  Arthur,  and  upon 
Robert  D*£sterre,  who  was  then  and  continued  to  be  in  receiptof  the  rents 
of  the  demised  premises,  as  an  elegit  creditor  of  Power,  a  notice  stating  the 
death  of  Kenny,  one  of  the  lives  in  the  lease  in  1 820,  and  requiriog  the 
parties  interested  in  the  lease  to  pay  the  amount  of  the  renewal  and  septen- 
nial fines,  with  interest,  and  to  nominate  a  life  and  take  out  a  renewal ;  and 
apprising  them  that  if  the  same  were  not  done  in  a  reasonable  tinae,  he 
would  consider  the  right  of  renewal  forfeited.  The  answer  further  stated, 
that  in  December  1833,  Carroll  put  up  the  premises  for  sale  in  Limerick, 
without  describing  the  term  for  which  they  were  held ;  and  that  defend- 
ant attended  the  sale,  and  stated  publicly  that  the  right  to  a  renewal  was 
forfeited. 

The  defendant  denied  that  he  had  notice  of  the  suit  of  StaunUm  t. 
Power  at  the  time  of  the  service  of  the  notice,  and  relied  on  the  same 
and  the  subsequent  neglect  to  pay  the  fines  and  take  out  the  renewal,  as 
disentitling  the  plaintiff  to  the  relief  sought. 

On  the  13th  of  July  1839*  plaintiff  filed  an  amended  bill,  making 
Thomas  Power  the  heir  of  Power  the  insolvent,  a  party,  and  charging 
that  Carroll  the  assignee,  and  Thomas  Power  the  heir  of  the  insolvent, 
claimed  an  interest  in  the  demised  premises,  but  that  they  refused  to 
join  the  plaintiff  in  the  suit.  It  further  charged,  that  neither  Arthur,  nor 
Kenny,  nor  Kennedy,  the  successive  assignees  of  Power,  had  ever  been 
in  receipt  of  the  rents  of  the  demised  premises,  and  had  no  funds  for  paj- 
ment  of  the  fines,  and  that  defendant  Shannon  was  aware  of  the  fact  at 
the  time  of  the  service  of  the  notice. 

The  defendant  Shannon  by  his  answer  to  the  amended  bill  admitted 
that  he  did  not  serve  the  heir  of  Power  the  insolvent,  nor  any  of  his 
family,  though  he  was  aware  of  his  death,  and  that  none  of  the  succes- 
sive assignees  of  Power  had  ever  been  in  possession  or  receipt  of  the 
rents  of  the  demised  premises. 

The  assignee  Carroll  by  his  answer  alleged,  that  he  was  anxious  to 
obtain  a  renewal,  and  he  denied  that  he  ever  declined  to  apply  for  it. 

Issue  was  joined  in  the  cause  on  the  4th  of  April  1840,  but  before 
any  witnesses  were  examined,  the  defendant  Thomas  Power  died  intestate; 
and  on  the  7th  of  April  1840,  the  cause  was  revived  against  his  heir. 

After  issue  had  been  joined  and  some  witnesses  had  been  examined, 
the  plaintiff  applied  at  the  Rolls  for  liberty  to  amend  the  bill,  by  stating 
that  the  assignment  from  Kenny  to  Power  the  insolvent  could  not  be 
found,  and  on  the  8th  of  May  1840,  leave  was  g^ven  to  the  plaintiff  to 
amend  the  bill  as  stated,  which  was  done  accordingly. 

On  the  27th  May  1840,  plaintiff  filed  a  supplemental  bill,  stating  that  since 
the  pronouncing  of  the  order  of  the  8th  May,  he  had  for  the  first  time  dis- 
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covered,  thai  shortly  after  the  19th  of  October  1832,  Arthur  the  assignee 
of  Power  had  made  several  applications  for  a  renewal  to  the  defendant 
aod  his  solicitor  George  Taylor  Dartnell ;  and  had  offered  to  pay  tlie 
renewal  fines,  but  that  the  defendant  and  his  solicitor  refused  to  execute 
such  renewal  until  the  assignment  to  Power  was  produced.  That  Arthur 
aod  his  attorney  had  in  consequence  made  frequent  searches  for  the 
assignment,  but  had  been  unable  to  discover  it  or  any  copy  of  it,  and 
that  the  defendant  on  several  subsequent  occasions  refused  to  execute  the 
renewal,  or  accept  the  fines,  ^ntil  the  assignment  was  produced,  and  did 
not  assign  any  other  reason  for  such  refusal. 

The  supplemental  bill  also  charged  that  defendant,  at  the  time  of  the 
service  of  the  notice  to  renew,  was  aware  that  the  assignment  was  not 
forthcoming,  and  intended  to  make  the  production  of  it  a  condition 
precedent  to  granting  a  renewal.  That  plaintiff  had  also  discovered 
since  issue  joined,  that  Arthur  had  on  several  occasions  previously  to 
October  1832  applied  for  a  renewal,  but  that  defendant  and  his  said 
solicitor  refused  to  execute  a  renewal,  and  stated  that  he  never  would 
do  so  until  the  assignment  to  Power  was  produced ;  <<  and  plaintiff  refers 
'Uo  a  letter  dated  the  5th  of  April  1832,  and  written  by  George  Dart- 
"neil,  as  solicitor  for  said  defendant,  to  said  Michael  Arthur."  That 
lyEsterre,  after  the  19th  October  1832,  applied  for  a  renewal,  but 
that  such  application  was  also  refused  for  the  same  reason. 

That  defendant  Shannon  had  bid  for  the  demised  premises  when  put 
up  for  sale  by  the  assignee. 

The  defendant,  by  hb  answer  to  the  supplemental  bill,  denied  that 
Arthur  made  any  application  to  him  or  his  solicitor  for  a  renewal,  but 
admitted  that  Arthur  was  willing  to  have  paid  the  fines  and  taken  a  re- 
newal if  he  had  funds  suffident  for  the  purpose.  He  also  denied  that  he 
or  his  solicitor  ever  stated  that  he  would  not  execute  a  renewal  until  the 
assignment  was  produced,  and  stated  that  if  Arthur  had  tendered  the 
fines  to  him,  he  would  have  executed  a  renewal.  He  also  denied  that  he 
or  his  solicitor  had  ever  heard  of  the  loss  of  the  assignment,  or  that  he 
had  ever  required  the  production  of  it  as  a  condition  precedent  to  grant- 
ing a  renewal.  The  defendant  also  denied  all  knowledge  or  recollection 
of  the  letter  of  Dartnell  referred  to  in  the  bill.  He  stated,  however,  that 
upon  one  occasion  subsequent  to  the  19th  of  October  1832,  the  solicitor 
of  Arthur  furnished  to  his  solicitor  Dartnell  a  statement  of  title  (a  copy 
of  which  he  set  out  in  his  answer),  in  which  it  was  stated,  that  the  assign«> 
ment  to  Power  was  not  forthcoming,  and  that  that  was  the  first  occasion 
on  which  he  or  his  solicitor  knew  or  suspected  that  the  assignment  was 
iH)t  forthcoming,  but  that  notwithstanding,  he  was  willing  to  have  execu- 
ted a  renewal  to  Arthur,  on  being  paid  the  fines. 

It  was  proved  in  the  cause,  that  an  assignment  from  Kenny  to  Power 
had  existed,  and  that  search  had  been  made  for  it  ineffectually,  but  no 
evidence  of  its  date  or  contents  was  given.    It  appeared,  however,  that 
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rent  had  been  pttid  by  Power  and  those  repreBentiog  binHf  to  the 
Monsell  m  well  as  to  the  defendant  Shannon. 

lyEsteire,  the  eUgit  creditor,  was  examined  in  the  auppleiiMiital  caoK^ 
and  deposed,  that  shortly  after  the  notice  of  October  1 83%  he  eifid 
on  the  defendant  Shannon  by  desire  of  Arthur,  respectiog  the  lenevii 
of  the  lease,  and  was  referred  by  him  to  his  solicitor  DartBefl,  wlw 
objected  to  grant  the  renewal  nntii  the  assignment  waa  produced.  Tks 
witness,  however,  declined  to  swear  poaitiyely  that  it  waa  for  Lbat  rcasm 
the  renewal  was  not  executed. 

Another  witness  (William  Green) who  was  attorney  at  the  timefor  Arths 
the  assignee,  deposed,  that  **  on  the  oeeorion  of  •  treaty  for  a  renewal  of  tbe 
lease  of  no^,**  the  defendant  Shannon  reteed  to  eseente  a  renewal  ts 
Arthur  without  production  of  the  original  assignment,  and  that  the 
meat  was  not  produced  because  it  was  loet  or  mislaid,  aithoi^  he 
search  for  it.  Tbe  witness  deposed,  that  he  first  commonieated  the 
subject  of  his  deposition  to  the  plaintiff  in  the  May  preoedhig  bir 
examination  (1841),  and  that  he  made  such  eommueieation  to  the  plaintif 
in  consequence  of  his  huTing  asked  him  questions  upon  the  aubject. 

D'Esterre  deposed,  that  <<in  or  lAout  the  month  of  May  last  be  was  caBf^ 
<*  on  by  the  plaintiff,  and  asked  what  he  knew  of  the  lands  and  the  reneet) 
^  of  the  least,  and  that  he  then  informed  him  of  what  he  atated  ia  ha 
«  deposition." 

Dartnell,  the  solicitor  of  the  defendant  Shannon,  deposed,  that  after  service 
of  the  notice,  Arthur,  the  assignee,  had  promised  to  pay  the  renewal  fines* 
and  had  directed  him  to  prepare  a  draft  renewal,  which  he  accordii^T 
prepared,  and  which  was  preyed  in  the  cavse.  No  tender  or  offer  of  the 
amount  of  the  renewal  fines,  however,  was  ever  made  by  Arthur.  The 
same  witness  denied  ^*  according  to  the  best  d  his  recoUecton  and  belief 
that  he  ever  mode  or  alleged  the  non-production  of  the  assigmnsent  ss  s 
reason  for  not  executing  the  renewal ;  and  deposed,  that  he  never  did  Is 
his  recollection  or  belief,  nor  did  the  defendant  Shannon,  as  he  knew  or 
believed,  at  any  time  intend  to  reifoire  the  production  of  the  ass^nmesl 
as  a  condition  for  granting  a  renewal,  or  make  the  objection  of  its  noo- 
production  a  ground  for  not  granting  the  renewal;  and  that  he  was 
perfectly  convinced  that  if  Arthur  had  paid  the  fines,  the  renewal  woold 
have  been  executed. 

It  was  proved  that  the  defendant  Shannon  attended  when  die  premises 
were  put  up  for  sale^  and  that  he  stated  publicly  that  the  right  of  renewil 
was  forfeited^  and  that  he  bid  for  them  hiasself. 

The  letter  of  the  54h  April  1832,  was  written  by  Dartnell  as  sohdtor 
of  Shannon,  to  Arthur  the  assignee,  and  stated  that  in  consequence  of 
Kenny,  the  original  lessee^  having  held  several  leases  from  Monsell^  ke 
was  under  the  necessity  of  requiring  production  of  tbe  originaA  lesie  sod 
tbe  assignment  of  it  to  Poww. 
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ID'Esterre  admitted  od  his  cro88-ei^iiDinati0ii9  that  there  was  a  coasider- 
able  sum  of  money  due  to  him  on  foot  of  his  judgment  $  but  be  stated  that 
there  was  real  property  of  the  conusor  sufficient  for  the  payment  of  it,  in- 
dependently of  the  lands  of  Corbally  i  and  that,  therefore,  he  did  not 
consider  himself  interested  in  the  suit. 

The  reading  of  D'Esterre's  depositions  was  objected  to  by  the  Counsel 
for  the  defendant,  on  the  ground  that  he  was  incompetent  from  interest ; 
and  tbey  cited  for  this  purpose  the  case  of  Hoiden  y.  ffeam  (a)  i  and 
relied  on  the  effect  of  the  recent  act(fr)  making  judgments  charges  on 
real  estates* 

The  Counsel  for  the  plaintiff  contended,  that  this  was  not  the  case  of 
a  creditor  seeking  to  increase  a  common  fund,  out  of  which  he  was  to 
receire  a  proportionate  part,  for  that  the  judgment  creditor  in  the  present 
ease  had  not  gone  in  under  the  insolvencyi  but  rested  on  his  judgment ; 
and  that  there  was  an  ample  fund  for  payment  of  his  debt,  whatever  were 
the  result  of  the  present  suit. 
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The  LoED  CKA]rGBU<oB^-^I  am  not  able  to  come  at  the  grounds 

upon  which  it  is  contended  that  this  witness  is  incompetent«-^The  plaintiff 

does  not  claim  under  the  insolvency,  he  has  never  taken  the  benefit  of 

tbose  proceedings.     The  plaintiff's  claim  is  paramount  to  the  insolvency, 

he  is  coming  here  to  enforce  a  right  to  an  estate,  which  when  recovered, 

be  Will  be  able  to  make  available  for  the  payment  of  his  debt,  against  a 

party  who  is  bound  to  grant  a  renewal ;  and  when  the  estate  is  recovered, 

the  witness  (D'Esterre),  it  is  true,  will  be  better  off,  as  he  will  have  a 

better  security  for  his  judgment,  but  no  case  has  gone  the  length  of 

deciding  that  a  witness  under  such  circumstances  is  disqualified ;  and  I 

must,  therefore,  overrule  the  objection. 

Mr.  Blaekhum&,  O.  C,  Mr.  Blmkct  a  C,  and  Mr.  (TBriefh  for  the 
pkuntiff. 

The  defendant  in  his  answer  relies  on  two  grounds  of  defence  to  the 
renewal ;  vis.,  that  Power  was  not  assignee  of  the  lease,  and  that  the 
right  of  renewal  was  forfeited  by  non-compliance  with  the  requisition 
contained  in  the  notice  of  the  19th  October  1632.  The  former  ground 
of  defenee,  however,  is  abandoned  by  his  Counsel,  and  the  title  of  Power 
as  assignee  is  admitted.  Two  other  grounds  of  defence,  however,  are 
set  up  at  the  Bar;  first,  that  our  suit  is  improperly  constituted  for  want 
of  a  title  to  sue  in  the  plaintiff:  and,  secondly,  that  our  suit  has  been 
improperly  conducted,  because  matter  was  put  in  issue  by  the  supple- 
mental bill  which  we  had  no  right  to  bring  forward  in  that  manner.  It 
b  tfue,  generally  speaking,  that  a  creditor  upon  an  estate  cannot  bring  a 


(a)  1  BMTao,  445. 
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debtor  to  that  estate  before  the  Court  $  but  that  rule  is  subject  to  sereraf 
exceptions-^as  where  an  executor  is  insolvent,  or  is  in  collusion  with  the- 
debtor  ;  wherever,  in  fact,  a  special  case  is  made  for  the  purpose,  and  such 
a  special  case  is  the  present.  The  orders  in  Staunton  v.  Power  bring 
this  case  within  the  principle  of  Burroughs  v.  EUon  (a),  where  a  bill 
by  a  judgment  creditor  against  parties  accountable  to  the  estate  of  the 
debtor  was  sustained,  upon  an  allegation  that  the  executor  refused  to  act 
and  was  insolvent.  In  Troughton  v.  Sinkes  (6),  relied  on  on  the  other  side, 
although  the  Master  of  the  Rolls  (Sir  R.  P.  Arden)  dismissed  the  bill  on 
the  ground  of  want  of  privity  between  the  plaintiff  and  the  defendants,  yet, 
he  states  in  his  judgment,  that  if  a  special  case  were  made  it  would  be  dif- 
ferent. Here  the  judgment  creditors  are  the  only  persons  interested  in  pro- 
curing this  renewal ;  and  as  there  will  be  very  little,  if  any,  surplus  for  tbe 
creditors  who  have  proved  under  the  insolvency,  the  assignee  who  represents 
them  refuses  to  take  any  active  step  to  procure  it.  For  the  same  reason 
the  heir  of  Power  is  passive  in  the  matter,  and  the  right  would  be  utterlj 
lost  if  we  did  not  come  forward.  We  obtained  the  sanction  of  the  Court 
to  our  proceedings,  and  this  suit  has  in  fact  been  instituted  under  its 
direction.  As  to  the  objection  that  we  have  not  shewn  that  the  matter 
of  our  supplemental  bill  was  discovered  after  issue  joined,  both  Green 
and  D'Esterre  swear  that  it  was  in  May  last  that  they  communicated  to 
the  plaintiff  the  facts  relating  to  the  assignment ;  and  if  there  be  any 
thing  ambiguous  in  the  wording  of  their  depositions  as  to  the  time  of 
the  communication,  we  are  willing  that  they  should  be  examined  upon 
interrogatories,  as  to  the  time  when  they  first  communicated  those  facts  to 
the  plaintiff. 

With  respect  to  the  main  grounds  of  defence  set  up  by  the  defendant 
Shannon,  namely,  that  the  right  of  renewal  is  forfeited  in  consequence 
of  the  non-compliance  with  the  notice,  we  contend  that  it  was  not  served 
upon  the  proper  parties.  The  heir  of  Power  was  not  served,  nor  any 
member  of  his  family,  and  service  upon  the  assignee  alone  is  insufficient  to 
work  a  forfeiture  of  an  interest,  or  to  divest  a  right  vested  in  the  insol- 
vent. Although  in  a  suit  respecting  that  interest,  the  assignee  may  suffi- 
ciently represent  the  insolvent  before  the  Court ;  yet  it  is  quite  different 
as  to  a  proceeding  out  of  Court,  the  object  of  which  is  to  work  a  for- 
feiture. The  assignee  of  an  insolvent  differs  from  the  assignee  of  a  banbupt 
in  this  respect,  that  the  former  takes  the  estate  subject  to  the  rights  of  the 
judgment  creditors,  and  in  the  present  case  the  judgment  creditors  were 
in  receipt  of  the  rents  until  the  appointment  of  a  receiver  in  this  cause. 
The  assignee,  therefore,  never  received  any  portion  of  that  which  was  the 
proper  fund  for  payment  of  the  renewal  fines,  namely,  the  rents.  The 
judgment  creditor  who  was  in  possession  had  no  interest  in  renewing,  and 
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(6)  6  Ves.  673. 


CASES  IN  EQUITY. 


459 


'neither  the  heir  nor  any  of  the  other  judgment  creditors  was  served. 
The  estate  of  an  insolvent  is  vested  in  the  assignee  only  for  a  particular 
puqiose,  viz .9  the  payment  of  his  debts ;  and  subject  to  that,  it  belongs 
to  the  insolvent  himself.  If  no  assignee  were  appointed,  would  the 
service  of  such  a  notice  on  the  provisional  assignee  have  the  effect  of 
working  a  forfeiture  ?  If  not,  where  is  the  distinction  ? 

Bat  even  if  the  Court  should  think  that  the  service  was  sufficient,  yet 
we  were  not  too  late  in  seeking  a  renewal  at  the  time  our  original  bill  was 
filed.  It  appears  six  years  had  elapsed  since  the  demand  was  made,  but 
in  estimating  what  b  a  reasonable  time  within  which  to  comply  with  it,  the 
Court  has  always  taken  into  consideration  the  circumstances  of  the  tenant. 
Jackson  V.  Saunders  (a).  The  Tenantry  Act  (b)  only  fixes  the  terminus 
from  which  the  computation  of  ''  reasonable  time"  is  to  begin,  but  it 
leaves  the  jurisdiction  exercised  by  the  Court  in  computing  what  is  to 
be  "reasonable  time,"  in  each  case,  unaffected.  Here,  until  there  was  a 
final  decree  in  Staunton  v.  Powers  there  was  no  one  who  had  either  an  in- 
terest in  seeking  a  renewal  or  the  means  of  procuring  it.  The  property 
was  under  the  management  of  the  Court  since  the  institution  of  that 
suit,  which  was  prior  to  the  service  of  the  notice,  so  that  the  defendant's 
proceedings  have  been  taken  ^^ pendente  UteJ* 

Independently  of  that,  however,  the  defendant  himself  has  been  the 
cause  of  preventing  the  renewal,  by  requiring  the  production  of  the 
original  assignment ;  and  it  is  well  settled  that  when  a  landlord  throws  diffi- 
culties in  the  way  of  a  tenant  seeking  a  renewal,  he  cannot  avail  himself 
of  the  tenant's  neglect ;  Mulvihil  v.  Butler  (c).  Now,  although  it  is 
denied  by  the  defendant's  solicitor,  that  the  production  of  the  assign- 
ment was  insisted  on,  yet  he  only  speaks  according  to  the  best  of  his 
recollection,  while  we  have  two  witnesses  speaking' positively  to  the  fact, 
and  we  have  their  testimony  confirmed  not  only  by  the  letter  of  the  5th 
of  April  1832,  but  by  the  defendant's  answer,  in  which  he  questions 
our  title  as  assignee  ;  and  it  is  only  at  the  hearing,  when  we  have 
proved  it  satisfactorily  that  it  is  admitted. 
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Mr.  Pennefather^  Q.  C,  Mr.  Warreny  Q.  C,  Mr.  Keatinge,  Q.  C, 
and  Mr.  Francis  A.  Fitzgercdd^  for  the  defendant  Shannon. 

The  plaintiff  here  has  no  title  to  sue ;  there  is  no  privity  between 
him  and  the  defendant,  which  has  always  been  held  necessary  to  enable 
a  party  to  institute  a  suit  against  another.  The  assignee  of  the  insolvent 
represents  him  for  all  purposes,  and  has  vested  in  him  the  estate  which 
is  the  subject  matter  of  this  suit.  If  any  claim  to  it  were  made  by  a 
third  party,  it  would  be  sufficient  to  bring  the  assignee  alone  before  the 
Court.    In  CoUett  v.  WooUtuton  ((f),  it  was  held  that  an  insolvent  was 


(a)  1  Sc.  &  Lef.  443. 
(tf)  1  Bligh,  13r. 
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not  a  necessary  party  to  a  $uit  against  his  assignee  bj  a  porehaMr  of  hb 
life  interest  in  certain  stock.  In  Lloyd  v.  Lander  (a),  it  was  hdd  tbat 
a  bankrupt  was  not  a  necessary  party  to  a  bill  of  foreclosure  against  his 
assignees,  and  a  demurrer  by  him  was  allowed,  although  no  bargam  and 
sale  was  executed.  In  Kerrick  v.  Saffwry  (&)  it  was  h^d  thai  a  mortgagor 
who  had  become  bankrupt  was  not  a  necessary  party  to  a  suit  for  a 
foreclosure.  It  has  e?en  been  held  that  it  is  improper  to  aiake 
an  insolvent  a  party  to  such  a  bill.  Coitint  "f.  Shirley  (c).  If  there* 
fore,  an  assignee  sufficiently  represents  the  insolvent  or  bankrupt,  in 
suits  against  the  estate,  it  follows  that  he  is  the  proper  person  to  in- 
stitute suits  respecting  it.  He  alone  has  any  privity  with  the  defendant 
in  the  present  case  ;  and  that  it  is  essential  that  there  should  he  privity 
between  the  parties  to  enable  one  to  sue  the  other  is  well  established. 
In  Utterson  v.  Mair  {d),  a  bill  filed  by  a  creditor  of  a  deceased  baakrapt 
agunst  the  assignees  and  executors  was  demurred  to  by  the  assigDees,  and 
the  demurrer  was  allowed.  In  Troughion  v.  Sinke$(e}f  a  bill  filed 
by  four  persons,  claiming  as  creditors  under  a  deed  of  trust  foi  the  pay- 
ment of  debts,  against  a  mortgagee  of  thehr  debtor,  for  redemptioB  of  a 
mortgage,  was  dismissed  as  against  the  mortgagee  for  want  of  privity.  It 
is  said  that  where  a  special  case  is  made,  the  role  is  dispensed  with.  Bot, 
admitting  the  truth  of  that  proposition,  has  such  a  special  case  been  made 
in  the  present  instance  ?  No  proof  has  been  given  that  the  assignee  has 
refused  to  become  a  plaintiff;  he  even  alleges  in  his  answer,  that  he  is 
anxious  to  renew. 

Supposing,  however,  that  the  plaintiff  has  a  title  to  sue,  he  has  no 
ground  of  suit.  The  right  of  renewal  was  put  an  end  to  by  the  serrice 
of  notice  of  the  18th  of  October  1832,  and  the  subsequent  default.  It 
is  said  that  we  ought  to  have  served  the  heir  of  Power,  bot  for  what  pur- 
pose ?  He  was  not  in  possession  of  the  land,  nor  in  receipt  of  the  rents, 
nor  had  he  any  estate  in  the  premises.  All  the  estate  of  Power  vas 
vested  in  his  assignee ;  and  the  cases  which  have  been  cited  to  shev 
that  an  assignee  completely  represents  the  insolvent  in  all  proceedings  in 
Court  relative  to  the  estate,  equally  shew  that  the  assignee  represents 
him  for  all  purposes  out  of  Court.  The  elegit  creditor  was  the  person 
whose  duty  it  was  to  have  paid  the  renewal  fines,  as  he  was  in  the  receipt 
of  the  funds  from  which  they  should  come.  We  served  him  and  the 
party  having  the  legal  estate  in  the  lands,  and  the  heir  of  the  original 
lessee ;  and  at  that  time  there  was  no  evidence  of  the  assignment  to 
Power.  The  Tenantry  Act  requires  the  demand  to  be  made  from  <'  the 
tenants  or  their  assigns.**  That  means  an  assignee  of  the  l^;al  estate, 
and  so  it  has  been  held  by  Lord  Redesdale  in  Barrett  v.  Bmrke  (fj 


(a)  6  Mad.  282. 

(c)  1  Rubs.  &  My.  638. 

{e)  6  Ves.  673. 


(^)r  Sim.  318. 
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(P  5  Dow.  P.  C.  SO. 


CASES  IN  EQUITY. 


461 


The  InsdWebt  Act  which  was  in  force  when  Power  was  discharged  was 
the  I  &  2  G.  4y  c.  69»  the  8th  section  of  which  enacts,  that  the  assign- 
ment to  the  provisional  assignee  shall  vest  in  him  all  the  estate  of  the 
insolvent;  and  the  11th  section  enacts^  that   the   provisional  assignee 
shall  convey  such  estate  to  the  creditor's  assignee.     Before  the  service  of 
the  notice,  the  3  G*  4,  c.  124,  was  passed,  amending  the  former  act,  by 
preserving  the  rights  of  judgment  creditors  against  the  insolvent's  estate,  but 
notaffectbg  the  quantity  of  estate  vested  in  the  assignee.     In  Baidwin  v. 
Bridges  (a)y  when  a  conveyance  had  been  made  to  trustees  for  creditors, 
a  notice  served  upon  these  trustees  was  held  sufficient.     As  to  the  suit  of 
1832,  that  was  by  a  creditor  of  the  tenant  to  make  hb  rights  available 
against  the  tenant's  property,  and  cannot  affect  the  right  of  a  landlord  $ 
and  even  if  the  defendant  knew  of  that  suit,  he  was  not  bound  to  take 
any  notice  of  it.     At  the  time  the  lands  were  put  up  to  auction  in  1833, 
the  defendant's  objection  to  granting  a  renewal  was  distinctly  stated  by 
him ;  and  from  that  time  until  the  present  bill  was  filed,  nothing  has 
heen  done. 

As  to  the  defendants  having  insisted  on  the  production  of  the  assign* 
ment,  as  stated  in  the  supplemental  bill,  in  the  first  place,  the  plaintiff 
has  not  diewn  that  he  discovered  it  after  issue  joined.     The  language  of 
the  witnesses  I^Esterre  and  Green  is  equally  applicable  to  a  communica*' 
tion  before  issue  joined  as  after,  although  the  interrogatories  were 
pointed  distinctly  to  the  fact  of  a  subsequent  communication.     Both  those 
witnesses  were  examined  in  the  original  cause,  and  said  nothing  of  this  fact. 
Bat  even  supposing  this  evidence  to  be  admissible,  still  the  Court  should 
attach  very  little  weight  to  it.  D'Esterre,  although  the  Court  has  held  him 
to  be  a  competent  witness,  still  speaks  under  a  very  great  bias ;  not  only 
hecatue  of  his  being  a  judgment  creditor,  but  also  because  the  plaintiff's 
sQccess  in  thb  suit  will  release  him  from  all  the  consequences  of  not  hav- 
ing complied  with  the  notice,  as  it  was  his  duty  to  do,  being  in  receipt  of 
the  rents  at  the  time.     Putting  him  out  of  the  case,  there  remains  only 
Green,  whose  testimony  is  contradicted  not  only  by  the  positive  swear- 
ing of  the  defendant  in  his  answer,  but  by  the  positive  testimony  of 
DartnelL    As  to  the  letter  of  the  5th   April  1832,  we  have    been 
prevented  from    giving  any   explanation   of  it,    because  the    plaintiff 
refused  to  give  us  a  copy  of  it,  and  we  see  it  now  for  the  first  time. 
Supposing,  however,  that  the  defendant  did  require  production  of  the 
usignment,  it  was  the  duty  of  those  seeking  the  renewal  to  have  ten- 
dered the  renewal  fines,  which  it  is  not  pretended  that  they  did. 
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Mr.  (ySrieny  in  reply. — The  object  of  the  service  of  a  notice  is  to 
apprise  the  party  interested  that  the  landlord  intends  to  insist  on  a  for- 

(a)   LI.  &  a.  CEB.  temp.  Plunket,  406. 
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feiture  ;  and  for  that  purpose  the  heir  of  the  insolvent  should  have  beea 
served.  It  is  that  which  makes  the  distinction  between  the  present  case 
and  those  in  which  it  has  been  held  that  the  insolvent  is  not  a  necessaiy 
party  to  a  suit  for  divesting  his  estate,  through  the  intervention  of  the 
Court.  According  to  the  doctrine  on  the  other  nde,  it  would  hare 
been  sufficient  to  have  served  the  provisional  assignee.  As  to  the  case 
of  Barrett  v.  Burke  (a),  relied  on  on  the  other  side,  the  bill  there  was 
dismissed  on  a  different  ground,  namely,  fraud  on  the  the  tenant's  part, 
and  the  publication  of  the  notice  in  the  Gazette ;  also  upon  the  groand 
that  an  issue  had  been  directed  which  was  not  warranted  by  the  evidence. 
As  to  the  want  of  a  tender  on  our  part,  wherever  it  is  clear  that  a 
tender,  if  made,  would  be  rejected,  the  tenant  is  not  bound  to  prove  it, 
Trant  v.  Dwyer  (6). 


Feb,  26.  xije  Lord  Chancellor  this  day  delivered  the  following  judgment 

[After  stating  the  facts  of  the  case] — 

Some  preliminary  objections  have  been  made  to  the  frame  of  the  suit, 
which  I  think  it  right  to  dispose  of  before  going  into  the  main  question 
between  the  parties.  It  is  said  that  a  creditor  b  not  entitled  to  institate  a 
suit  of  this  nature,  except  through  the  medium  of  the  assignee ;  and  the 
cases  relied  on  for  that  position  are  those  which  have  arben  respecting 
the  right  of  a  creditor  of  a  deceased  party  to  join  a  debtor  of  that  party 
with  the  executor  in  a  suit  for  the  recovery  of  his  debt.  The  doctrine 
of  the  Court  in  such  a  case  has  been  too  broadly  laid  down ;  and  even  if 
it  held  good  to  the  fullest  extent  in  which  the  rule  has  ever  been  ex- 
pressed, it  is  not  applicable  to  the  present  case.  The  true  rule  upon  the 
subject  is  laid  down  by  Lord  Hardwicke  in  Newland  v.  Champion  (r) : 
*'  The  general  rules  are  plain,  that  a  creditor  of  the  testator  or  intestate 
"  need  not  make  any  body  but  the  personal  representative  a  party.  At 
'*  the  same  time,  in  this  Court,  if  there  are  any  persons  who  have  pos- 
**  sessed  the  estate,  or  any  debtors  of  the  deceased,  and  any  collosion 
'<  between  them  and  the  representatives,  they  may  here,  though  not  at 
<<  Law,  follow  the  assets  and  make  them  parties."  He  does  not  say  that  a 
creditor  cannot  or  must  not  join  the  debtor  with  the  executor,  but  only  that 
he  need  not  do  so ;  and  he  acted  on  that  rule  in  that  case  by  sustaining  & 
creditor's  bill  against  a  debtor  joined  with  the  executor,  because  he 
had  specific  assets  of  the  testator  in  his  hands.  Thb  is  ooly  one 
instance  of  the  application  of  the  rule,  which  may  be  collected  from  all  the 
cases,  that  where  there  are  special  circumstances  to  justify  such  a  coarse, 
a  creditor  may  unite  a  debtor  of  his  debtor  in  a  suit  against  the  executor. 


(a)  Ante. 


{b)  1  Bow.  &  Clarke,  \U 
(r)  1  Ve8.  «en.  106. 
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In  AUager  t.  Rowley  (a),  Lord  Eldon  held,  that  the  circumstance  that 
the  creditor  of  a  testatrix  was  her  confidential  agent,  was  a  special  cir- 
cumstance sufficient  to  form  an  exception  to  the  general  rule  of  not  joining 
the  debtor  with  the  executor;  and  in  like  manner,  in  Doran  v.  Simpson  (b), 
the  debtor's  filling  the  character  of  trustee  and  agent,  was  held  to  justify  his 
being  joined  in  the  suit.  Wherever  relief  has  been  refused  in  suits  of  that 
description  it  is  where  it  has  been  sought  against  a  general  fund,  but 
in  no  case  has  it  been  refused  where  sought  merely  against  a  person  who 
is  a  debtor  to  the  estate  of4he  testator,  by  reason  of  his  having  specific 
assets  in  his  hands.  The  present,  however,  is  a  much  stronger  case  than 
any  of  those  ;  the  creditor  here  does  not  claim  under  the  insolvency,  but 
paramount  to  the  insolvency ;  and  by  the  Insolvent  Act  the  rights  of 
judgment  creditors  are  preserved,  and  they  are  entitled  to  abide  by  their 
rights  as  such,  if  they  choose  not  to  come  in  under  the  insolvency. 
The  plaintiff  and  the  other  judgment  creditors  have  done  so  in  the  present 
case,  so  that  their  rights  are  unaffected  by  the  insolvency. 

I  have  said  so  much  with  respect  to  the  objection  taken  to  the  con- 
stitution of  the  suit,  because  the  rule  in  such  cases  appears  to  me  to  have 
been  misunderstood,  but  in  the  present  case  the  objection  appears  to  me 
to  be  precluded  by  the  proceedings  in  Staunton's  suit ;  the  effect  of  them 
is  to  put  an  end  to  all  question  as  to  plaintiff's  right  to  file  the  present 
bill,  a  right  which  grows  out  of  the  notice  served  by  the  defendant ;  and 
which,  after  the  decree  establishing  the  rights  of  the  judgment  creditor, 
it  is  not,  in  my  opinion,  open  to  the  defendant  to  question. 

Another  objection  has  been  made  to  the  form  of  plaintiff's  proceedings : 
that  it  has  not  been  proved  that  the  supplemental  matter  was  known  to 
him  for  the  first  time  after  issue  joined.  The  answer  to  that  is,  that 
he  has  given  proof,  and,  in  my  opinion,  satisfactory  proof  of  it :  and 
in  the  course  of  the  discussion  it  was  proposed  by  his  Counsel,  that 
further  interrogatories  should  be  administered  to  the  witnesses,  and  that 
proposition  has  been  declined  on  the  part  of  the  defendant.  I  do  not 
think*  therefore,  that  there  is  any  weight  in  that  objection  either. 

So  much  for  the  preliminary  objections  taken  to  the  form  of  the  plain- 
tiff's proceedings.  As  to  the  general  question  between  the  parties — Is 
the  defendant  discharged  from  the  covenant  for  renewal  contained  in  the 
original  lease  ?  The  plaintiff  says  no,  because  the  defendant  annexed  a 
condition  to  granting  the  renewal  which  it  was  impossible  then  to  have 
complied  with ;  and  expressly  declared  that  he  would  rest  his  refusal  to 
renew  on  the  non-production  of  the  assignment  to  Power.  If  this  be 
made  out,  it  is,  according  to  Trant  v.  Dwyer,  a  full  answer  to  the  defend- 
ant's case  ;  for  according  to  that  decision,  wherever  a  landlord  annexea 
a  condition  to  the  granting  a  renewal  with   which   the  tenant  cannot 
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comply,  it  is  unneceisary  for  the  tenant  to  tender  the  renewal  fine.  Od 
the  part  of  the  defendant  the  legal  effect  of  such  an  act  is  not  disputed, 
but  the  existence  of  the  fact  itself  is  denied.  He  contends  that  one  of 
the  witnesses  who  deposed  to  the  fact  is  incompetent,  and  that  the  Court 
cannot  act  upon  the  testimony  of  the  other  in  opposition  to  the  denial 
contained  in  the  defendant's  answer.  Now,  first,  as  to  the  incompetency  of 
D'Esterre,  it  is  said,  that  he  being  a  judgment  creditor  of  Power  the  insol- 
Tent,  cannot  be  a  witness  for  the  purpose  of  establishing  the  right  of  Power 
or  his  assignee ;  and  the  well  known  cases  in  ^bankruptcy,  in  which  it  has 
been  held,  that  a  creditor  is  an  incompetent  witness  to  increase  the  fund 
out  of  which  he  is  to  be  paid,  are  cited  in  support  of  that  proposition. 
Now  those  cases  appear  to  me  to  hare  no  application  to  the  present  case. 
The  plaintiff  here  claims,  not  under  the  insolvency,  but  paramount  to  it, 
and  in  opposition  to  the  general  creditors.  Then  it  is  said  D'Esterre  is 
a  creditor,  whose  means  of  payment  will  be  increased  by  the  plaintiff 'a 
succeeding  in  the  suit.  But  has  it  ever  been  held  that  on  a  bill  filed  by 
a  third  person  to  recover  an  estate,  a  creditor  of  that  person  is  not  a  com- 
petent witness  to  support  his  right,  merely  because  his  security  for  his  debt 
will  be  bettered  by  the  success  of  the  plaintiff?  It  is  admitted  that  a  simple 
contract  creditor  would  be  a  competent  witness,  and  I  cannot  see  on 
what  ground  a  judgment  creditor  is  less  competent— or  that  because  the 
judgment  creditor  can  go  into  possession  of  the  lands  by  suing  out  an  e%i^ 
or  into  receipt  of  the  rents  by  getting  a  receiver  appointed,  that,  therefore, 
the  judgment  creditor  is  an  incompetent  witness;  nor  do  I  think  the  late 
statute  makes  any  difference  in  this  respect :  besides,  it  is  proved  here 
that  the  conusor  had  other  property,  which  is  ample  security  for  the 
payment  of  D'Esterre's  debt.  But  then  it  is  said,  that  supposing 
D'Esterre  to  be  a  competent  witness,  that  the  Court  cannot  give  credence 
to  his  testimony  and  that  of  Green,  the  other  witness,  when  opposed  to  the 
pontive  swearing  of  the  defendant,  and  the  testimony  of  his  solicitor 
DartnelL  I  have  no  reason  to  doubt  the  respectabiUty  of  the  defendant  and 
of  Mr.  Dartnell ;  or,  on  the  other  hand,  that  of  the  witnesses  for  the 
plaintiff.  I  must  consider  them  equally  respectable — I  must  weigh  their 
testimony  by  their  acts  and  by  the  circumstances  of  the  case,  in  con- 
sidering whether  the  condition  stated  before  was  annexed  by  the  defendant 
to  the  granting  a  renewal.  The  defendant  and  his  solicitor  probably 
deceived  themselves  into  the  belief  that  they  only  required  the  production 
of  this  assignment,  but  did  not  make  it  an  indispensible  condition  to 
granting  the  renewal.  Green  in  his  deposition  states  positively  that  it 
was  insisted  on  by  the  defendant,  and  he  specifies  particularly  the  occasion 
when  it  was  required ;  Dartnell  swears  that  he  believes  the  defendant 
never  insisted  on  Hhe  production  of  the  assignment,  and  that  he  was 
always  ready  to  have  executed  a  renewal  upon  payment  of  the  renewal 
fine ;  but  this  is  only  his  belief  as  to  what  the  defendant  w<>uld  hare 
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doDe,  opposed  to  the  positive  testimony  of  Green.  But  in  addition  to 
that,  I  have  the  letter  of  Dartnell  himself  $  and  I  have  the  answer  of  the 
defendant. — [Here  his  Lordship  read  the  interrogatory  from  the  bill, 
and  the  passage  from  the  answer,  stating  that  the  defendant  was  ignorant 
of  the  nature  of  Power's  title,  and  referring  to  such  proof  as  the  plaintiff 
should  make  of  it.] — When  I  am  called  on  to  weigh  the  probabilites  of 
the  case,  I  cannot  throw  out  of  my  consideration  those  acts  of  the  party 
himself;  and  when  I  have  to  decide  on  opposite  swearing' I  cannot  put  out 
of  view  the  undoubted  fact  that  the  party  did  at  one  time  set  up  this  * 
objection,  and  that  there  is  no  distinct  evidence  of  its  ever  having  been 
abandoned.  I  do  not  think,  therefore,  that  I  would  be  justified  in  direct- 
ing an  issue  to  ascertain  a  fact  which  I  think  the  evidence  in  the  cause 
abundantly  establishes.  What  a  defendant  swears  in  such  a  case  as  this 
diottld  be  narrowly  examined.  From  the  moment  that  he  purchased 
those  lands  he  exhibited  the  greatest  desire  to  get  rid  of  this  covenant 
for  renewal,  and  manifested  from  the  commencement  a  desire  to  act 
much  more  rigorously  than  the  former  owner. 

So  much  upon  the  first  ground  of  objection  to  granting  this  renewal. 
But  the  notice  which  has  been  served  in  this  case  is  not  sufficieqt  to 
deprive  the  tenant  of  his  right  to  a  renewal,  and  that  alone  would  be  a 
decisive  answer  to  the  case  set  up  by  the  defendant.  The  defendant  relies 
on  the  provisions  of  the  Tenantry  Act  as  destroying  the  right  to  a  renewal,  \ 
and  the  question  turns  upon  the  construction  of  that  act.  In  construing 
that  act,  the  title  of  it  is  very  material ;  it  is  entitled  *<  An  act  for  the 
**  relief  of  tenants  holding  under  leases  for  lives,  with  covenants  for  per* 
"petual  renewal :"  so  that  the  professed  object  of  the  act  was  to  give  relief 
to  tenants.  The  preamble  also  b  very  material. — [Here  hb  Lordship 
read  the  preamble  of  the  act.*] 

Then  in  the  body  of  the  act  it  is  declaratory  as  well  as  enacting — "  be 
**•  it  declared  and  enacted  that  Courts  of  Equity  upon  an  adequate  com- 
*^pensation  being  made  shall  relieve  such  tenants  and  their  assigns,  if  no 
^'cireumstances  of  fraud  be  proved,  unless  it  shall  be  proved  to  the 
"satisfaction  of  such  Courts,  that  the  landlords  or  lessors  or  persons 
**  entitled  to  receive  such  fines,  had  demanded  such  fines  from  such 
'*  tenants  or  their  assigns,  and  that  the  same  had  been  refused  or  neglected 
"  to  be  paid  within  a  reasonable  time  after  such  demand."  This  latter 
clause  was  introduced  for  the  benefit  of  landlords,  and  the  defendant's 
daim  to  be  dbcharged  from  the  covenant  for  renewal  rests  on  that  and 
on  the  following  provision,  <'  Provided  always,  that  in  case  the  landlord 
*^  shall  find  any  difficulty  in  discovering  his  tenant  or  the  assignee  of  such 
"  tenant,  so  as  to  make  a  demand  on  such  tenant  or  his  assignee,  that 
*^  then  and  in  every  such  case,  a  demand  made  of  the  said  fine  on  the 


1841. 

Chancery* 


*  See  the  met  itself  in  the  Appendix  to  Mr.  Lyne'a  work  on  Benewabie  Leases,  p.  273. 


466 


CASES  IN  EQUITY. 


^  Unds  from  the  principal  occupier  of  the  samet  together  with  a  notice  of 
**  SQch  demand  to  be  inserted  for  the  space  of  two  months  in  the  LondoD 
**  and  Dublin  Gazettes,  shall  be  considered  to  all  intents  and  purposes  a 
'<  demand  within  this  act." 

Every  word  of  this  act  is  material  in  considering  the  question  which 
arises  in  this  case,  namely,  was  the  assignee  of  the  insolvent  an  assignee 
within  the  meaning  and  spirit  of  that  act,  and  is  he  to  be  held  so  io 
Courts  of  Equity  to  which  the  act  more  particularly  referred  ?  and  that 
in  construing  an  act  which  is  entitled  ''  An  act  for  the  relief  of  tensots,'' 
the  professed  object  of  which  was  to  relieve  the  tenants  holding  under 
such  leases* 

It  is  most  material  in  this  part  of  the  case  to  consider  what  was  the 
situation  of  the  assignee  at  the  time  when  this  notice  was  served  on  him. 
He  had  never  been  in  possession  of  the  lands,  either  by  receipt  of  the 
rents  or  otherwise.  The  lands  were  at  that  time  in  the  possession  of  degii 
creditors,  who  claimed  adversely  to  the  assignee.  This  fact  was  known  to 
the  defendant  Shannon,  for  he  had  himself  received  rent  from  the  e£^ 
creditor.  At  that  time,  also,  a  bill  had  been  filed  by  a  judgment  creditor, 
to  establish  his  right,  and  that  of  all  the  other  judgment  creditors  of  the 
insolvent  in  opposition  to  the  rights  of  the  assignee,  in  which  suits 
decree  was  afterwards  obtuned.  Lord  Redesdale,  who  had  carefully  cod* 
sidered  the  construction  of  this  act,  and  settled  it  in  a  way  that  has 
always  been  acquiesced  in  and  approved  of,  says,  in  the  case  of  BarreH 
V.  Burke  (a),  "  in  my  opinion  the  meaning  of  the  act  is,  that  the  mooDent 
«  a  demand  is  made,  the  neglect  when  it  goes  beyond  a  reasonable  time 
<*  for  payment  ceases  to  be  mere  neglect,  and  becomes  wilful."  Now, 
applying  that  principle  to  the  present  case,  was  it  '<  wilful  neglect"  in  the 
tenant,  who  was  not  served  with  this  notice,  not  to  have  tendered  the 
renewal  fine  ?  Was  it  '<  wilful  neglect"  in  the  assignee,  who  was  nerer 
in  possessioi\  of  those  lands,  or  in  receipt  of  the  rents,  and  who  had  no 
right  to  either,  that  he  did  not  pay  this  renewal  fine?  or  b  a  Court  of 
Equity  to  say  that  the  service  of  such  a  notice  upon  an  assignee  thus  cir- 
cumstanced is  to  have  the  effect  of  destroying  the  right  of  renewal  ?  The 
cases  which  have  been  cited  to  shew  that  an  assignee  of  a  bankrupt  or 
an  insolvent  sufficiently  represents  his  estate,  and  that  it  is  not  necessary 
to  bring  the  party  himself  before  the  Court,  have  in  my  opinion  no  bear- 
ing upon  the  present  question.  I  need  not  repeat  the  observations  I 
have  already  made  upon  another  part  of  the  case,  shewing  that  in  many 
instances  a  creditor  may  unite  a  debtor  in  a  suit  against  the  executor.  It 
is  perfectly  clear,  that  if  a  bill  had  been  filed  against  an  assignee  to 
impeach  a  contract  entered  into  by  the  insolvent,  previous  to  his  insol- 
vency, the  latter  would  be  a  necessary  party  to  the  suit.    But  all  the 


(a)  6  Dow.  16. 


CASES  IN  EQUITY- 


467 


decisions  referred  to  were  made  upon  the  subject  of  representation  in 
causes  in  Courts  and  they  were  grounded  upon  the  inconvenience  that 
would  follow,  if  it  were  not  held  that  the  assignee  sufficiently  repre- 
sented both  the  estate  and  the  creditors.  But  the  notice  here  is  not  an 
act  done  in  any  cause,  it  is  an  act  done  out  of  Court  by  a  party  who 
might  serve  any  person  he  chose,  and  who  might  have  effected  this  with- 
out expense  or  inconvenience.  Suppose  now,  all  the  lives  in  this  lease 
bad  been  dead,  could  the  landlord,  by  serving  a  notice  to  pay  the  renewal 
fine  upon  a  person  not  in  possession,  extinguish  the  equitable  interest 
and  thus  change  the  possession  ?  It  is  a  well  established  principle  of  the 
bw,  that  when  the  possession  of  land  is  sought  to  be  changed  by  any 
proceeding,  the  party  in  possession  shall  have  notice  of  that  proceeding. 
It  b  true  that  in  the  present  case  the  immediate  possession  would  not  be 
affected,  because  there  are  two  lives  in  existence  ;  but,  is  the  circumstance 
of  one  or  more  lives  being  in  existence  to  establish  a  distinction,  and  is 
that  to  be  held  a  good  notice  in  the  one  case  which  would  be  bad  in  the 
other  ? 

The  ejectment  statutes  provide  carefully  for  the  service  of  the  party 
in  possession,  and  the  Tenantry  Act  contains  a  provision  for  the  case 
where  the  landlord  shall  find  any  difficulty  in  discovering  the  "  tenant  or 
the  assignee  of  such  tenant."  Let  me  put  another  case  : — Suppose  the 
party  entitled  was  wrongfully  evicted  from  the  possession,  would  the 
service  of  notice  upon  the  person  thus  wrongfully  in  possession  have  the 
effect  of  depriving  the  rightful  owner  of  his  right  of  a  renewal  ?  In  my 
opinion,  the  word  "  tenant,"  in  the  act,  means  <'  tenant  in  possession ;" 
and  the  word  *'  assignee,"  in  the  act,  means  the  same  thing  as  if  the 
Legislature  had  said  *'  assignee  in  possession :"  and  in  construing  an  act 
passed  for  the  relief  of  tenants,  I  am  bound  to  protect  the  parties  for 
whose  relief  the  act  was  passed. 

Suppose  another  case  : — Suppose  an  actual  assignment  had  been  made 
of  those  very  lands  for  particular  purposes,  reserving  the  right  of  the 
assignor  to  the  lands,  when  those  particuUir  purposes  had  been  satisfied, 
would  the  service  of  a  notice  on  such  an  assignee  deprive  the 
assignor  of  his  right  to  insist  on  the  benefit  of  the  covenant  for 
renewal?  If  it  would  not,  then,  how  can  an  assignment  which,  although 
general  in  its  terms,  is  made  for  a  particular  purpose — namely,  the  pay- 
ment of  debts,  and  which  leaves  in  the  party  assigning  a  right  to  any 
surplus  that  may  remain  after  that  purpose  is  satisfied — ^have  a  greater 
effect  than  an  assignment  of  those  very  lands,  which  was  expressly  de- 
clared to  be  for  a  particular  purpose,  would  have  had  ?  It  appears  to  me 
that  it  might  as  well  be  said  that  the  assignee  of  an  insolvent  could  make 
a  good  tenant  to  iheprtedpe. 

Lord  Redesdale,  in  his  judgment  in  Barrett  v.  Surke(a)^  says,  <'  In 
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**  looking  at  the  act,  it  doed  not  appear  that  any  formal  demand  is  neces- 
**  sary ;  but  the  party  having  made  it,  the  time  is  to  be  computed  from  the 
"period  of  the  demand,  and  the  prior  demands  are  waived  by  the  subse- 
^  quent  formal  demand,  if  the  fines  are* paid  within  a  reasonable  time  after 
**  that  demand.  But,  then,  it  is  to  be  considered  what  former  demands 
*^  were  made  with  reference  to  the  point  of  neglect,  and  the  qaestion,  what 
'Ms  a  reasonable  time  after  the  formal  demand?^  Now,  if  this  is  to  be 
done  for  the  landlord,  how  much  more  ought  such  a  wide  and  ratiooti 
construction  of  the  act  be  adopted  in  favour  of  the  tenant,  whom  the  set 
was  intended  to  protect — and  that  in  a  Court  of  Ekjuity,  to  which  the 
act  is  particularly  pointed.  In  Barrett  t.  Burke^  the  notice  had  beeo 
served  on  the  tenant  in  possession ;  and  yet  the  landlord  considered  it 
necessary  to  insert  a  notice  in  The  Gazette. 

It  has  been  properly  asked,  if  the  property  bad  remained  vested  in  the 
provisional  assignee,  would  he  be  the  proper  person  on  whom  to  serve 
such  a  notice  ?  and  would  the  service  of  a  notice  on  him  be  sufficient  to 
create  a  forfeiture?  It  can  scarcely  be  contended  that  such  a  con- 
sequence would  result  from  it,  and  if  the  Court  be  not  bound  by  the 
technical  meaning  of  a  word,  its  power  to  give  relief  is  not  affected  bj 
the  service  of  a  notice  such  as  this.  Besides,  the  defendant  himself  has 
admitted  that  the  service  was  insufficient,  for  he  serves  both  D'Esterre, 
then  in  possession,  as  an  elegit  creditor,  and  Michael  Kelly,  the  heir  of 
the  original  lessee.  If,  then,  the  case  rested  on  that  alone,  I  would 
give  the  relief  sought,  upon  the  ground  that  an  assignee  of  an  insdveot 
who  is  not  in  possession  of  the  lands  is  not  an  assignee  within  the 
meaning  of  the  Tenantry  Act  upon  whom  to  serve  a  notice  to  work  a 
forfeiture.  I  am  equally  satisfied,  however,  upon  the  other  ground, 
namely,  the  lessor's  requiring  the  production  of  the  assignment 

With  respect  to  the  costs,  the  original  default  was  in  the  plaintiff  b  not 
paying  the  renewal  fine  when  demanded ;  but  on  the  other  hand,  the 
defendant,  by  insisting  on  the  production  of  the  assignment  after  he  was 
aware  that  rent  had  been  paid  by  Power  to  Monsell,  from  whom  he  pur- 
chased, and  after  he  himself  had  received  rent  from  the  elegit  creditor  of 
Powej,  acted  most  inequitably,  and  subjected  himself  to  the  costs  of  that 
part  of  the  suit,  so  that  I  think  there  should  be  no  costs  on  either  side. 
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CUFFE  V.  CUFFE. 

Fa.  25,  26. 

This  case  came  on  Upon  exceptions  to  the  Master's  reports  The  bill   In  a  suit  for  an 

account  of  an 
sought  an  account  of  the  personal  estate  of  Gregory  Cuffe  from  the   intestate's  per- 

defendant  as  his  administrator.  There  had  been  a  great  deal  of  litigation  v^n^^g^^  to 
between  the  parties,  none  of  which  it  is  necessary  to  refer  to  here,  charge  the  ad- 
except  that  the  plaintiffs  by  their  bill  sought  to  make  the  defendant  liable  ^^  wilful  de- 
fer wilful  default  in  not  having  renewed  a  College  lease,  to  which  the  fanlt,  and  con- 

.                    ,  tained  charges 

intestate  was  entitled, — and  introduced  charges  to  that  effect  into  the  bill,  to  that  effect 

which  were  denied  by  the  answer.  l^it^jt 

The  decree  directing  the  account  was  silent  as  to  wilful  default,  and    ordinary   ac- 

the  defendants  now  sought,  upon  the  facts  appearing  upon  the  Master's   that  neverthe^ 

report,  that  the  report  should  be  sent  back  to  the  Master  with  a  directioq   less  the  Court 

,  would  direct  an 

to  inquire  as  to  wilful  default.  inquiry   as   to 

wilful  default, 
if  on  the  Mas- 
Mr.  W.  Brooke^  Q.  C,  and  Mr.  JBlaket  Q.  C,  for  the  plaintiffs.  ter's  report 

Where  the  decree  is  silent  as  to  wilful  default,  and  a  case  warranting  ^^^^  ^to'^^- 

such  a  direction  appears  upon  the  Master's  report,  as  is  the  case  here,  ^^^  i^ 

the  course  is,  to  send  it  back  to  the  Master  with  a  direction  to  inquire  Bule  does  not 

into  wilful  default ;  Booth  v.  Purser  (a)  ;  Townsend  v.   Trovers  (b)  ;  JjjJ^^J^*^  ^® 

where  a  primd  facie  case  is  made  at  the  hearing,  the  direction  is  inserted  the  Court  as  to 

in  the  decree ;  Law  v.  Hunter  (c).  to^T^to  X, 

charged   upon 

Mr.  Warren^  Q.  C,  and  Mr.  Mofwhan,  Q.  C,  for  the  defendant.  hands  of  exe- 

The  case  of  default  here  was  made  by  the  bill,  and  after  having  fuled    ?^^^y  *^j"^- 

J  '  o  istrators,    &c. 

to  establish  it  at  the  hearing,  the  defendant  cannot  be  permitted  to 
litigate  the  question  again,  and  so  it  has  been  decided  in  Garland  y. 
Littlewood  (d). 

The  LoBB  Chancellob. 

I  have  no  recollection  of  the  case  of  Booth  v.  Purser^  which  has  been 
cited  in  the  discussion,  but  the  reasoning  of  the  Master  of  the  Rolls  in  the 
case  in  Beavan  appears  to  me  very  satisfactory.  It  appears  to  me,  that  where 
a  party  has  set  up  a  case  of  wilful  default  in  his  bill  and  failed  in  establish- 
in;;  it,  that  he  ought  not  to  be  permitted  to  litigate  it  again ;  and  I 
should,  therefore,  on  that  ground  refuse  the  special  direction  sought, 
even  if  there  were  sufficient  grounds  on  the  report  to  warrant  it. 

Upon  the  following  morning  his  Lordship  delivered  the  following 
observations. 

(a)  Ir.  £q.  Rep.  8S.  {h)  1  Mol.  496. 

(e)  1  Russ.  100.  (lO  1  BeaTao,  537. 

3  r     t 


r. 

CCFFE. 
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Chancery^  as  to  wilful  default,  I  beg  it  to  be  understood  that  I  do  so  solely  because 
CUFFE  there  are  not  sufficient  grounds  appearing  on  the  report  to  warrant  me  in 
doing  so,  and  not  at  all  upon  any  general  principle.  Since  yesterday,  I 
have  looked  into  the  authorities,  and  referred  to  the  case  of  Booth  f. 
Purser^  which  certainly  clashes  with  the  case  before  Lord  Langdale,  but 
which  nevertheless  appears  to  me  to  have  been  properly  dedded.  I 
would  not  for  a  moment  put  my  own  authority  in  competition  with  that 
of  Lord  Langdale,  but  it  does  not  rest  on  my  authority  alone.  In  the 
case  of  Townsend  v.  Travers^  the  subject  was  a  good  deal  considered  by 
Sir  A.  Hart,  and  he  held  that  it  was  a  matter  resting  in  the  discretion 
of  the  Court.  There  is  also  the  case  of  P^^anldm  t.  BeamuK^  dted 
before  Sir  A.  Hart,  to  the  same  effect ;  and  he  differs  from  the  Master  of 
the  Rolls  in  this  respect,  that  he  holds  that  where  there  is  probable  ause 
appearing  on  the  report,  not  merely  an  absolute  certainty,  that  the  Court 
would  be  warranted  in  giving  such  a  direction.  In  the  case  before  Lord 
Langdale,  I  observe  that  the  reporter  does  not  state  that  any  cases  were 
cited,  or  that  the  question  was  discussed. 

For  these  reasons,  therefore,  I  wish  it  to  be  understood,  that  I  refuse 
the  direction  as  to  wilful  default  upon  the  special  facts  of  this  case. 

A  question  also  arose  as  to  the  amount  of  interest  which  was  to  be 
charged  against  the  defendant  upon  certain  balances  which  appeared  by 
the  Master's  report  to  have  remuned  in  his  hands. 

The  Counsel  for  the  plaintiff  relied  upon  the  204th  Rule,  as  entitling 
them  to  interest  at  £6  per  cent. 

On  the  part  of  the  defendant,  it  was  not  disputed  that  he  was  liable  to 
the  payment  of  interest ;  but  it  was  contended  that  the  204th  Role  did 
not  take  away  the  discretion  of  the  Court  as  to  the  rate  to  be  charged, 
and  that  there  were  circumstances  in  the  present  case  to  induce  the  Court 
to  charge  a  lower  rate  than  £6  per  cent. 

The  Lord  Chancei^lor, 

(After  detailing  the  special  facts  of  the  case),  said  he  did  not  think  that 
the  204th  Rule  took  away  the  discretion  of  the  Court,  and  directed  tkit 
interest  should  be  charged  against  the  defendant  at  £5  per  cent.  only. 
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MEAGHER  v.  O'MARA. 

(In  the  RoUsJ  May  13,  1 4. 

Mb.  W.  Sboth,  for  the  plaintiff,  moTed  that  the  name  of  James  M^Don-    ^^"^  J^P^*^ 

iiell,  lately  appointed  in  the  place  of  Thomas  Going  deceased,  assignee  of  ant  as  assignee 

the  estate  of  John  O'Marai  an  insolvent  debtor,  be  substituted  for  the    j^^^^j.^   dies 

name  of  the  said  Goins,  who  was  made  a  defendant  in  this  cause  as   pendiog  the 

1  i»i  cause,   li  sap- 

•arignee  of  the  said  O'Mara  s  and  that  the  plaintiff  might  be  at  liberty    niemental  bill 

to  proceed  in  this  caase  against  the  said  James  McDonnell,  as  such  "^^^^^^^^ew 

isBigneey  as  if  he  had  been  originally  the  defendant.  assignee,   ap- 

The  late  defendant.  Going,  died  in  February  1841,  and  McDonnell  ^f^^^f  %^ 

vas  appointed  in  his  place  on  the   17th  of  April  following.     Going  had  deceased,    be- 

instituted  a  snit  in  the  Court  of  Exchequer  to  obtun  a  renewal  of  the  j^^  41^^  g^^. 

lease  of  the  same  lands  which  were  the  subject  of  the  present  cause,   ^^  9^  ^^  If  ^ 

.        Insolvent   Act 

aod  a  special  order  under  3  &  4  Vic*  c.  107,  s.  41,*  was  made  at  the    (3  &  4  Vic,), 
bearing  of  that  cause,  whereby  the  name  of  McDonnell  was  substituted  for   JJP  ^°°  ^^^ 
thai  of  Going  as  sole  plaintiff;  but  there  being  a  cross  bill  to  which  Going   plaintiffs   and 
vas  a  defendanti  a  supplemental  bill  was  considered  necessary  to  bring   ^^^ 
McDonnell  before  the  Court  in  the  cross-cause.     However,  the  present 
application  was  made  lest,  in  the  event  of  a  supplemental  bill  being  filed, 
it  might  in  this  case  be  objected  at  the  hearing  of  the  supplemental  cause, 
that  under  the  41st  section  of  the  late  Insolvent  Act,  the  new  assignee 
mxy  have  been  made  a  party  by  amendment. 

The  Mastbb  of  the  Rolls  said  that  the  41st  section  of  the  3  &  4  Vic.       May  14. 
c.  107,  appeared  to  him  to  apply  only  to  the  case  of  plaintiffs,  and  that  he 
thought  there  were  technical  difficulties  of  an  insuperable  kind  in  the  way 
of  construing  it  so  as  to  include  defendants*     He  therefore  made  no  rule 
upon  the  motion. 


*  The  following  U  the  41st  section  of  3  &  4  Vie.  c.  107  (the  late  Insolvent  Act)  :— 
^*  And  be  it  enacted,  that  whenever  any  such  assignee  or  assignees  shall  die  or  be  re- 
"  moved,  or  a  new  assignee  or  assignees  shall  be  appointed  in  pnrsnance  of  the  provi- 
*'eions  of  this  act,  no  action  at  Law  or  snit  in  Equity  shall  be  thereby  abated,  but 
'*  the  Cofort  in  which  any  action  or  suit  is  depending  may,  upon  the  suggestion  of  such 
'*  death  or  removal  and  new  appointmeDt,  allow  the  name  or  names  of  the  surviving 
*^  or  new  assignee  or  assignees  to  be  substituted  in  the  place  of  the  former,  and  such 
^  aetioo  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or  new 
"  assignee  or  assignees  in  the  same  manner  as  if  he  or  they  had  originally  commenced 
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HOWLETT  V.  LAMBERT  and  others. 

Ti«  I9tli  Ge-  The  pUunliff  was  a  creditor  of  James  Lambert  deceased,  and  haviiig  id 
N  jT.  1S34  M  ^^'^^  rigbt  obtuned  letters  of  administration  to  him,  as  in  case  of  intestacji 
to  plea  and  de-   he    on  the  4th  of  January  1838,  filed  a  bill  against  the  next  of  kin  for 

marrer,  does  ,  ,       ,  ,   , 

DOC  applj  to  a  discovery  of  assets,  setting  forth  his  rights  as  administrator  and  principal 
pea  of  the  pen-    ^f  editor  of  the  deceased.     After  several  witnesses  had  been  examined 

aencT    of  ano* 

thersuitforthe  and  the  cause  was  ready  for  hearing,  the  defendants  lodged  a  will,  and, 
in^ter]^  where    ^^  ^^®   ^^^^  ^^  ^"^7   18399  ^^^1  the  plaintiff's  grant  of  administr&tioo 

the  only  qnes-    revoked,  and  new  letters,  with  the  will  annexed,  granted  to  themselves. 

tioQ  Upon  the 

plea  18  as  to  its    The  plaintiff's  suit  having  thus  become  abated,  he  on  the  17th  of  De- 

^^I'^shonWnot  ^®""^®'  ^®39,  filed  a  general  creditor's  bill,  praying  payment  of  his  debt, 
be  set  down  for  and  also  of  his  costs  incurred  in  taking  out  administration  and  in  the  former 
thrpUintiff  ^^^^*  ^^  ^  much  of  this  bill  as  sought  payment  of  the  debt,  the  defendants 
should  senre  pleaded  the  Statute  of  Limitations,  and  demurred  to  the  rest.  The 
tion  for  a  refe-  pl^A  vas  allowed,  and  the  demurrer  was  overruled  (a).  The  defendants 
renee  to  the  subsequently  filed  their  answer,  and  the  plaintiff  replied ;  but,  pending 
the  question  of  those  proceedings,  the  plaintiff  filed  a  supplemental  bill  in  the  cause 
^*two8uito'^  instituted  in  January  1838,  setting  forth  the  nature,  object,  and 
are  for  the       prayer  of  the  original  bill, — ^the  several  proceedings  had  in  the  cause,— 

the  abatement,  and  the  manner  of  it,  and  praying  that  the  plaintiff, 
as  a  creditor  of  James  Lambert  deceased,  might  have  the  benefit  of 
said  suit  and  proceedings,  and  be  at  liberty  to  continue  them,  and 
that  the  accounts  might  accordingly  be  taken,  and  his  demand  paid,  &c 
To  this  bill,  the  defendanU  on  the  22nd  of  March  1841,  pleaded  the 
pendency  of  the  suit  instituted  in  December  1839>  and  the  order  allow- 
ing the  plea  of  the  Statute  of  Limitations  in  that  cause  (b) ;  and  that  the 
two  suits  were  for  the  same  matter.  The  plaintiff,  intending  to  contro- 
vert this  plea,  set  it  down  for  argument,  supposing  it  should  otherwise 
stand  admitted  under  the  19th  General  Order  of  November  1834;  and 
it  being  now  called  on  for  argument, — 

Mr.  BrewsieTf  Q.  C,  and  Mr.  Francis  Baliy  appeared  to  support  the 
plea. — They  insisted  that  as  no  objection  was  taken  to  the  form  of  the 
plea,  the  only  question  upon  it  was  whether  it  was  true  in  fact,  and  that 
the  plaintiff  by  setting  it  down  for  argument  must  be  taken  as  admitting 
its  truth.     If  he  intended  to  controvert  the  fact  that  the  two  suits  were 

(a)  See  the  ease,  antey  ^ol.  S,  pp.  S64,  et  sof. 
ib)  See  HoukUteh  v.  Dmegalj  1  Sim.  &  Sta.  494, 5. 
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Cor  the  same  subject  matter,  he  has  mistaken  his  coarse  :  he  should  have 
taken  a  reference  to  the  Master  to  inquire  and  report  as  to  the  fact,  and 
lie  must  pay  the  costs  of  improperly  setting  down  the  plea :  Jones  v. 
JVattier  (a). 

Mr.  Collins,  Q.  C,  and  Mr.  Thomas  Kennedy,  for  the  plaintiff. — The 
English  practice  does  not  apply.    The  1 9th  General  Order*  makes  no  ex- 
ception, and  requires  the  plea  or  demurrer  to  be  set  down  for  argument 
in  every  case  in  which  it  is  intended  to  resist  it ;  and  declares  that  if  not 
so  set  down,  it  shall,  after  fourteen  days  from  service  of  the  notice  of  it, 
be  deemed  allowed  with  costs.     When  this  plea  was  filed,  the  Court  was 
not  sitting,  and  we  had  no  opportunity  of  applying  on  the  subject,  nor 
had  we  any  safe  mode  of  proceeding,  but  by  an  exact  observance  of  the 
General  Order.     There  can  be  little  doubt  that  if  we  had  attempted  the 
English  practice,  the  defendants  would  have  relied  upon  the  19th  Gen- 
eral Order.     We  submit  that  we  are  clearly  within  the  rule,  and  if  the 
Court  would  be  so  good  as  to  look  into  the  two  bills,  there  would  be  no 
occasion  for  a  reference. 

Master  of  thb  Rolls. 

I  think  that  the  question  upon  this  plea  is  for  the  Master,  and  that  the 
19th  General  Order  was  not  intended  to  apply  to  such  a  plea.  I  do  not 
remember  to  have  had  any  previous  case  of  this  kind  before  me  ;  how- 
ever, I  am  of  opinion  that  the  plaintiff  should  not  have  set  down  the 
plea,  but  have  served  notice  of  moving  for  a  reference  to  the  Master  to 
inquire  whether  the  two  suits  are  for  the  same  subject  matter.  As  this 
is  the  first  case  of  the  kind  that  has  occurred,  and  as  the  plaintiff  may 
have  been  misled  by  the  language  of  the  19th  General  Order,  I  will 
not  give  costs. 


184L 
Rolls. 


HOV7LETT 
LAMBEBT. 


Obdeb  : — It  appearing  that  the  plea  to  the  bill  in  this  cause  was 
filed  on  the  22nd  March  1841,  when  the  Court  was  not  sitting, 

(a)  4  Sim.  128. 


*  I9th  General  Order,  ^cm.  1834.— <<  That  the  plaintiff  shall  be  allowed  fourteen 
"  days  from  the  daj  on  which  he  shall  be  duly  served  with  notice  of  a  demurrer,  or 
'^plea  filed,  to  allow  the  same  by  notice  on  payment  of  costs,  and  thereupon  he  shall 
"  be  at  liberty  to  amend  the  bill,  making  tracb  amendment  within  fourteen  days,  or  set 
*^  down  the  same  with  the  Registrar  for  hearing,  and  duly  serve  notice  thereof,  and  in 
<*  default  the  demurrer  shall  be  allowed  with  costs ;  and  in  case  of  a  plea,  the  same 
"  shall  be  allowed  with  costs,  and  deemed  thereafter  valid  in  substance  and  form,  and 
<<  the  parties  shall  proceed  on  such  plea  as  if  the  same  were  an  answer  deemed  sufficient 
'*  on  the  expiration  of  the  said  fourteen  dayt^ 
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and  that  the  practice  under  the  19th  General  Order  of  the 
Court,  hearing  date  the  29th  of  Noremher  1634,  as  to  the 
propriety  of  setting  down  such  plea  to  be  argued*  or  of  haTing  it 
referred  to  the  Master,  has  not  been  previously  decided — the 
Court,  on  motion  of  Mr.  Collins  as  Counsel  for  the  plaintiff, 
doth  order,  that  notwithstanding  the  plea  having  been  set  do«n 
to  be  aigued,  it  be  referred  to  the  Master  to  inquire  and  report 
whether  this  suit  and  the  other  suit  now  pending,  as  in  said  pies 
mentioned)  are  for  one  and  the  same  matter.* 


*  See  Barry  aod  Keogb  Ch.  Pr.  p.  S20. 


Jfay  1,8. 

Where   a  de- 
cree for  a  sale 
contaiDfl    the 
usual  direction 
tiiat  all  proper 
and  necessary 
parties    shall 
join  in  convey- 
ing to  the  pur- 
chaser, if  any 
of  such  parties 
bound  by  the 
decree    and 
within  the 
jurisdiction, 
afterwards  re- 
fuses to  exe- 
cute the  con- 
veyance,   he 
wiil  be  attach- 
ed in  the  first 
instance;  and 
the  Court  will 
not   make   an 
order  that  the 
Master   shall 
execute  in  his 
name  under  the 
statute,   until 
it  appears  that 
an  attachment 
cannot  induce 
him   to  exe- 
cute   proprH 
manu. 


USHER  V.  8CANLAN  and  others. 

Mb.  Db  Molstns,  on  behalf  of  the  defendants  Henry  MuUins  Mason  and 
John  Creagh,  the  parties  having  the  carriage  of  the  decree^  moved  that 
the  Master  might  be  at  liberty  to  execute  the  deed  of  conveyance  of  the 
lands  of  Dromultonmore  in  the  county  of  Kerry,  to  the  purchaser 
under  the  decree,  in  the  names  and  on  the  part  of  the  plaintiff  Thomaa 
Usher,  and  of  the  defendant  John  Scanlan  and  of  Nicholas  Schollard,  a 
reported  creditor  under  the  decree,  pursuant  to  the  4  &  5  If  .  4,  c  78| 
the  said  Usher,  Scanlan,  and  Schollard  having  refused  to  execute  the 
said  deed  of  conveyance,  and  that  the  said  Master  might  also  be  at  liberty 
to  execute  the  sud  deed  in  the  name  and  on  the  part  of  the  defendaot 
Sarah  Guion,  pursuant  to  the  28  G.  3,  c  35,  the  said  Sarah  being  resident 
in  England,  and  having  refused  to  execute  the  sud  deed. 

The  final  decree  contained  the  usual  direction,  that  in  case  of  a  sale, 
all  proper  parties  should  Join  in  a  conveyance  to  the  purchaser. 

The  plaintiff.  Usher,  was  a  mere  trustee  for  the  defendants  H*  H* 
Mason  and  J.  Creagh,  who  were  entitled  to  the  whole  beneficial  interest  in 
the  judgment  vested  in  him.  Mason  and  Creagh  had  executed  the  deed 
of  conveyance  to  the  purchaser,  but  the  plaintiff,  their  trustee,  refused  to 
do  so  unless  they  would  give  him  a  farm.  Nicholas  Schollard  was  oot  a 
party  in  the  cause,  but  came  in  under  the  decree  to  account  and  vas  a 
reported  creditor.*     Sarah  Guion  was  heiress^at-law  and  personal  repre- 


^  As  to  creditors  coming  in  and  proving  their  demands  under  tke 
gmUdr.  Lane,  ante, SaH;  Bj^r.  Lytiek,  ante,  IM ;  AfcMuoiiT 
Cr.  490 ;  ShMiUewarth  t.  HawaM^  ihid.  493. 
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sentative  of  the  inheritor.  Scaalan  claimed  to  be  entitled  to  some  in- 
terest in  the  lands  under  certain  deeds  which  were  declared  by  the  final 
decree  to  be  fraudulent  and  void,  but  it  was  deemed  proper  to  make  him 
1  party  to  the  conveyance,  in  order  to  get  rid  of  all  future  questions  as  to 
his  claims.  These  several  persons  were  served  with  the  decree  at  the 
same  time 'that  the  deed  of  conveyance  as  approved  by  the  Master  was 
tendered  to  them  for  execution,  but  they  severally  refused  to  execute  it. 


Mastbb  of  the  Roixs. 

As  to  the  party  out  of  the  jurisdiction,  I  shall  give  you  the  order  as 
of  course;  but  as  to  the  persons  within  the  jurisdiction  who  refuse  to 
obey  the  decree  to  which  they  are  parties,  I  must  see,  before  I  make 
in  order  that  the  Master  shall  execute  in  their  names,  that  they  cannot 
be  induced  to  obey  the  decree  and  to  execute  proprid  mauM  when  the 
process  of  the  Court  is  put  in  force  against  them  for  their  contempt. 
There  cannot  be  a  more  idle  or  unmeaning  practice  than  that  which  I 
regret  to  see  gprawing  into  fashion,  of  parties  refusing  to  join  in  convey- 
ing to  the  purchaser  pursuant  to  the  decree  by  which  they  are  bound. 
By  such  refusal  they  are  guilty  of  a  high  contempt,  which  exposes  them 
to  very  serious  consequences,  while  it  cannot  either  avoid  the  sale  or 
prevent  whatever  title  may  be  in  them  from  being  conveyed  to  the  pur- 
chaser. I  have  in  every  case,  hitherto,  made  the  party  or  parties  whose 
contempt  of  the  decree  gave  occasion  to  applications  like  the  present,  pay 
the  costs  of  them* — ^hoping  thereby  to  check  the  foolish  practice  of 
refusing  to  execute ;  but  I  now  find  that  this  rule  was  too  lenient,  and 
that  another  must  be  adopted.  Although  there  can  be  no  doubt  that  the 
execution  by  the  Master  under  the  statute  would  give  a  suiBeient  title, 
yet  every  Nut  Pritu  lawyer  knows  that  such  a  conveyance  is  liable  to 
this  inconvenience,  that  whenever  the  purchaser  may  have  occasion  to 
prove  his  title,  he  must  produce  an  attested  copy  of  the  order  under 
which  the  Master  executed,  and  shew  that  the  proceedings  were  regular ; 
whereas  all  this  trouble  and  expense  would  be  avoided  if  the  parties  had 
themselves  executed  the  deed,  as  they  were  bound  to  do  by  the  decree 
of  this  Court. 

Let  this  motion  stand  over,  and  let  the  present  appficanta  fbrth- 
with  serve  the  parties  who  are  within  the  jurisdiction  and  refuse 
to  execute  the  conveyance  to  the  purchaser  pursuant  to  the 
decree,  with  notice,  that  at  the  sitting  of  the  Court  on  this  day 
week,  an  appKcation  will  be  made  for  an  absolute  order  for  an 
attachment  against  each  ef  them,  for  not  executing  the  dei^l  as 


*  8ee  Ciarke  t.  De  Bwrghj  ante,  vol.  3,  p.  19. 
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May  8. 


ordered  by  the  decree  ;  and  let  it  be  stated  in  the  ooUce  that  it 
is  served  by  order  of  the  Court. 


After  service  of  the  notice  directed  by  the  Court,  SchoUard  imme- 
diately came  in  and  executed  the  deed,  but  Usher  and  Scanlan  still  held 
out ;  and  upon  production  of  an  affidavit  of  the  service  upon  them  of  the 
notice,  the  Master  of  the  Rolls  now  made  an  absolute  order  for  u 
attachment  against  them.  His  Hdnor  said  that  this  was  the  first  Ume  he 
had  deemed  it  necessary  to  attach  parties  for  not  executing  the  convey- 
ance to  the  purchaser  pursuant  to  the  decree  ;  but  he  desired  the  suitors 
and  practitioners  of  the  Court  to  understand  that  he  would  make  a  simiitf 
order  in  every  like  case. 

In  an  hour  or  two  after  the  order  was  pronounced,  Scanlan  appeared 
by  Counsel,  and  gave  an  undertaking  to  execute  the  deed  forthwith,  and 
prayed  that  he  might  not  be  charged  with  the  costs  of  the  attachment 
motion,  &c.,  but  the  Court  would  not  let  him  off.  The  attachment 
issued  against  Usher. 


MayB, 

After    answer 
and  before   is- 
sue jo  'led  the 
plaintiff    as- 
signed all   his 
right  and  inter- 
est in  the  snb- 
ject-matter  of 
the   suit,    but 
refused  to  al- 
low the  assig- 
nee to  proceed 
in   his   name. 
On  motion  of 
the    assignee 
for    leave    to 
amend  the  bill 
by  striking  out 
the    name    of 
the   plaintiff 
and    inserting 
his    own    in- 
stead: Me.dy 
that   such 
amendment 
could    not   be 
allowed. 


MAGRATH  v.  HERON. 

The  bill  in  this  cause  was  filed  by  a  mortgagee,  after  the  mortgagor's 
death,  for  an  account  of  the  personal  estate  and  a  foreclosure,  &c.  A 
bill  had  previously  been  filed  in  the  Court  of  Exchequer  by  a  simple 
contract  creditor  of  the  mortgagor  for  an  administration  of  assets,  but 
none  of  the  defendants  answered  in  that  suit.  After  the  devisee  had 
filed  his  answer  in  this  cause,  and  before  replication,  the  nmple  cootnct 
creditor  obtained  an  assignment  of  the  plaintiff's  mortgage,  &c,  intending 
to  discontinue  the  suit  in  the  Exchequer ;  the  plaintiff,  however,  refused 
to  allow  this  cause  to  be  further  prosecuted  in  his  name. 

A  motion  was  now  made  on  the  part  of  the  assignee  for  liberty  to 
amend  the  bill  by  striking  out  the  name  of  the  original  plaintiff,  and  in- 
serting the  name  of  the  assignee  as  plaintiff. 

Mr,  William  Brooke^  Q.  C,  for  the  motion. — The  object  of  the  pre- 
sent ^plication  is  to  bring  the  assignee  before  the  Court  without  the 
expense  of  a  supplemental  bill,  as  there  can  be  no  doubt  that  the  fund 
will  be  very  deficient.  According  to  the  English  practice,  every  new  fact 
occurring  after  the  filing  of  the  bill  is  supplemental  matter,  and  it  would 
be  necessary  in  a  case  of  this  kind  to  file  a  supplemental  bill ;  but  it  is 
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clear  that  by  such  a  proceeding  the  assignee  should  be  enabled  to  carry 
on  the  cause.  In  Ireland,  such  new  matter,  occurring  after  the  filing  of 
the  bill  and  before  issue  joined,  as  in  England  should  be  the  subject  of  a 
supplemental  bill,  may  be  introduced  by  amendment  of  the  original  bill 
under  the  51st  Rule  of  November  1834 ;  Knox  v.  Knox  (o).  Before  the 
Ncw^  Rules,  and  when  the  Chancery  practice  of  the  two  countries  was 
nearly  the  same,  there  was  a  class  of  cases  io  which  matter  that  according 
to  the  strict  rule  should  have  been  the  subject  of  a  supplemental  bill  was 
allonred  to  be  introduced  by  way  of  amendment}  and)  perhaps^  the 
present  comes  within  the  principle '  of  those  cases  >  Franklin  v.  Bea- 
mish (b)  ;  Humphreys  t.  Humphreys[{c) ;  Moses  v.  Levi  (d). 

Where  the  alteration  intended  is  in  the  person  or  character  of  the 
plaint iflfy   there  Is  a  clear  distinction  between  such  as  merely  shifts  the 
right  of  suit  from  one  character  or  person  to  another,  and  such  as  would, 
by  raising  a  title  not  previously  in  suit,  affect  the  defendant  with  liability 
to  which  he  was  not  subject  by  the  bill :  the  former  may,  according  to 
the  English  practice,  be  attained  by  supplemental  bill,  and  in  Ireland,  as 
it  is   conceived,  by  amendtnent ;  but   the  latter  alteration  could  not  be 
effected    by  supplemental  bill,   nor  perhaps  should  it  be  by  amendment ; 
although  it  is  to  be  remembered  that,  by  amendment,  the  plaintiff  may 
make  a  wholly  new  case  (e),  whereas  the  supplemental  bill  should  be  strictly 
confined  to  matter  supplemental  to  the  case  already  made.     It  has  been 
said  in  several  of  the  English  cases,  and  cannot  be  denied,  that  a  party 
ought  not  to  be  allowed  by  means  of  a  supplemental  bill  to  entitle  himself 
to  the  costs  of  previous  proceedings  which  were  instituted  without  right. 
But  where  the  original  bill  is  rightfully  filed,  and  the  plaintiff  assigns  his 
right,  there  is  no  question  that,  according  to  the   English  practice,  the 
assignor  and  assignee  may  be  made  co-plaintiffs  by  supplemental  bill,  or, 
in  other   words   (as  one  of  several  co-plaintiffs  may  be  withdrawn  from 
the  record  upon  giving  security  for  costs) — the  assignee  may  by  supple- 
mental bill  be  made  the  plaintiff;  and,  considering  the  difference  between 
the  English  and  Irish  practice,  there  seems  to  be  no  reason  why  the 
same  thing  may  not  here  be  done  by  amendment.     So  far  as  the  defend- 
ants are  concerned,  the  amendment  which  it  is  now  sought  to  have  made 
is  merely  formal :  it  is  not  to  alter  in  the  least  degree  the  nature  or  the 
extent  of  the  right  on  which  the  suit  is  founded,  nor  the  liability  with 
which  it  is  thereby  sought  to  charge  the  defendants,  but  simply  to  state 
the  assignment  from  A.  to  B.,  and  to  insert  B.  instead  of  A. — of  course 
giving  security  for  by-gone  costs  on  withdrawing  the  original  plaintiff  from 


1841. 
Hoiis. 

MAQRATH 

r. 

HERON. 


(a)  2  Jr.  £q.  Rep.  33.  (b)  1  Hog.  72. 

(c)  3  P.  Wms.  361.  (rf)  3  Y.  &  Col.  366. 

*  But  nee  Walsh  v.  Studdari^  ante,  vol.  2,  p.  SIS. 
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MAGRATH 

V. 

HERON. 


the  record.     Brown  v.   Higden  (a)  ;  Hatfter  v.  Slapleton  (6) ;  Adams 
V.  Dowding  (c) ;  Davidson  v.  Foley  (d)  ;  Stubbs  v.  Leigh  (e) ;  BarJUld 
V.  Ae%  ^)  ;  Pritchard   v.  Draper  (g)  ;  Pilkington   v.  WigntUl  (k) ; 
/?yan  v.  Anderson  (t)  ;  Smith  v.  iS^notr  (Ar)  ;  Harrington  v.  Zon^  (()• 
The  defendants  did  not  appear  upon  the  motion. 


Ma^  6.  The  Master  of  the  Rolls  refused  the  application.     His  Honor 

said,  that  an  original  and  amended  bill  are  so  completely  one,  it  has 
been  held  that  they  must  be  addressed  to  the  same  Chancellor,  although, 
at  the  time  of  filing  the  amended  bill,  a  different  person  may  ha?e  suc- 
ceeded to  the  office.  Then  it  is  clear,  upon  authority,  that  at  the  hear- 
ing of  a  cause,  the  plaintiff  must  be  prepared  to  shew  he  was  entitled  to 
the  relief  prayed  at  the  time  of  filing  the  bill :  Davidson  ▼.  Foley ;  PH- 
kington  v.  Wignall ;  JBarJield  v.  Kelly  ;  Pritchard  v.  Draper.  Id  the 
present  case,  it  was  sought,  by  amendment,  to  make  a  person  pUintiff 
who  had  no  title  when  the  principal  defendant  put  in  his  answer,  nor  until 
upwards  of  six  months  after  the  filing  of  the  bill,  which  had  been  suhse- 
queiUly  amended.  The  further  amendment  now  sought  should,  if  al- 
lowed, render  the  statements  in  the  bill  inconsistent.  The  allowance  of 
the  amendment  in  Humphreys  v.  Humphreys  (m),  Moses  v.  Levi  (n\ 
and  Franklin  v.  Beamish  (o),  did  not  infringe  upon  the  principle  of  the 
decisions  before  mentioned  ;  for  the  plaintiffs  in  those  cases  had  a  title, 
at  the  time  of  filing  the  bill,  although  they  did  not  take  out  adminbtration 
until  afterwards ;  and  it  was  held  in  those  cases,  that  the  grant  of  ad- 
ministration has,  in  Equity,  relation  back  to»the  death  of  the  intestate.* 

Motion  refused. 


{a)  1  Atk.  291. 

(c)  2  Madd.  63. 

{e)     1  Cox,  133. 

ig)  1  Khm.  &  My.  191,  198. 

(f)  3  Madd.  174. 

(/)  2  My.  &  K.  698. 

(r)  3T.&Co1.366. 


{b)  2  Atk.  137. 
(<0  3  Bro.  C.  C.  598. 
(f)  4  Boss.  366. 
(A)  2  Madd.  240. 
ik)  3  Madd.  10. 
(m)  3  P.  Wins.  361. 
(o)  1  Hog.  72. 


*  That  is,  where  the  parties  stood  in  such  a  relation  to  the  deceased  an  gare  them 
a  right,  having  some  resemblance  to  that  of  an  executor  before  probate.  But  whether 
the  grant  of  administration  to  a  mere  stranger  should  in  Equity  have  such  retnwpec- 
tive  operation  does  not  seem  to  hare  been  decided.  As  to  the  rule  at  Law,  see  Cm. 
Dig,  tit.  AdminUtration  (B.  9.) 
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AHEARNE  ».  HARNEY  and  others. 

The  bill  in  this  cause  was  filed  against  the  Directors  of  the  Norwich 
Union  Life  Insurance  Society,  for  payment  of  the  sum  of  £200  in- 
sured by  one  John  Hogan,  lately  deceased,  on  his  own  life  in  the  year 
1836.  The  pUdntiff  had  obtained  an  equitable  assignment  of  the  policy 
for  valuable  consideration ;  and  was  obliged  to  file  the  present  bill,  as 
Hogao's  widow  and  administratrix  had,  as  it  was  alleged,  in  consequence 
of  the  plaintiff's  refusal  to  give  her  any  portion  of  the  sum  insured, 
untruly  represented  to  the  Company's  agent  at  Cork,  that  at  the  time 
the  policy  was  effected  Hogan  was  not  an  insurable  life,  and  she  further 
threatened  lo  repudiate  any  action  which  might  be  brought  in  her  name 
against  the  Company. 

Mr.  M^Dermotty  for  the  plaintiff,  now  moved  that  service  of  the  sub- 
poena to  appear  and  answer  the  bill  might  be  substituted  on  Abraham 
Jones  for  the  Directors  of  the  Norwich  Insurance  Company,  resident  out 
of  the  jurisdiction,  the  said  Jones  being  the  Company's  Agent  resident 
at  Cork.  The  plaintiff's  effidavit  to  ground  the  motion  stated  that  the 
policy  of  insurance  was  effected  at  Cork,  through  the  agency  and  mainly 
at  the  suggestion  of  the  said  Abraham  Jones. 


Mai/, 

On    a    bill 
against    the 
directors  of  an 
English     In- 
surance  Com- 
pany for  pay- 
ment   of    the 
amount    of    a 
policy    of   in- 
surance,   ger- 
riceofthesob- 
p<sna    to     ap- 
pear  and    an- 
swer   substi- 
tuted   on    the 
Irish  agent  of 
the  directors,  it 
appearing  that 
the     contract, 
the    subject- 
matter  of  the 
suit,  was  made 
in  Ireland. 


Master  of  the  Rolls. 

It  appearing  that  the  Company  has  a  resident  agent  at  Cork,  and  that 
the  contract,  the  subject-matter  of  this  suit,  was  effected  there,  take 
the  order.* 


*  See  Mohney,  executor  of  Casey j  t.  Tuiloch  and  oiherMy  Jones,  114. 
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Af^ni2Q.  VINCENT  V.  GOING. 

May  :*,  12. 

A  purchaser  Undeb  the  decree  in  this  cause,  the  life  estate  of  the  defendant  Thomi^ 

cMrniot   be  at- 

tarhKd  for  not  Going  in  certain  lands  in  the  county  of  Tipperary,  was  set  up  to  be  sold 

PUHW  Lm  °°  Saturday  the  I6th  of  January  1841,  when  Edward  Lloyd,  solicilor. 

alter  a  report  bid  £2000,  and  was  declared  the  purchaser.     On  Monday  the  18th,  Mr. 

hns  been    ob-  ^^^y^  (who  had  bid  in  trust  for  his  client  Caleb  Going,  the  person 

tniripd.  entitled  neit  in  remainder  after  the  defendant  Thomas  Goinir)  obtiined 

Ihe   pur-  1      »*  ,  .- 

chnserofalife  ^he  Masters  certificate  of  the  salei  on  Tuesday  the  19th,  he  bespako 

decTee  "haiT  *  '***  certificate  to  lodge  the  one-fourth  of  the  purchase-money ;  on  Wed- 

\oduvf\  one-  nesday  the  20th,  he  obtained  the  certificate ;  and  on  Thursday  the  21^1. 

purchase   mo-  '^®  one-fourth  was  lodged.     On  the  next  day,  he  obtained  ihe  usual  role 

ney,  served  the  confirming  the  sale  unless  cause  in  eiijht  clear  days  after  service ;  and  this 

rule/2/«<U)con-  .        . 

firm    the  gale  ^^^^  ^^  served  on  the  solicitors  of  the  several   parties  in  the  cause  on 

January!"Tbf  Saturday  the  23rd  of  January.     The  eight  days  limited  by  the  rule 

eight  dav.slim-  expired  on    Wednesday   the  3rd  of  February.      On  the   4th  of  Feb- 

expiredonThe  "**''y»  ^^*  Lloyd  bespoke  the  order  for  liberty  to  lodge  the  remaiDing 

3rd   of   Feb.,  three-fourths  of  the  purchase-money  ;  he  got  it  next  day,  and,  oo  Satur- 

aiid  DO  cause  ■•/»  wo  ^ 

was  HbewQ.  day  the  6th  of  February,  lodged  it  with  the  Accountant  General,  and  on 

iifo*di^*o°n/he  ^**°^*y  ^^^  ^^^»  obtained  the  Accountant  GeneraPs  certificate  of  liberty 

13th  of  Feb.,  to  lodge.     Before  any  further  step  was  taken,  the  defendant  Thoinis 

Rale  had  been  Going  died  on   the  12th  of  February.     The  purchaser  then  refused  to 

absolutely  con-  proceed,  under  the  circumstances,  to  confirm  the  sale,  or  lodge  the  re- 

finned,  or  the 

remainder  of  maiiider  of  the  purchase-money. 

mone^^hatT*'^  ^^*  ptirchaspr  having  refused  to   complete  his  purchase,  the  plaintiff 

been  paid  in.  moved  (April  26ih)  for  an  attachment  against  him,  but  the  motion  »as 

th- n  r("\iseTIo  ""^f^^^d  with  costs,   as  a  report  of  good  title  had   not  been  obtained  (fl). 

proceed^  the  The  plaintiff  then   served  a  new  notice,  and   now  (May  3rd)  moved  for 
estate  havih^  •       «,  i  j      j      a 

deteimin^d.  *  reference  to  the  Master  to  inquire  and  report  whether  a  good  and  suin- 

i/W'/,  that  as  j.|gnj  jIjIp  ^^^^^  ^^^,^  y^^^^  ^^^^  ^^  ^^    ^^^   i      ^^  February  last,  being 
the  sale  n/'C/tt  ^  . 

have  b^cn  con-  the  day  on  which  the  sale  could  have  been  confirmed.    At  the  same  time 

piircha8er,^al-  C"""'^®^  ^n  behalf  of  Mr.  Lloyd  moved  on  cross  notice,  that  the  Account- 

thou«h  not  ant  General  might  draw  in  his  favour  for  £600,  being  the  one-fourth  of 
^ui  ty   of   any  i    i       ,  .      , . 

unrea^onal.Ie  *"^  purchase  money  lodged  by  nim. 

delay,  was 
bounu,  provi- 
ded a  pood  title  could  have  >^cen  made:  the  Court,  therefore,  refused  his  application  for 
th"  one-fourth  of  the  puiv  "...se- money  lodged  hy  him;  and  ordered,  on  the  plaintiflTs  mo- 
tion, that  it  she  aid  be  referred  to  the  Master  to  inquire,  &c.,  whether  a  jrood  title  could 
have  hep  i  made  at  the  tiaie  o^  he  sale,  or  at  any  and  what  time  previous  to  the  death  of 
the  tenant  for  life. 

(a)  Sec  Dirk  v.  Barrett^  I  Hog.  351.     As  to  a  solicitor  bidding  io  trust  for  bif  dieot) 
See  StudderUy  minorSy  1  Hog.  320 ;  HobhouM  v.  Hamilton^  id.  401. 
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Mr.  Biackburne,  Q.  C.  and   Mr.  RoUestone^  for  the  plaintiff.— When 
the  Master  shall  have  reported  that  a  good  title  could  have  been  made, 
the  purchaser  can  be  compelled  to  pay  in  the  remainder  of  the  purchase- 
money  :  the  rule  in  Hobhouse  v.  HamUtonia)^  as  to  forfeiting  the  deposit, 
applies  only  where  there  can  be  a  resale.  The  destruction  or  deterioration 
of  the  thing  sold  only  raises  the  question,  at  what  time  was  the  contract 
complete  ? — if  incomplete,  when  the  loss  happened,  the  vendor  or  estate 
must  be  the  loser ;  but  if  complete,  the  loss  is  that  of  the  purchaser.    In 
the  present  case,  on  the  22nd  of  January  the  Court  ordered  that  the 
sale  should  be  confirmed  unless  cause  in  eight  days  after  service  of  the 
order.      The  eight  days  expired  on  the  3rd  of  February,  and  no  cause 
having  been  shewn,  the  bidding  was  then   accepted   by  the  Court,  and 
both  the  purchaser  and  the  estate  bound  by  the  contract.     On  that  day, 
or   the   day  after,  the  purchaser  might  and  ought  to  have  paid  in  the 
remainder  of  the  purchase-money,  and  to  have  made  the  rule  nisi  abso*- 
lute  ;  and  this  Court,  regarding  that  as  done  which  ought  to  have  been 
done,  gives  effect'to  a  contract'from  that  time  at  which  it  ought  to  have  been 
performed  :  Paing  v.  MeUer(b)  \  Jackson  v.  Lever  (c)  ;  Twigg  v,  Fi- 
Jield  (d) ;  SewelL,  qui  tarn,  v.  Johnson  (e)  ;  Revell  v.  Hassey  (f)  ;  Hut' 
ehxn9an  v.  Cathcart  (g)»     Although  in  ordinary  transactions  mutuality  is 
essential  to  a  contract,  that  rule  does  not  apply  to  a  judicial  sale,  in  which, 
unless  it  appears  that  the  thing  set  up  to  be  sold  cannot  be  conveyed  for 
want  of  title,  the  purchaser  is  bound  by  and  from  the  time  of  his  bidding, 
although  the  estate  is  not  bound  until  the  bidding  is  accepted  by  the 
Court.     There  is  also  a  distinction  between  the  sale  of  estates  certain 
and  of  estates  uncertain  in  their  nature :  as  to  the  former,  the  time  from 
which  the  purchaser  is  to  be  entitled  to  the  profit  of  the  estate,  or  liable 
to  any  loss  accruing  to  it,  is  ascertained  by,  and  has  a  settled  relation  to 
the  time  at  which  the  remainder  of  the  purchase-money  has  been  paid  io, 
and  to  the  date  of  the  order  confirming  the  sale  :  Gowan  v,  Tighe  (A)  ; 
Prendergasi  v.  St/re  (i).     In  the  last-mentioned  case,  it  was  held  that 
after  payment  of  the  entire  purchase-money,  the  purchaser  is  entitled  to 
the  profits  of  the  estate  from  the  gale  day  preceding  the  payment,  with- 
out reference  to  the   date  of  the  order  confirming  the  sale ;    and  if 
entitled  to  the  profits,  be  must  be  equally  liable  to  the  loss.     However, 
as  to  the  sale  of  estates  or  interests  uncertain  in  their  nature,  it  has  been 


1641. 


(a)  1  Hog.  401  ;  and  see  Sugd.  F.  4*  P.  (8tk  ed.)  p.  65. 
(b)  6  Ves.  349.  (r)  3  Bro.  Cb.  Ca.  604. 

(rf)  13  Ves.  517.  (e)  Bunb.  79. 

(ft  2  Boll  &  B.  287.  (g)  1  Ir.  Eq.  Rep.  462. 

(h)  LI.  &  G.,  temp.  Plunk.  168 ;  S.  C.  4  Law  Rec.  N.  S.  66. 
{i)  LI.  &  G.,  temp.  Plunk.  180 ;  S.  C.  4  Law  Rec.  N.  S.  149. 
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expressly  decided,  that  although  the  purchaser  cannot  go  into  pos*tv 
until  after  the  sale  has  been  confirmed,  he  is  entitled  to  whaterer  the  yA 
may  be,  and  liable  to  any  loss  by  reason  of  the  estate  from  and  aher : 
moment  of  his  bidding:  Anson  v.  Towgood  (a)  ;  1  SugdL  F.  ^r  P*l'^^ 
Sanders  t.  Grey  {h).  Here  the  real  purchaser  is  Mr.  Caleb  Gci::, 
who  now  goes  into  possession  as  next  in  remainder  after  the  late  defe.  • 
ant  Thomas  Going ;  he  therefore  has  nothing  to  complaiD  of,  if  be  >ii 
be  held  to  his  purehase.  On  the  other  hand,  the  purchase-mooey  b  > 
principa],  if  not  the  only  fund  for  payment  of  several  needy  creditors dct 
before  the  Court. 


Mr.  Smith,  QL  C,  Mr.  CoOins,  Q.  C,  and  Mr.    W.  Uoydy  for  : 
purchaser. — There  is  no  pretence  for  saying  that  the  purchaser  in  tb « 
case  was  guilty  of  any  unreasonable  delay :  in  fact,   be    was  proceeii' : 
with  unusual  dispatch  to  confirm  the  sale,  until  a  day  or  two  before  (^ 
subject-matter  of  it  determined  by  the  death  of  the  tenant  for  Mei  i:.' 
if,  when  he  heard  that  the  tenant  for  life  was  at  the  point  of  death.  I' 
stayed  his  hand,  it  was  but  just  and  reasonable  that   he  should  dofc. 
Therefore,  in  so  far^as  the  plaintiff's  application  rests  upon  the  sapposei 
default  of  the  purchaser,  it  fails  utterly ;  and  the  simple  question  b- 
whether  a  person  bidding  at  a  judicial  sale  thereby  becomes  liable  to  acr 
loss  that  may  befal  the  estate  before  the  sale  is  confirmed  ?  No  autbonty 
has  been  cited,  or  can  be,  in  support  of  the  aflSrmatiTe  of  that  qaestioo. 
except  the  single  decision  in  Ansan  v.  Towgood  (a),  which  is  opposed  tc 
the  current  of  authorities,  and  has  been  observed  upon  in  Atkinson* 
Essay  on  Marketable  Titles  (c),  as  being  utterly  inconsistent  with  bt< 
Lordship's  previous  and  more  considered  decision  in  JSx  parte  Minor  (i^ 
and  the  general  current  of  authorities :  Mackrell  v*  Hunt  (e) ;  Anon.(fj' 
In  Gowan  v.  Tighe  (g)y  Lord  Plunket  had  occasion  to  coosider  the  ssjc^ 
question,  and  he  decided  that  '<  the  contract  is  not  completed  until  the 
"  confirmation  by  the  Court  of  the  Master's  report  declaring  the  higher 
«  bidder." 


[Master  of  the  Rolls. — The  question  in  that  case  was  as  to  ibe 
time  from  which  the  purchaser  was  entitled  to  the  profits  ;  and  there,  it 
was  decided  that  the  purchaser  is  entitled  to  the  profits  from  the  gale  (iar 
next  preceding  the  lodgment  of  the  remaining  three-fourths  of  the  pur- 
chase-money. But  in  Prendef'gast  v.  Eyre  (k),  the  Chancellor  went  i 
step  further,  and  held  that  the  purchaser  is  entitled  to  the  pro/its  (rota 


(a)  1  Jac.&  W.637. 

ic)  pp.  266, 266-6. 

(e)  2  Madd.  36,  n. 

ig)  LI.  &  G.  iemp.  Plunk.  175. 


(A)  Newl.  C.  P.  644. 

(d)  Jl  Yes.  661. 

(P  2  Veu.jun.336. 

(/i)  LI.  8s,  6.  temp.  Plunk.  180. 
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lie  g^le  day  next  preceding  the  payment  of  the  whole  purchase- money, 
veil  though  the  sale  may  not  have  been  absolutely  conBrmed  for  six  or 
luie  months  after  the  purchase-money  was  paid  in.] 

It  is  to  be  remembered,  that  the  question  as  to  the  time  from  which 

he  purcliaser  is  entitled  to  the  profits,  can  never  arise  until  after  the  sale 

las    been  absolutely  confirmed ;  and  as,  according  to  the  Irish  practice, 

i\\e  payment  of  the  purchase-money  must  precede  the  confirmation  of  the 

sale,    it  seems  but  reasonable  that  the  time  from  which  the  purchaser  is  to 

be  entitled  to  the  profits  shall  have  reference  not  to  the  confirmation  of 

the  sale  but  the  payment  of  the  price.     Gowan  v.  Tighe,  and  Prender^ 

g'asi  V.  Eyre  are  quite  consistent.  Paine  v.  Meller  (a),  and  that  class  of 

cases  have  no  application  to  the  present.      The  question  here  is,  when  is 

the  contract  upon  a  judicial  sale  complete?     No  doubt,  after  the  sale  has 

taken  place  the  purchaser  is  liable  to  the  risks  of  the  estate,  but  until  the 

proceedings  in  the  office  have  been  confirmed  absolutely  by  the  Court, 

the  biddings  may  be  opened  at  any  time,  and  no  sale  has  taken  place; 

Vansittart  v.  Collier  {hi).     If  the  purchaser  is  dilatory,  the  vendor  or 

party  having  the  carriage  of  the  decree  may  compel  him  to  proceed. 


1841. 
RolU. 

VINCENT 

V. 

GOING. 


Master  of  the  Rolls. 

This  case  raises  a  question  upon  the  practice  of  judicial  sales  in  this 
Court,  of  importance  not  only  to  the  parties  immediately  concerned  in  the 
present  motion,  but  also  to  the  public. — [His  Honor  here  referred  to  the 
proceedings  in  the  office  and  the  dates  of  them,  as  already  stated.] — The 
3rd  of  February  being  the  last  day  of  the  eight  days  limited  by  the  rule 
Tim  confirming  the  sale,  and  no  cause  having  been  shewn,  the  plaintiff 
insists  that  the  sale  may  have  been  absolutely  confirmed  on  the  follow- 
ing or  any  subsequent  day,  and  that  the  purchaser  should  be  held  liable 
from   the  time  at  which  the  rule   nisi  might  have   been    made   abso- 
lute ;  and  accordingly,  that  as  the  estate  did  not  terminate  until  the  12th 
of  February,  the  purchaser  should  now  be  compelled  to  complete  his 
purchase,  provided  it  appears  upon  a  reference  to  the  Master  that  a  good 
and  sufficient  title  could  have  been  made.     On  the  other  hand,  Mr. 
Lloyd,  who  it  appears  purchased  in  trust  for  his  client  Mr.  Caleb  Going 
(though  the  trust  was  not  declared  at  the  time  of  the  sale),  insists  that 
as  on  the  1 2th  of  February  when  the  tenant  for  life  died,  the  rule  nisi 
confirming  the  sale  had  not  been  made  absolute,  there  was  not  then  any 
existing  contract  which  bound  him  to  the  estate,  and  that  as  the  estate 
for  which  he  bid,  and  was  willing  to  purchase,  no  longer  exists,  he  is  now 
entitled  to  be  paid  back  the  sum  lodged  by  him,  being  the  one-fourth 
of  the  purchase-money,  which,  according  to  the  practice  of  this  Court, 


May^. 


{a)  6  Vw.  449, 


(A)  2  Sim.  &  Stu.  608. 
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a  party  bidding  in  the  office  must  lodge  before  he  can  be  entitled  to  obtain 
the  rule  nUi  to  confirm  the  sale. 

I  have  detained  this  case  for  consideration  somewhat  longer  than 
usual,  as  I  do  not  remember  having  ever  before  met  with  such  another. 
However,  I  hope  it  will  be  found  that  the  principles  of  my  decision  upon 
it  are  well  established. 

A  considerable  difference  exists  between  the  English  and  Irbh  Chan- 
cery practice  respecting  the  confirmation  of  judicial  sales.  As  my 
decitsion  must  have  regard  to  our  practice,  it  is  right  to  observe  what 
it  is,  although  I  am  very  far  from  saying  that  it  would  not  be  proper, 
upon  a  revision  of  it,  to  make  considerable  alterations : — Upon  a  sale 
under  a  decree  of  this  Court,  due  notice  having  been  given,  the  persons 
desiring  to  purchase  attend  at  the  time  appointed  in  the  Master^s  otSce, 
where  their  biddings  are  taken  and  entered  in  the  Master's  book.  The 
person  who  is  declared  highest  bidder  obtains  firom  the  Master  what  io 
England  is  called  a  report,  but  in  this  country  a  certificate  of  the  pro- 
ceedings in  the  office,  and  of  his  being  the  highest  bidder.  This  certi- 
ficate is  necessary  to  enable  the  bidder  to  proceed  to  have  the  sale  con- 
firmed ;  and  having  obtained  it,  his  next  step  must  be  to  lodge  one-fourth 
of  the  purchase-money  with  the  privity  of  the  Accountant- General.  He  is 
then  entitled  as  of  course  to  a  conditional  order,  which  is  a  side^bar  rule, 
for  confirmation  of  the  sale,  unless  in  eight  days  after  service  cause  shall 
have  been  shewn  against  it.  The  sale  cannot  be  confirmed  absolutelf 
uutil  the  remaining  three-fourths  of  the  purchase- money  have  been  lodged ; 
but  if  no  cause  is  shewn  against  the  rule  ni$i  within  the  time  limited,  the 
purchaser,  upon  lodging  the  remaining  three-fourths,  is  entitled  immedi- 
ately and  as  of  course,  after  the  expiration  of  the  eight  days  given  for 
shewing  cause,  to  have  the  sale  absolutely  confirmed,  which  is  done  by 
another  side-bar  rule. 

I  am  not  now  called  on  to  decide  upon  the  merits  or  demerits  of  the 
rule  requiring  the  entire  purchase-money  to  be  paid  before  the  sale  can 
be  confirmed;* but  I  may  observe,  that  such  is  not  the  rule  in  Eoghuid, 
nor  in  the  Court  of  Exchequer  in  this  country.  Such,  however,  being 
the  rule  of  this  Court,  the  Lord  Chancellor  has  decided  that  the  pur- 
chaser is  entitled  to  the  profits  of  the  estate  from  the  gale  day  next 
preceding  the  lodgment  of  the  remaining  three-fourths  of  the  purchase- 
money,  e\en  though  the  sale  be  not  confirmed  within  the  current  gale: 
Gowan  v.  Tighe\  Prendergast  v.  Etfre,  Soon  after  those  deci- 
sions, cases  occurred  in  which,  the  sale  being  had  just  as  a  gale  was  fall- 
ing due,  the  purchaser  immediately  lodged  the  one- fourth  of  the  pur- 
chase-money, and  in  a  day  or  two  afterwards — ^being  the  gale  day- 
lodged  the  remaining  three- fourths,  and  thereby  became  entitled  as  of 
course  to  the  rents  for  a  period  of  six  months,  during  which  he  had  the 
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use  and  iuterest  of  the  purchase- money  also  (a).  As  this  was,  to  say  the  least 
of  it,  a  great  hardship  to  the  inheritor  of  the  estate  and  the  persons 
entitled  under  the  decree*  for  whom  there  was,  perhaps,  a  scanty  fund  ;>— 
and  as  the  purchaser  is  not  required  to  lodge  the  remaining  three-fourths 
of  the  purchase-money  until  the  time  limited  by  the  rule  nisi  has  run 
oat, — directions  were  given  to  the  Registrar  not  to  comply  with  the  re- 
quisition for  the  order  to  lodge  the  remaining  three-fourths  of  the  purchase- 
money  until  after  the  eight  days  had  expired,  in  any  case  in  which  the 
gale  of  rent  would  fall  due  before  the  expiration  of  those  days.  But  it 
must  be  confessed  that  the  protection  thus  afforded  to  the  estate  is  of  very 
limited  application  ;  and  it  appears  to  me  that  although  it  is  in  general  true 
that  the  purchaser's  contract  is  not  complete  until  the  sale  is  absolutely 
confirmed,  yet,  as  according  to  the  practice  of  this  Court,  his  right  to  the 
profit  does  not  depend  upon  and  may  precede  the  completion  of  the 
contract,  so  also,  in  certain  cases,  may  his  liability  to  the  risks  of  the 
estate. 

la  Eaglaod,  the  sale  is  confirmed  absolutely  before  any  portion  of  the 
purchase-money  is  payable,  nor  need  the  money  be  paid  until  a  report 
of  good  title  has  been  obtained.  The  rule  as  to  the  purchaser's  right  to 
the  profits  is  stated  to  be,  that  as  to  estates  in  possesion,  the  purchaser 
is  entitled  to  the  rents  from  the  quarter  day  preceding  the  payment  of 
the  purchase-money  (b) ;  but  whether  he  be  entitled  to  the  profits  or  not, 
the  estate  is  his  from  the  moment  the  sale  is  absolutely  confirmed,  and  he 
if  liable  to  any  loss  that  may  befall  it  (c).  It  is  his  duty  as  soon  as  con- 
veniently may  be  after  the  sale  to  obtain  the  Master's  report  and  move 
that  it  may  be  confirmed  ;  and  if,  having  obtained  the  rule  nm,  he  delays 
to  make  it  absolute,  the  party  having  the  carriage  of  the  decree  may  do 
so  in  his  stead ;  ChiUingworth  v.  ChUUngworth  (d).  Thus  the  purchaser 
cannot  postpone  his  liability  to  the  risks  of  the  estate,  although  he  may 
postpone,  if  he  think  fit,  his  right  to  the  profits  of  it.  But  according  to 
our  practice,  the  entire  purchase-money  must  be  paid  before  the  sale  can 
be  confirmed,  and  consequently  the  completion  of  the;  contract  depends 
upon  the  diligence  and  honajidet  of  the  purchaser.  If  he  is  dilatory,  or 
does  not  choose  to  pay  in  the  entire  of  the  purchase-money,  the  parties  in 
the  cause  cannot  proceed  to  confirm  the  sale,  nor  move  that  he  may  forfeit 
his  deposit,  nor  can  they  proceed  to  compel  him  to  confirm  the  sale, 
uotil  after  a  reference  to  the  Master  and  a  report  of  good  title  has  been 
obtained. 

In  Kirusan  v.  Blake  («),  the  late  Master  of  the  Rolls  stated  at  length 
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(a)  8«e  Scott  ¥.  BMe  (the  sale  of  a  life  estate)  1  Ir.  lLt\,  Rep.  105 ;  S.  C.  Cr.  &  Dix,  631, 

{h)  See  Sugd.  V.  &  P.  (8th  ed.),  65,  508-9. 

(c)  See  Ackland  v.  Gahu/ordj  2  Madd.  32.  (d)  1  Sim.  291. 

{e)l  Hog.  169. 

3  R     t 
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the  Irish  Chancery  practice  as  to  judicial  sales ;  and  (he  first  role  i^tated 
by  him  is  *Uhat  the  biddingbinds  the  bidder,  while  it  is  open  to  ihe  Court 
"  to  receive  an  odtbidding  and  to  order  a  resale,  until  the  conditional 
*^  order  to  confirm  the  sale,  which  is  an  eight-day  rale,  has  been  made 
«  absolute :"  be  then  goes  on  to  state  the  rules  already  mentioned  as  to 
(he  payment  of  the  purchase-money  before  the  sale  can  be  confirmed. 
This  raises  a  very  important  distinction  between  sales  by  aoclioD,  or 
private  contract,  in  which  the  vendor  and  purchaser  are  bound  at  the  sasw 
time,  and  judicial  sales  on  which  the  purchaser  is  bound  and  must  pay 
the  purchase-money  before  the  vendor  or  estate  is  bound,  mnd  there  is 
not  mutuality  in  the  contract.  Observing,  then,  that  in  judicial  sales 
there  is  not  mutuality*  I  proceed  to  consider  whether  or  not,  upon  the 
facts  of  this  case,  Mr.  Lloyd  should  be  considered  to  have  been  the 
purchaser,  and  liable  to  the  risks  and  losses  of  the  estate,  on  or  before  the 
12th  of  February,  when  it  became  extinct. 

I  do  not  think  that  any  imputation  can  be  fairly  thrown  upon  the  par- 
chaser's  conduct :  he  was  proceeding  to  complete  his  purchase  with 
reasonable  despatch,  until  he  was  apprised  of  the  dangerous  stckseas  of 
the  gentleman  on  whose  life  the  estate  depended,  and  it'was  very  natural 
for  him  to  pause  a  little  until  the  probable  issue  of  that  sickness  should 
be  known.  But  on  the  other  hand,  on  the  3rd  of  February — ^nine  dayi 
before  the  estate  was  terminated- — the  rule  confirming  the  tale  nut  bad 
run  out ;  perhaps  on  the  following  day,  the  sale  might  hxve  been  confirmed 
absolutely,  had  the  purchaser  been  so  minded  ;  but,  boyond  all  question, 
it  might  have  been,  on  the  8th  of  February ;  for  on  that  day  the  par- 
chaser  had  taken  out  the  order  to  lodge  the  remaining  three-fourths  >of 
the  purchase-money  and  had  obtained  the  Accountant-General's  certificate 
upon  that  order,  and  there  renuuned  nothing  to  be  done  but  to  lodge 
the  money  and  enter  the  side-bar  rule,  making  absolute  the  confirmation 
of  the  sale.  I  am  therefore  of  opinion  that,  upon  the  grounds  already 
stated,  I  must  hold  the  purchaser  to  have  been  bound,  and  liable  to 
the  risks  and  losses  of  the  estate  from  that  day. 

It  has  been  said,  that  as  the  sale  was  not  absolutely  confirmed,  when 
the  estate  terminated,  the  loss  should  not  fall  upon  the  purchaser,  and 
for  that  proposition  several  authorities  have  been  cited ;  but  from  the 
difference  ahready  noticed  between  the  English  and  Irish  Chancery  pne- 
tice,  it  must  be  obvious  that  few,  if  any,  of  the  English  decisions  could 
be  properly  applicable  to  the  present  question.  In  the  case  of  EsperU 
Minor  (a),  a  house  and  offices,  part  of  the  estate  of  u  lunatic,  were 
sold  before  the  Master  on  the  9th  of  February.  On  the  26th,  a  petition 
was  presented  by  the  person  reported  highest  bidder,  that  the  report 
might  be  confirmed ;  and  on  the  28th,  before  any  order  had  been  made 


(a)  11  Ve8.561. 
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on   the  peliiion,  part  of  the  offices,  which  were  uainsured,  were  destroyed 
t»y   fire.     The  quest  ioa  was»  upoa  whom  should  the  loss  £all — the  vendor 
ox*  the  purchaser  ? — aiid  Lord  Eldoa  held,  that  the  loss  being  before  con- 
firmation of  the  report,  should  be  borne  by  the  estate  of  the  lunatk. 
ITliat  case  is  distinguishable  from  the  present.     There,  the  sale  had  not 
been  conditionally  confirmed,  and  besides,  it  was  not  a  case  of  an  tmcer- 
t^adn  estate.     In  Tmgg  v.   Tifield{a)y  an  annuity  secured  by  bond  and 
pa.yable  quarterly,  was  sold  before  the  Master  on  the  11th  of  August, 
a.iicl  the  report  was  confirmed  in  the  following  Michaelmas  Term.      The 
purchaser  then  maved  for  leave  to  pay  his  purchase- money  into  bank,  and 
to  receive  the  annuity  from  the  5th  July,  being  the  quarter  day  next  preced- 
ing the  sale  before  theMaster :  and  the  question  was,  from  what  time  he  was 
entitled  to  receive  it.    Lord  Eldon  said,  "  In  a  late  case**— alluding  to  Ex 
^arte  Mi»»y^^**  where  part  of  the  premises  were  burned,  I  considered  the 
**  purchaser  as  having  the  purchase  from  the  confirmation  of  the  report. 
**  That  I  think  the  reasonable  rule  for  this  ca&e ;  and  that  the  purchaser 
**  should  pay  interest  from  the  very  day  on  which  he  coti^  have  con- 
^'  firmed  the  report."     It  is  there  said  that  the  purchaser  was  liable  from 
the  very  day  on  which  he  could  have  confirmed  the  report ;  but  I  do  not 
think  that  either  of  those  cases  has  much  resemblance  to  the  present. 

Amon  v,  Towgood(b)  is  more  like.  That  was  the  case  of  a  sale 
before  the  Master  of  a  life  interest  in  stock,  the  life  being  that  of  a  per- 
son aged  sixty -seven  years.  The  sale  took  place  on  the  4th  of  July,  and 
on  the  day  after,  one  half-year's  dividends  became  due.  On  the  8th, 
the  Master  reported  the  purchase,  and  on  the  31st  of  the  same  month, 
the  purchaser,  having  obtained  the  absolute  confirmation  of  the  report, 
and  paid  in  the  purchase^ money,  moved  on  petition  that  the  half-year's 
dividends  due  the  day  after  the  sale,  and  afterwards  brought  into  Court, 
might  then  be  paid  to  him.  Lord  Eldon  granted  the  petition,  and  said, 
*'  The  rule  of  the  Court  in  the  purchase  of  vl  fee-simple  estate  is,  to  give 
the  profits  from  the  quarter  day  preceding  the  payment  of  the  purchase- 
money  ;  but  is  that  so  where  a  man  buys  a  life  estate  which  may  not  last 
*'  five  minutes  ?"  Again,  he  says,  <*  Can  any  thing  turn  upon  the  report  not 
'*  being  confirmed  ?  There  was  a  case  about  a  house  being  burned  down 
before  the  confirmation  of  the  report ;  but  if  the  tenant  for  life  had  died 
the  same  night,  must  not  the  purchase-money  have  been  paid  f  The  re- 
'*  port,  I  think,  when  confirmed,  must  have  relation  back  to  the  purchase, 
^*  and  the  contract,  I  apprehend,  was  made  the  moment  that  the  purchaser's 
"  name  was  entered  in  the  Master's  book.  If  the  tenant  for  life  had  lived  till 
<*6th  of  July  and  then  died,  the  purchaser  could  have  had  nothing  if  he 
<*b  not  entitled  to  these  dividends."     In  Sir  Edward  Sugden's  work  on 
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Vendors  and  Purchasers  (a)  it  is  laid  down  that  "if  a  life  interest  in  stock 
«  be  soldy  ihe  purchaser  is  entitled  to  the  dividend  which  becomes  due 
**  after  the  sale,  although  it  falls  due  the  very  daj  after ;"  and  the  autho- 
''  rity  of  Anson  v.  Towgood  is  cited. 

If  then  the  purchaser  of  an  uncertain  interest — ^which,  at  the  time 
of  his  bidding  he  knows,  '  may  not  last  five  minutes' —  is  so  entitled  to 
the  profits  falling  due  the  very  day  after  the  sale  and  before  the  Master's 
report  of  it  is  made,  there  seems  to  be  the  strongest  reason  for  contend- 
ing that  his  risk  attaches  at  as  early  a  period,  and  that  although  the  ten- 
ant for  life  had  died  the  same  night  (so  that  there  should  have  beeo  no 
profit)  still  the  purchase^money  must  have  been  paid.  I  must,  there- 
fore, refuse  the  purchaser's  motion  for  the  three-fourths  of  the  purchase- 
money  lodged  by  him,  and  make  the  order  of  reference  sought  by  the 
plaintiff.  The  order  will,  perhaps,  press  severely  on  the  gentleman  for 
whom,  as  it  now  appears,  Mr.  Lloyd  bid  in  trust,  and  I  regret  it  ¥ery 
much  ;  but  the  question  was  one  in  which  the  creditors  of  the  estate 
for  whom  there  is  a  deficient  fund,  were  no  less  interested  than 
the  purchaser ;  I  was  bound  to  consider  it  strictly,  and  was  not  at 
liberty  to  shew  any  favour  on  the  one  side  which  could  prejudice  the 
rights  upon  the  other.  I  may  state,  also,  that  the  grounds  of  my  decision 
are  altogether  independent  of  what  was  said  upon  the  motion,  but  does  not 
appear  upon  any  of  the  documents  before  me,  namely,  that  the  gentle- 
man on  whose  behalf  the  purchase  was  made,  was  the  person  entitled  neit 
in  remainder ;  and  that  being  sod  of  the  tenant  for  life,  and  living  with 
him,  he  had  special  means  of  knowing  at  the  time  of  the  purchase  what  was 
the  probable  value  of  the  life  upon  which  the  estate  depended.  I  have 
treated  the  case  as  if  Mr.  Lloyd  was  solely  interested  in  the  purchase ; 
and  it  may  be  observed  that  this  is  not  like  the  case  of  a  bill  for  specific 
performance  of  an  agreement,  in  which  the  Court  can  go  into  the  ques- 
tion of  consideration,  and  inquire  how  far  was  the  contract  conscientioos. 
This  is  a  naked  question  of  liability  arising  between  the  parties  and  under 
the  circumstances  already  suted,  and  if  the  Court  should  refuse  to  enforce 
Mr.  Lloyd's  bidding  there  would  be  no  remedy  at  law.  I  have  therefore 
felt  coerced  to  decide  as  already  mentioned ;  but  I  will  add,  that  the 
decision  is  not  satisfactory  to  my  own  feelings,  and  I  hope  there  will  be 
an  appeal. 


Order  : — Refuse  the  purchaser's  motion  without  costs ;  and  on 
the  pluntiff's  motion,  let  it  be  refered  to  the  Master  to  inquire 
and  report  whether  a  good  and  sufficient  title  to  the  estate  for 
life  of  the  late  Thomas  Going  in  and  to  the  towns  and  lands  of, 


(a)  9th  ed.  1  toI.  104. 
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&c.,  could  have  been  made  and  given  to  the  said  Edward  Lloyd, 
who  is  by  the  Master's  certificate  bearing  date  the  18th  of  Jan- 
uary 184],  stated  to  have  been  the  best  bidder  for  such  estate 
for  life  at  the  sale  thereof  before  the  said  Master  on  the  16th 
of  January  1841,  at  the  time  of  such  sale  to  him,  or  at  any 
other  and  what  period  previous  to  the  death  of  the  said  Thomas 
Going;  and  the  Court  doth  reserve  the  consideration  of  any 
further  order  to  be  made  in  relation  to  the  discharge  of  the 
said  Edward  Lloyd  from  his  bidding,  and  also  of  the  costs  of 
the  reference  hereby  directed,  until  the  Master  shall  have  made 
his  report.* 


*'The  abore  order  was  reTersed  upon  appeal  by  Lord  Chancellor  Planket,  on  Satur- 
dtj,  19tli  June  1841 ;  when  it  was  farther  ordered,  that  **  the  said  Edward  Lloyd  be 
**  released  from  bis  bidding,  tAe  said  Thomas  Going  having  died  before  the  said  sale  was 
^^ce^irmed;  and  that  the  Accountant-General  do  transfer  tothe  said  £.  Lloyd  somacb 
**of  the  Government  3^  per  cent,  stock  in  bank  to  the  credit  of  the  canse  as  shall, 
''with  the  approbation  of  the  Master,  be  equivalent  to  £500,  being  the  sum  lodged," 
&c.  This  appeal  was  the  last  case  of  general  interest  upon  which  his  Lordship  adju- 
dicated in  the  Court  of  Chancery ;  and  after  reversing  the  order  of  the  Master  of  the 
Bolls,  he  is  said  to  have  observed—  alluding  to  hid  successor,  who  was  expected  to 
take  his  seat  in  a  few  days— that  the  parties  would  have  the  opportunity  of  having  the 
ca«e  re-beard  immediately,  if  they  pleased ;  but  the  Reporter  has  heard  that  it  is  not 
likely  to  be  carried  further,  in  consequence  of  some  objections  to  the  title,  which  might 
be  fatal  if  insisted  on. 

It  is  obrioQS,  that  the  anomaly  which  requires  the  purchase-money  to  be  paid  before 
a  sale  can  be  properly  said  to  have  taken  place,  has  involved  the  practice  upon  judi- 
cial sales  in  this  country  in  enormous  difficulty  and  confusioD.  The  intention  of  it  may 
be  supposed  to  have  been  to  prevent  the  administration  of  justice  from  being  trifled  with, 
and  to  give  security  to  judicial  sales ;  and  it  may  be  admitted  that,  from  the  nature 
and  character  of  such  sales,  attempts  have  been  and  will  continue  to  be  made  from  time 
to  time,  to  delay  and  frustrate  them  if  possible.  But  such  attempts  are  as  likely  to  be 
made  in  England  as  in  this  country,  and  the  difference  in  the  Chancery  practice 
suggests  a  distinction  between  English  and  Irish  morals  which,  it  is  to  be  hoped, 
would  be  found  on  examination  to  be  as  unjust  as  it  is  offensive.  "Whatever  may 
hare  been  the  intention  of  the  Irish  rule,  few  practical  men  will  be  found  to  deny 
that  its  effect  has  been  not  to  restrain  fraud,  but  to  encourage  it.  In  the  Court  of  Ex- 
chequer, only  one-fourth  of  the  purchase-money  is  required  before  the  sale  is  confirmed 
absolutely,  and  the  sales  in  that  Court  are  not  a  whit  more  insecure  than  in  Chancery ; 
OD  the  contrary,  they  are  more  secure:  for  in  the  Exchequer,  ChilUngworih  v.  ChilUng^ 
worth,  1  Sim.  291,  would  apply ;  and  had  the  case  above  reported  occurred  in  that  Court, 
the  purchaser  might  have  been  bound  beyond  all  controversy.  As  to  impostors,  without 
either  character  or  property  to  lose,  pawning  themselves  as  bidders  at  judicial  sales,  the 
rale,  as  to  payment  of  the  whole  or  any  part  of  the  purchase-money  before  confirmation, 
can  have  no  application  at  all ;  and  the  course  of  the  Court  in  such  a  case  is  as  if  no  sueh 
rale  existed :  WiOeU  v.  CFlaheriie,  6  Law  Rec.,  N.  S.,  216 ;  Eyre  v.  Lynch,  ib.  21 7, «. 
In  truth  the  insisting  upon  payment  of  any  part  of  the  purchase-money  before  the 
nale— on  performance  before  the  contract—  involves  the  subsequent  proceedings  of  the 
Court  in  serious  difficulties  of  principle,  when  the  question   arises  as  to  the  time 
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from  which  the  purchaser  is  to  be  entitled  to  the  profits :  MmUgnmery  ▼.  CojpleU,  4  Lav 
Bee,  N.S.,  213:  S.  C.  2  Jones,  177  ;  bat  see  the  observations  <A  Pennefather,  B.,  in 
Vinceni  v.  Tkitfoiies,  2  Ir.  Eq.  B.  p.  427  ;  and  see  farther,  2  P.  Wms.  412 ;  S  Madd. 
34,  ». :  IS  Ves.  618  ;  1.  Ves.  jun.  94 ;  10  Yes.  606 ;  14  Yes.  691 ;  2  Cox,  331. 

In  Kmoan  ▼.  Blake^  1  Hog.  160,  the  late  Master  of  the  BoUs  laid  it  down— '<  Sixthly, 
*'  that  when  the  purchaser  pays  in  his  pordiase-money  between  aaj  two  gale  daj»,  be 
''  thus  acquires  a  right  to  the  rents  from  the  gale  day  prerioos  to  tlie  lodgment,  if  the 
^^  purchase  be  cmnpleted  wiihm  one  current  gale /row  the  bidding,"  This  oonditioa  may 
be  very  reasonable  in  the  abstract,  or  in  a  sound  state  of  tiiie  practice ;  but,  where  if 
the  equity  of  it  in  a  case  in  which  the  Court  exacts  the  whole  of  the  purchase-money 
before  it  will  allow  the  sale  to  be  confirmed  ?  There  does  not  seem  to  be  any  equity  or 
reason  for  it  in  such  a  case,  and  so  thought  Lord  Phnket  in  PraukrgoMi  ▼.  Egre. 
Nothing  abort  of  that  decision,  as  it  is  conceived,  could  have  been  justice  to  the  par- 
chaser  upon  the  present  state  of  the  practice ;  it  is  a  mere  acknowledgment  of  the  niley 
which,  however  objectionable  in  principle  must  be  respected  while  it  continues  to  be 
the  law  of  the  Court ;~  the  rule,  which  in  effect  insists  that  a  man  shall  have  been  pur- 
chaser before  the  sale.  The  decision  of  the  Master  of  the  Bolls  in  the  principal  case 
is  expressly  and  necessarily  grounded  upon  the  existing  state  of  the  praeticein  Ireland ; 
and  when  regard  is  had  to  the  facts — ^that,  before  the  estate  terminated,  the  tiae 
limited  by  the  rule  confirming  the  sale  nm  had  run  out ;  that  when  the  eight  days  expirad, 
it  was  the  right,  and  duty  of  the  purchaser  to  have  proceeded  without  any  loss  U  time 
to  have  lodged  the  remainder  of  the  purohase-money,  and  confirmed  the  sale;  that  tbe 
sale  might  have  been  confirmed,  but  was  not,  because  the  purchaser  delayed ;  and  that 
when  he  paused,  no  one  else  could  proceed, — it  certainly  is  not  easy  to  perceive  hov 
his  Honor's  decision  could  be  reversed  without  pulling  down  the  authority  ef  Lord 
Plunlnet's  decision  in  PrendergaH  v.  Eyre.  However,  the  Beporter  u  not  aware  of 
Lord  Plunket's  reasonings  upon  the  subject. 

It  would  be  a  mistake,  it  is  apprehended,  to  understand  the  decision  of  the  Master  of 
the  Bolls  as  grounded,  in  any  degree,  upon  the  questionable  authority  of  AMm  ▼• 
Tmffgood:  for  his  Honor  had  announced  his  decision  and  the  grounds  of  it,  before  be  ad- 
verted to  any  of  the  English  cases.  In  the  report  of  Annn  v.  Towgoodj  it  is  stated, 
that  "  In  the  particulars  of  sale,  the  lots  were  described  as  *■  The  life  inters 
'^ '  of  James  Strange,  Esq.,  aged  sixty-eeven  years,  whose  life  is  insurable  in  — 

«  <  £, ,'  &c.,  and  no    mention  was  made  of  the  time  from  which  the  purchaser 

"  was  to  receive  the  dividends  \  bid  ai  the  time  (^  the  sale  it  wis  stated,  that  the 
"  dividends  to  become  due  the  folhwing  day  would  be  the  property  of  the  purchaser:' 
It  could  scarcely  be  successfully  contended  that  this  was  not  a  fact  of  high  importance 
in  the  case ;  and  it  may  be  true  of  this,  as  has  been  observed  of  other  decisions  of 
Lord  Eldon,  that  the  order  was  critically  fitted  to  the  case,  although  &e  general 
observations  of  the  Court  were  liable  to  objection.  If,  however,  the  facts  above  men- 
tioned be  not  sufilcient  to  warrant  the  granting  of  the  petition  in  Anson  v.  Twcgvdy 
it  may  at  least  be  doubted  that  the  decision  could  be  justified  by  the  supposed  dl«tinc- 
tiou  between  a  fee*simple  and  a  life  estate.  An  estate,  and  the  beneficial  interest  ia 
it,  are  very  distinct  and  different  things ;  the  estate  may  be  unchanging  and  for  ever, 
and  the  beneficial  interest  in  it  constantly  fluctuating.  While  Lord  Eldon  speaks  of 
the  fee-simple  estate  and  the  life  estate,  it  would  seem  from  the  latter  paragn^ 
of  his  judgment,  that  what  was  in  his  mind  was  an  idea  of  the  fixedness  and  pennan- 
eoce  of  the  fee-simple  estate  and  the  utterly  uncertain  and  perishing  nature  of  the  lift 
interesL  If  he  had  compared  the  beneficial  interest  in  the  two  estates,  the  disdncdos 
would  not  hold.  The  uncertainty  of  the  beneficial  interest  applies  in  degree  to  pverT 
eetate :  in  a  few  weeks,  or  days,  aooidental  causes  might  greatly  increase  or  rednee 
almost  to  nothing  the  marketable  value  of  the  fee-simple.    A  life  estate,  it  is  trae. 
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*  m-4T  not  last  five  minutes  ;'  but  how  does  it  differ  in  that  re$<pect,  sn  far  as  the  real 
<]uf<tiAn  U  concenied,  from  property  which  may  be  burned  or  otherwitiie  destroyed  within 
x«  tihort  a  period,  though  the  legal  title  to  it  may  be  for  a  term  certain  ?  Both  interests 
are  alike  uDcertain,  and  unless  the  special  facts  in  Aiuon  t.  Totrgood,  before  adverted 
to,  and  also  the  circumstance — which  may  ha^e  been  a  persuasive  one—  of  the  purchaser 
beio^,  as  it  would  seem  from  his  name,  one  of  the  family  of  the  person  whose  life 
interest  was  sold,  can.  distinguish  that  case,  it  is  plain  that  Anson  y.  Towgood  and. 
Et  parte  Minor  cannot  stand  together.  Ejc  paHe  Minor  was  decided  in  the  year  1805; 
Lord  Eldon  held  it  over  for  consideration,  and  it  is  impossible  to  resist  the  force  and 
clearness  of  his  reasoning  in  it.     Twigg  v.  Fifield  was  in  1807,  and  it  is  remarkable 
with  what  accuracy  in  that  case  he  stated  and  carried  out  the  principle  of  his  former 
decinon.    Anmm  t.  Towgood  was  in  18S0,  and  although  he  again  adverts  to  1^ 
(^eciiion  in  Ex  parte  Minor ^  which  does  not  a{)j>ear  to  have  been  cited  on  die  motion, 
it  seems  as  if  his  recollection  of  it  was  very  imperfect :  for  he  must  otiierwise  have  seen 
that  the  reasoning  upon  which  the  decision  in  that  case  was  grounded  should  have  been 
a  complete  answer  to  his  question,  ''  If  the  tenant  for  life  had  died  the  same  night, 
''mastnot  the  purchase-money  ha^e  been  paid?"  According  to  his  reasoning  in  JRie 
pnHe  Minor y  it  certainly  should  not. 

ki  to  mutuality  of  contract,  it  may  be  observed  that  there  is  not  mutuality  in  the 
ineeption  of  any  contract :  there  must  first  be  a  proposal,  and  until  that  proposal  is  ac- 
cepted there  is  not  mutuality.  But  whether  the  contract  upon  a  judicial  sale  in  Eng- 
land differs  from  a  private  contract,  or  a  bidder  in  the  office  before  a  Master  from  a 
Udder  in  a  common  anetion  room,  in.any  other  respect  than  thattiieie  is  in  the  one  case, 
oeeeafarily,  a  little  longer  interval  between  the  proposal  and  the  aeoeptance  of  it  thaa 
Deed  be  in  the  other,  perhaps  deserves  consideration.  Even  as  to  the  Irish  practice, 
»e  Fergus  t.  Crore^  1  Sch.  &  Lef.  850 ;  'and  Ahen  v.  Bond,  ante  p.  367  ;  and  see  the 
fourth  rale  stated  in  Kirwan  v.  Blake^  1  Hog.  160. 
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Equity  Exch. 

LANGLEY  v.  AYLMER. 
SPILLER  V.  MELLIFpNT. 

May  1.  (Equity  Exchequer.) 

A   distrainiDg    Ju  the  first  of  these  causes,  Mr.  Ferguson  moved,  on  behalf  of  the 

order  will  not  .  ^       im  i.        •  •  .      i 

be  granted,  un-   receiver,  for  liberty  to  distrain  certain  tenants  m  the  affidavit  mentioned. 

h^*  affid*'*'^**'  "^^^  affidavit  of  the  receiver  stated  that  more  than  a  year's  rent  was  doe 
that  the  recei-  from  each  of  the  tenants ;  and  that  he,  <'  on  the  2nd  of  April  last, 
demanded  the    "  demanded  the  rent  so  due  from  the  tenants  (naming  them)  in  the  town 

rent  to  be  dis-  a  of  Rathkeale ;"  but  did  not  state  in  terms  that  he  personally  demaoded 

trained  for,  •  -  • 

from   the    te-  the  rent  from  them. 

nantfl :  but   it 

is  not  neceua- 

ry  that  the  af-         RiCHABDS,   B.,* 

Btatein termv         Held  that  the  affidavit  was  sufficient,  and  granted  the  application. 

thathe;i^«0M- 
oUy  demanded 
the  rent,  if  it        In  the  second  of  these  causes,  Mr.  •/.  S.  Townsend  made  a  similar 

stote  facta  application,  upon  an  affidavit  which  stated  that  he  (the  receiver)  de- 
appean  to  the    manded  the  rent  from  the  tenants ;  not  stating  that  he  had  personally 

demand  was      demanded  it,  or  where  he  had  demanded  it. 

personally 

Richards,  B.,* 

Held  that  the  affidavit  was  insufficient,  as  the  demand  might  hare 
been  by  an  agent,  or  by  letter;  and  refused  to  make  any  order  upon  tbe 
motion. 


May  10. 


CARR,  Petitioner:  AUSTIN,  Respondent. 


An     ^^^^  Mb.  Spboule,  for  the  petitioner,  moved,  without  notice,  to  renew  an 

appointment  of  order  made  in  this  matter,  and  bearing  date  the  4th  of  December  1839* 

jndflnnen?  un*  I'  ^*®  *"  absolute  order  for  the  appointment  of  a  receiver  upon  a  judg- 

der  the  6  &  6  ment  under  the  5  &  6  W.  4,  c.  55.  It  was  alleged  that  the  respondent  had 

which  has  not  been  out  of  the  jurisdiction  of  the   Court;  and  that  it  had  been  found 

f**°  ^^^  °°  impossible  to  proceed  in  the  office  upon  the  order,  until  Hilary  Term  1841. 

year,  will  not  At  that  time  the  order  was  more  than  a  year  old,  and  the  Remembraocer 

SSli:""!;"^;.-  declined  to  act  under  it. 

pear  tiiat  the 

ludgment   has 

been  revived  within  the  year  previous  to  the  application. 
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The  CocmT*  inquired  when  the  judgment  had  been  revived ;  and 
upon  being  informed  that  it  had  not  been  revived  dnce  the  conditional 
order  for  the  appointment  of  the  receiver  had  been  granted,  said  it  had 
been  ruled  that  the  judgment  must  be  revived  within  the  year  previous 
to  the  application ;  otherwise  the  order  for  tbe  appointment  of  the  receiver 
would  not  be  renewed. 

No  rule. 
*  Riehardj,  B.,  jo/ttf. 


1841. 
Efuiiyejeck. 


V.  HENRY. 

Th£  bill  in  thb  cause  was  filed  by  the  grantee  of  an  annuity  charged 
upon  the  estate  of  tbe  defendant,  the  grantor,  to  ruse  the  arrears 
thereof,  and  for  a  receiver.  It  appeared  that  after  the  bill  had  been  filed, 
a  person  wbo  had  a  cbarge  upon  the  annuity  filed  a  bill  against  the  grantor 
and  grantee,  to  raise  the  amount  of  his  charge.  A  decree  was  pro- 
nounced in  the  first  cause ;  and  the  plaintiff  in  the  second  cause  was 
restrained  from  proceeding  in  it,  liberty  being  given  to  bim  to  prove 
his  demand  and  costs  under  the  decree  in  the  first  cause. 

It  was  now  sought  by  the  plaintiff  in  the  first  cause,  that  tbe  costs  of 
the  plaintiff  in  the  second  cause  should  be  borne  by  tbe  estate.     Sedper 


May  10. 

Tbe   cofits 
of  eDcambran- 
cers  upon  a 
fund  charged 
upon  an  estate, 
are  to  be  borne 
not  by  the  es- 
tate, W  by  the 
fund. 


PEimSTATmB,   B. 

It  is  the  constant  course  of  the  Court  that  the  costs  of  encumbrancers 
upon  a  fund  charged  upon  an  estate  shoold  not  come  out  of  the  estate, 
bat  out  of  the  fund.  They  are  occasioned  by  the  act  of  the  owner  of 
the  fund,  and  not  of  the  owner  of  the  estate. 

It  was  decreed  that  the  estate  should  only  be  charged  with  the  costs  of 
the  suit  to  raise  the  arrears  of  the  annuity :  and  that  the  costs  of  the 
second  suit  should  be  borne  by  the  annuity,  and  not  by  the  estate. 


3  s     t 
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May  10. 

One  of  seyeral 
cestui  fue 
tnuti  of  tLfand 
charged   upon 
land,  filed  abiU 
against  the 
owners  of  the 
estate,  the 
other  eettui 
pte  trusis  and 
the  trustees 
(who  had  re- 
fused to  act), 
to  raise   its 
amount  and 
for  payment 
thereof  to  the 
persons    enti- 
tled.   Held, 
that    the  suit 
beiug  for   the 
benefit   of  all 
the  cestui  que 
trusts^   they 
were  bound  to 
contribute    in 
proportion     to 
their  shares  to 
the  difference 
between  the 
taxed  coets  be- 
tween party 
and  party,  and 
the  plaintiff's 
coets    of    suit 
taxed  as  if  he 
were  the  trus- 
tee of  the  fund. 


BAGGE  V. 


Thb  bill  in  this  cause  was  filed  by  the  plaintiff^  who  was  one  of  the  nrra.- 
que  trtuts  of  a  sum  of  money  charged  upon  land,  against  Che  penoc  « 
whose  estate  the  fund  was  charged,  and  also  against  the  trustees  aod  '}^ 
other  cestui  que  trusts  thereof.  The  object  of  the  suit  was  to  raise  ti» 
amount  of  the  charge,  and  for  payment  of  it  to  the  plaintiff'  aad  'h 
other  cestui  que  trusts  according  to  their  rights  thereto.  The  tivsttrss 
had  refused  to  act  in  the  trusts. 

Upon  the  cause  coming  on  to  be  heard  upon  report  and  merits,  i: 
appeared  that  the  plaintiff  and  the  other  cestui  que  trusts  were  entitled  '^ 
the  fund  in  equal  shares ;  each  to  one-seventh  part  thereof:  and  a  decree 
was  made  for  payment  of  it  accordingly,  with  costs. 

Mr.  Warren^  Q.  C,  for  the  plaintiff,  then  applied  to  the  Court  for  i 
declaration  in  the  decree,  that  the  defendants,  the  other  cestui  que  truu. 
should  contribute  to  the  difference  between  the  plaintiff^s  costs  as  betwea 
attorney  and  client  and  party  and  party,  in  proportion  to  their  shires. 
The  suit  was  necessary,  and  for  the  benefit  of  all  the  cestui  que  tnud*. 

Peknefather,  B. 

If  this  bill  had  been  filed  by  the  trustee,  he  would  have  been  decree: 
his  extra  costs  out  of  the  fund  ;  and  therefore  the  plaintiff*,  being  placed 
in  the  situation  of  the  trustee  by  reason  of  the  latter  having  reoonnced 
the  trusts,  and  having  realised  the  fund  for  the  benefit  of  all  the  cettu 
que  trustSf  ought  to  get  the  same  costs  as  the  trustee  would  have  receiTe<L 
Therefore,  we  will  add  to  the  decree  a  direction,  >that  in  taxing  the 
plaintiff's  costs,  the  Officer  do  tax  such  costs  as  have  been  properly  tod 
necessarily  incurred  by  him,  and  in  the  same  manner  as  if  he  were  taxing 
the  costs  of  a  trustee  or  personal  representative ;  and  that  the  cestm 
que  trusts  do  contribute  to  the  difference  between  such  costs  and  tbe 
costs  between  party  and  party  in  proportion  to  their  shares  in  the  fund. 


May  11. 

The  devisee  of 
the  equity  of 
redemption  in 
tnist  for  other 
persons,  is  a 
necessary  par- 
ty to  a  fore- 
clotnre  suit. 


SCULLY  V.   SCULLY. 

The  bill  was  filed  to  foreclose  a  mortgage  in  fee.  After  the  execution  of 
the  mortgage,  the  mortgagor  devised  the  equity  of  redemption  to  tvo 
trustees,  upon  trust  to  sell  and  to  divide  the  produce  amongst  his  three 
sbters,  one  of  whom  was  a  married  woman ;  but  there  was  no  trust  for 
her  separate  use.     The  trustees  for  sale  were  made  parties  to  the  suit 
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Upon  the  cause  coming  on  to  be  heard  upon  report  and  merits,  1841. 

Mr.  Comns,  Q.  C,  for  the  inheritor,  objected  that  the  trustees  were  >gy««»-E«?f 

not  necessary  parties,  and  were  not  entitled  to  costs  against  him.     He  scuixt 

cited  Head  v.  Tevnham  (a).  ^* 

SCUIil^Y. 
PsimEFATHEB,    B. 

An  equity  of  redemption  is  considered  as  an  estate  in  a  Court  of 
Equity ;  and,  therefore,  the  devisee  of  it  must  be  brought  before  the 
Court,  although  he  holds  it  in  trust  for  another.  I  do  not  see  how  title 
to  the  estates  could  be  made  out  if  the  devisees  were  not  made  parties  to 
the  suit. 

(a)  1  Cox,  57. 


HUGHES  V.  NASH, 

By  the  marriage  settlement  of  the  plaintiff's  father,  a  term  of  500  years 
was  created  in  certain  lands,  the  trusts  of  which  were  to  raise  portions  for 
the  younger  children  of  the  marriage.  Subject  to  this  term,  the  lands 
were  limited  to  the  first  and  other  sons  of  the  marriage  in  tail  male. 
The  plaintiff  was  the  eldest  son  of  the  marriage;  and  the  value  of 
the  settled  estate  being  less  than  the  amount  of  the  younger  children's 
portions,  he,  after  his  father's  decease,  filed  the  present  bill  against  his 
brothers  and  sisters,  stating  that  the  fund  was  insufficient,  and  praying 
for  a  sale  of  the  term  and  payment  of  their  portions  to  the  younger  chil- 
dren. He  adopted  this  course  for  the  purpose  of  being  paid  his  costs  of 
suit  out  of  the  produce  of  the  suit,  in  priority  to  the  portions. 
The  cause  now  coming  on  to  be  heard  on  report  and  merits, 

Mr.  CoUifUf  Q.  C,  and  Mr.  B.  Lloyd^  for  the  plaintiff,  applied  that  he 
should  be  paid  his  costs  in  the  first  instance  out  of  the  funds ;  and  cited 
Head  v.  Mtmey  (a). 


Ma^  11. 

The  value  of  a 
settled    estate 
being  lees  than 
the    sum 
charged  there- 
on for  younger 
children's  por- 
tions, the    in- 
heritor filed  a 
bill  against 
the  younger 
children  for  a 
sale  of  the  es- 
tate;   and  at 
the  final  hear- 
ing   asked  for 
his  costs  in 
priority  to  their 
demands : — 
Heid^  that   in 
the  absence  of 
any  agreement 
to  that  effect, 
he  was  not  en- 
titled to.  them. 


Pekitefatheb,  B. 


law. 


Head  ▼.  McU' 
sey,    3    Moll. 

It  must  be  a  very  special  case  which  will  entitle  a  puisne  creditor  to    f^^y  ^  °^^ 
be  pud  his  costs  in  preference  to   a  prior  creditor  ;  a  multo  fortioriy  it 
must  be  a  very  special  case  which  will  entitle  a  debtor  to  be  paid  his  costs 
in  priority  to  the  demands  of  his  creditor.     The  creditors,  if  they  please, 
may  call  on  the  debtor  to  file  a  bill  for  their  benefit,  and  agree  that  he 


(a)  3  MoU.  467. 
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shall  have  his  costs  in  priority  ;  bat  thej  are  the  penons  to  deteraioe 
whether  such  a  course  of  prooeediug  will  be  for  their  benefit*  and  not  the 
debtor ;  and  without  an  express  agreement*  the  debtor  oanoot  get  his 
costs  against  them. 

Richards,  B. 

The  plaintiff  does  not  file  this  bill  as  a  person  entitled  to  any  portion  of 
the  charge  upon  this  estate*  His  only  title  is  to  the  surplus  after  psj- 
ing  off  the  ^aige.  As  to  the  cases  in  MMo^  some  of  them  are  t erj 
good ;  but  others  of  them  are  short  notes*  which  are  very  neariy  unio- 
telligible. 

The  CouBT  refused  the  plaintiff's  applicaUon*  and  said  nothing 
about  his  costs  in  the  decree. 


ifayia. 

Where  tiie 
farchaaer  hu 
been  disohug- 
vd  upon  a  re- 
port of  bad  ti- 
tle, it  is  the 
right  of  the  in- 
heritor to  ha^e 
the  estate 
again  eet  up  to 
be  sold;  and, 
therefore,  tin 
Court  wiU  not, 
against  his  de- 
sire, snbstitute 
In  toe  place  of 
the  diflchaigod 
pvrehaser*     la 
person  who  of- 
fers to  take 
the  estate  at 
the  same 
price,  ;Bmd  not 
oWeottodie 
title. 


O'CONNOR  tf.  BERNARD. 

Mb.  S.  CoLLins*  Q.  C,  for  the  plaintiff,  moTed  that  it  be  referred  lo 
the  Remembrancer  to  settle  coaditioBs  of  sale.  The  former  purchaser 
had  been  dischsrged  upon  a  report  of  bad  title ;  certain  of  the  title- dee<ls 
not  bmng  forthcoming. 

Mr.  JStaUf  for  the  defendant,  consented  to  the  application. 

Mr.  CoUimt  then  offered  to  undertake  to  procure  two  new  purchasers 
in  the  place  of  the  discharged  purchaser,  who  would  take  the  estate  at 
the  price  for  which  it  had  formerly  been  sold,  and  would  not  object  to 
the  title. 

Mr.  Hunt  objected. 

PENinBFATHEB,    B. 

It  is  quite  out  of  course.  When  the  purchaser  has  been  disc)iai^ge<(  it 
is  the  right  of  the  defendant  to  have  the  estate  again  set  op  to  be  sold. 
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MULEY  and  others.    .     .     Petitioners; 

SMITHS Respondents. 

I  W.  4,  c.  60. 

May  13. 

Mb.  J.  Obfbh  moved  the  prayer  of  this  petition,  which  was,  that  it  be  re-    A  trustee  of 
lerred  to  the  Remembrancer  to  inquire  and  report  whether  the  respondents   ^^^f  ^^^ 
or  any  or  either  of  them  were  possessed  of  the  several  trust  funds  in  the   lia^ing  acted 
petition  mentioned  as  a  trustee  or  trustees  within  meaning  of  the  Act  of  ^ied,  and  ap- 
ihe  1  fF.  4,  c.  60 :  and  if  so,  that  the  Remembrancer  do  approve  of  fit   J^4°?^idenr" 
and  proper  persons  to  be  trustees  in  their  place ;  &c.  within  the  jn- 

The  peUtion  stated  that  by  Indenture  of  the  10th  of  June  1820  (ia  p^^^^u'' 
which  was  recited  a  lease  of  the  20th  of  October  1817  of  certain  pre-  but  never  acted 
mises  for  the  term  of  900  years,  and  which  was  then  vested  in  J.  Bomford ;    i^^  in  the 

and  also  that  J.  Bomford  had  by  his  bond  of  equal  date  with  this  inden-    trusts,  which 

•  *  ,      ,  ,  were  still  con- 

ture  secured  to  P.  Smith  the  principal  sum  of  £600  with  interest),  it  was    tinning.— 
witnessed  that  for  the  purpose  of  making  a  provision  for  the  petitioners   ^^^j|^  \^' 
Rosina  Mnley  and  Sophia  Murphy  otherwise  Wilson,  and  for  the  children    risdiction  to 
of  Sophia,  J.  Bomford  assigned  to  P.  Smith,  his  executors,  administrators   tnuSees  nnder 
and  assigns,  the  premises  demised  by  the  lease  of  1817:  and  it  was   ^^  I['^  ^' 
declared  that  be  should  (after  payment  of  the  head  rent  and  other  out-       frhe  original 
goings)  pay  the  yearly  profit  rent  of  the  said  premises  and  also  the  interest   ^^^^^^1?^'°^ 
on  the  bond  for  £500  to  the  petitioners  Rosina  and  Sophia  in  equal  shares   breach  of  trust, 
during  their  joint  lives ;  and  after  the  death  of  Rosina  in  the  lifetime  of  pointed^'nevlP' 
Sophia,    then  the  entire    of  said  rents  and  interest  to  Sophia  during   trustees,  the 
her  life ;    and  after  her  decease,  then  (subject  to  the  life  interest  of   the  old  trustee 
Rosina  in  one  moiety  of  same),  that  P.  Smith  should  stand  possessed   ^°^^^i'^°S  ^ 
of  said  trust  funds  in  trust  for  the  children  of  Sophia.  trust  fund. 

The  petition  then  set  forth  the  marriage  settlement  of  Sophia  Wilson 
with  A.  Murphy,  and  other  deeds ;  whereby  a  sum  of  £500  secured  by 
mortgage,  was  vested  in  P.  Smith  in  trust  for  S.  Murphy  and  her  children : 
that  J.  Bomford  died  in  July  1837,  and  that  his  executors  in  August 
1837  paid  to  P.  Smith  the  sum  of  £500  which  had  been  secured  by  the 
bond  of.  J.  Bomford:  and  which  sum  was  invested  by  P.  Smith  in  the 
purchase  of  three  per  cent  consols ; — that  A.  Murphy  died  leaving  his 
wife  Sophia  and  three  children  him  surviving, — that  Sophia  Murphy  had 
requested  P.  Smith  to  advance  her  £100,  part  of  the  trust  funds,  upon  the 
security  of  her  bond  and  warrant  of  attorney  and  an  insurance  upon  her 
life,  which  he  had  accordingly  done : — and  that  P.  Smith  had  died  iu 
November  1840,  having  appointed  the  respondents  his  executors,  who 
proved  his  will ;  but  that  they  had  never  acted  and  had  positively  refused 
to  act  in  the  trusts  aforesaid  ;  and  in  particular  on  the  9th  of  January 
1841,  they  refused  to  receive  the  dividends  on  the  stock  then  standing  in 
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1841.  the  name  of  P.  Smith,  although  applied  to  by  the  petitiooers  so  to  do: 

Equity  Eiceh.  ^nd  that  they  were  willing,  if  the  Court  should  so  direct,  to  replace  the 

MULET  £100  of  the  trust  funds  which  had  been  advanced  by  P.  Smith  to  Sophia 

^'  Murphy. 

SMITHS. 

*  Mr.  Orpen. — The  trust  property  consists  of  lands  held  for  a  term  of 

years,  and  stock  in  the  public  funds.  The  settlement  does  not  cootuo 
any  power  to  appoint  new  trustees ;  but  the  22nd  section  of  the  \  W,^ 
c.  60,  authorizes  the  Court  to  appoint  new  trustees  in  cases  which  faQ 
within  the  operation  of  the  previous  sections  of  the  act.  The  previoos 
sections  applicable  to  this  case  are  the  9th  and  10th.  They  both  include 
within  their  operation  the  case  of  a  trustee  or  his  executor  neglecting  or 
refusing  to  assign  or  transfer  the  trust  funds  or  to  receive  the  dividends.— 
[Richards,  B. — You  do  not  l>ring  your  case  within  those  sections.  No 
request  in  writing  has  been  made,  or  deed  tendered  by  the  person  entitled 
to  the  executors,  in  the  manner  required  by  the  act]. — It  b  not  necessary 
that  it  should.     Johnston  v.  Anketell  (a)  ;  O'Keeffe  v.  Thompson  (h). 

Pennefatheb,  B. 

In  the  case  of  a  recent  trust,  the  22nd  section  of  the  act  places  a  deed 
which  does  not  contun  a  power  to  appoint  new  trustees,  in  the  same  sita- 
ation  as  a  deed  containing  such  a  power,  in  the  instances  mentioned  in 
the  former  sections.  The  act  is  very  obscure ;  but  it  appears  to  me  thai 
this  is  a  case  within  its  operation. 

Foster,  B. 

The  Legislature  evidently  intended  that  the  ac(  should  have  an  eiten- 
sive  application  ;  but  we  cannot  disguise  it  from  ourselves  that  if  we  were 
to  construe  it  strictly,  it  would^ave  little  or  no  operation  at  all.  We  are 
bound  to  give  it  effect  wherever  we  can. 

Richards,  B. 

I  do  not  deny  but  that  I  have  some  difficulty  in  saying  that  this  is  t 
case  within  the  act:  but  this  Court  and  the  Court  of  Chancery  have  con- 
strued those  sections  in  the  way  in  which  we  are  now  called  on  to  constnie 
them.  This  Act  of  Parliament  must  receive  its  construction  from  the 
decisions  of  the  Courts ;  for  it  is  exceedingly  obscure :  and  therefore^ 
upon  the  authorities  I  accede  to  the  application.  At  the  same  time,  1 
think  that  the  construction  given  to  the  act  is  a  wholesome  and  benefi- 
cial one. 

Reference  made  accordingly;    the  respondents   undertaking  to 
replace  the  £100  lent  by  their  testator  to  Mrs.  Murphy. 

(o)  5  Law  Rec.  N.  S.  201.  (6)  6  Law  R«c.  N.  S.  3SS. 
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Equity  Each, 

MACKAY  V.  ORR. 

May  16. 

Mr.  Nelson,  on  behalf  of  the  administratrix  of  a  discharged  purchaser,    a  purchaser 

moved  that  it  be  referred  to  the  Remembrancer  to  ascertain  the  sum  due    ^^^®'  tne  de- 
cree of  tne 

to  her  as  such  administratrix,  for  intere^  and  costs  ;  and  that  the  same  Court  was  dia- 

when  ascertained  be  paid  to  her  by  the  plaintiflf.  ^  report  of  bad 

The  lands  were  set  up  to  be  sold  in  November  1831,  on  which  occasion  title;  »nd  it 

the  deceased  was  declared  the  purchaser,  and  lodged  one-fourth  of  his  that  his  deposit 

purchase  money  in  bank  to  the  credit  of  the  cause.     Some  time  in  the  J^  ,?"*    ?^|| 

year  1832,  an  attachment  issued  against  him  for  not  completing  his  pur-  out  prejudice 

chase ;  the  costs  of  which  had  not  as  yet  been  paid.     It  did  not  appear  f^^  ti^^mter^^ 

that  any  further  proceedings  were  tak^n  until  the  20th  of  June  1834,  when   thereon  and  his 

costs    when 
the  purchaser  obtained  an  order  for  a  reference  to  the  Remembrancer   there  should  be 

to  ascertain  whether  a  good  title  could  be  made  to  the  premises.   On  the  ^  ^"°^  ^'^— . 

lOth  of  December  1834  the  Remembrancer  reported  that  a  good  title  died   before 

had  not  been  made  to  them  ;  and  thereupon  the  purchaser  was  discharged,  ^ere'taxed^or 

and  it  was  ordered  that  the  one-fourth  of  the  purchase  money,  lodged  a  fund  for  their 

by  him  in  Court,  should  be  repaid  him,  without  prejudice  to  his  applying  realised. 

for  his  interest  thereon  and  costs,  when  there  should  be  a  fund  in  Court.   ?^?  ^\  °°  * 

fund    being 

On  the  24th  of  January  1 839>  the  premises  were  set  up  to  be  re-sold ;    afterwards  re- 
on  which  occasion  the  plaintiff,  by  the  intervention  of  a  trustee,  became    ^^^  Venre^'^" 

the  purchaser  thereof ;  and  shortly  afterwards  obtained  an  order  that  the    sentative   was 
■n  %  J  **i  ^i_'  !_•••  entitled  to  be 

Remembrancer  do  execute  the  conveyance  to  nim,  upon  his  signmg  a    p^id   thereout 

receipt  in  the  cant  book  for  the  amount  of  the  purchase  money,  he  being  ^^  interest 
the  only  creditor,  and  the  sum  reported  due  to  him  exceeding  the  amount  An  order 
of  the  purchase  n.oney.  .  awa^""' 

attachment  a- 
Mr.  M^Mechan  for  the  plaintiff. — There  are  three  objections  to  this    fhaaer  for^not 

application.     First,  it  is  for  the  payment  of  costs  alleged  to  have  become    completing  his 

purchase, 
^ae  to  a  party  who  died  before  either  they  were  taxed  or  the  fund  for    Thereupon  he 

their  payment  was  realised.     Barry  v.  Stawell(a)  does  not  go  the  length  obtained  an  or- 

of  this  case.     There  the  costs  were  decreed ;  here  there  was  neither  ence  as  to  the 

order  or  decree  for  their  payment.     The  words  "  without  prejudice,  kc/*  that  he  was  not 

in  the   order  determine  nothing.     Barry  v.  Stawell  is  also  of  dubious  entitled  to  in- 

authority ;  it  is  contrary  to  Averall  v.  Wade  (6),  and  has  gone   much  period  interre- 

farther  than  the  other  cases  on  the  subject.     Secondly  ;  supposing  this  to  ^°^  j  ^*t^V^ 

be  the  application  of  the  purchaser  himself,  it  ought  not  to  be  granted  the    lodgment 

because  of  his  laches.     Four  years  elapsed  between  the  sale  and  the    ^athedatTof 

the  order  of  re- 
ference, or  to 
the  costs  incurred  by  him  during  that  interval ;  and  that  the  costs  of  the  order  for 
the  attachment  should  be  set  off  against  the.  interest  and  costs  due  to  him. 

(a)  3  Ir.  £  <.  Bep.  146.  (6)  1  Moll.  571. 


OBB. 
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1841.         report  of  bad  title.     If  a  purchaser  ha?e  an  objection  to  the  title«  he 

EftatyEjKk*    ought  to  bring  it  forward  at  once,  or  he  will  not  be  allowed  interest  and 

MACKAT      costs.    Mogennu  v.  Palhn  (a).     Thirdly,  The  costs  of  the  attachment 

V.  remaining  unpaid,  it  must  be  taken  that  there  was  an  agreement  to  set 

them   off  against  the  purchaser's  interest  and  costs. — '^  Rich  abbs,  B. 

You  are  entitled  to  credit  for  them.] 

Richards,  B.* 

I  am  of  opinion  that  the  purchaser  is  not  entitled  to  interest  for  the 
time  which  elapsed  before  he  obtained  the  order  of  reference  as  to  the 
title.  The  case  is  a  plain  one.  It  appears  that  the  purchaser,  instead 
of  proceeding  to  complete  his  purchase  as  he  ought,  so  acted  that  the 
plaintiff  was  obliged  to  obtain  a  conditional  and  then  an  absolute  order  for 
an  attachment  against  him.  He  then  became  active,  and  obtained  the 
order  of  the  20th  of  June  1834,  under  which  the  report  of  bad  title 
was  made  on  the  10th  of  December  1834.  According  to  the  course  of 
this  Court,  the  purchaser  thereupon  became  entitled  to  get  back  his 
deposit,  and  to  be  paid  the  interest  thereon,  and  also  the  costs  properly 
and  necessarily  incurred  by  him  in  the  investigation  of  the  title.  In  this 
case,  when  the  deposit  was  paid  back  to  the  purchaser,  it  happened  that 
there  was  not  a  fund  in  Court  for  payment  of  his  interest  and  costs ;  hot 
subsequently  the  estate  was  sold  ;  and  though  there  is  not  now  any  fond 
actually  in  Court,  yet  the  case  is  the  same  as  if  there  were  ;  for  the  plain- 
tiff has  become  the  purchaser,  and  has  retained  the  purchase  money  in 
part  satisfaction  of  his  debt.  There  is  thereforei  no  difficulty  in  making; 
an  order  on  the  plaintiff  to  pay  the  interest  and  costs  to  which  the  pur- 
chaser is  entitled  :  and  it  appears  to  me  that  those  costs  are  the  costs  of 
the  order  of  the  20th  of  June  1834>,  and  of  the  subsequent  proceedings; 
and  that  the  only  interest  he  is  entitled  to  is  interest  from  the  same  20(h 
of  June  until  the  deposit  was  repaid  to  him :  and  as  against  such  costs 
and  interest,  the  costs  of  the  attachment  must  be  set  off. 

It  has  been  argued  that  the  right  to  the  interest  and  costs,  in  this  in- 
stance, has  died  with  the  party  entitled  to  receive  them.  Now  I  do  not 
consider  it  adviseable  to  discourage  purchasers  from  bidding  for  estates 
set  up  to  be  sold  under  the  decree  of  the  Court.  When  a  person  bids 
for  such  an  estate  on  the  supposition  that  he  is  to  get  a  good  title  with  it, 
he  ought,  if  a  good  title  cannot  be  made  out,  not  merely  be  pud  back 
his  deposit,  but  also  be  paid  interest  thereon,  and  be  indemnified  against 
all  his  expenses.  That  is  but  natural  justice ;  and  therefore  I  am  not 
disposed  to  press  the  case  further  against  the  purchaser  than  I  am  coerced 
by  the  rules  of  law,  and  by  express  authority.  The  purchaser's  right  to 
the  interest  and  costs  is  clear  ;  and  the  order  paying  him  back  his  deposit, 

(a)  2  Moll.  661 ,  574. 
*  Solw. 
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and  saving  his  right  to  apply  for  them  when  there  shoold  be  a  fund 
in  Court,  is  a  full  recognition  upon  record  of  that  right.  There- 
fore I  think  that  this  is  not  that  species  of  right  which  dies  with  the 
person.  I  do  not  consider  that  sales  under  the  Court  fall  by  any  means 
within  the  principle  relied  upon.  Then  it  is  said  that  though  interest 
does  not  fall  within  that  principle,  costs  do.  But  without  entering  into 
the  question  discussed  by  the  Master  of  the  Rolls  in  Barry  v.  StaweU^ 
I  must  say  that  wherever  there  is  a  right  subsisting  which  survives,  the 
costs  necessarily  appertaining  to  it  are  accessorial  and  must  also  survive. 
Here  the  title  of  the  personal  representative  to  the  interest  is  clear : 
and  that  carries  with  it  the  title  to  the  costs. 


1841. 
Equity  Ej.'ch* 

MACKAY 

V. 
OBR. 


ANONYMOUS. 

Mr.  Rogers,  with  whom  was  Mr.  Corhett,  for  the  plaintiff,  applied  for 
liberty  to  substitute  the  service  of  the  subpoena  to  appear  and  answer 
upon  the  law  agent  and  on  the  receiver  of  the  defendant.  The  affidavit 
upon  which  the  application  was  founded  stated  that  the  suit  was  instituted 
to  raise  the  amount  of  a  charge  affecting  lands  in  Ireland  ;  and  that  the 
defendant  was  resident  in  France,  out  of  the  jurisdiction  of  the  Court, 
and  had  so  resided  for  the  last  twelve  months,  but  that  the  plaintiff  was 
ignorant  of  his  precise  place  of  residence  there.  That  Mr.  Guinness  had 
been  appointed  receiver  of  the  rents  of  the  lands  affected  by  the  charge,  in 
a  cause  then  pending  in  the  Court  of  Chancery ;  and  that  Messrs.  Symes 
and  Keller  were  the  law  agents  of  the  defendant ;  and  that  in.  an  adver- 
tisement for  the  sale  of  the  defendant's  property,  which  had  lately  ap- 
peared in  one  of  the  Dublin  newspapers,  Messrs.  Symes  and  Keller  were 
referred  to  as  the  persons  to  whom  proposals  were  to  be  made.  CaUaghan 
T.  Pepper  (a),  and  Somers  v.  ConoUy  {h)  are  in  point. — [Richabds,  B. 
Guinness  has  been  appointed  receiver  by  the  Court  of  Chancery  in  a  cause 
in  which  the  defendant  is  a  party.  That  is  a  very  different  thing  from  his 
being  appointed  by  the  party  himself  to  receive  the  rents  for  his  benefit. 
The  appointment  of  a  receiver  in  a  cause  is  generally  a  proceeding 
hostile  to  the  owner  of  the  estate.] — That  objection  does  not  apply 
to  Messrs.  Symes  and  Keller. — [Richards,  B.  The  act  does  not 
authorise  the  Court  to  order  the  subpoena  to  be  served  upon  the  law 
agent  of  the  defendant. — Bradt,  C.  B.  The  language  of  the  act  is 
very  precise.     It  empowers  the  Court  to  order  the  subpoena  to  be  served 


May7&. 

A  receiver  ap- 
pointed by  the 
Court  of  Chan* 
eery  in  an  ad- 
Tcrse  suit  is 
not  the  recei- 
ver of  the  in- 
heritor within 
the  meaning  of 
the  4  &  5  ?r. 
4,  c.  82. 

The  4  &  6 
W.  4,  c.  82, 
does  not  au- 
thorise the 
Court  to  sub- 
stitute service 
of  the  subpcB- 
na  to  appear 
on  the  law 
agent  of  the 
defendant. 


(n)  2  Jo.  46. 


(&)  1  Ir.  £q.  Bep.  416. 
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Equiitf  Egch, 

ANONYMOUS 


upon  the  receiver,  steward,  or  other  person  receiving  or  remitting  (^ 
rente  of  the  lands  or  premisesy  if  awfy  in  the  suit  mentioned. — ^Rich- 
ABDSy  B.  It  must  be  shewn,  that  with  reference  to  the  land  upon 
which  the  plaintiff's  demand  is  charged,  there  is  some  person  acting  as 
the  receiTer  for  the  defendant,  or  remitting  him  the  rents  thereof:  other- 
wise the  land  agent  might  be  for  other  lands  altogether.-^BBADT,  C.  6. 
And  if  the  receiver  over  those  very  lands  be  appointed  in  a  snit  in 
Chancery,  how  can  he  remit  the  rents  to  the  defendant  ?] 

No  rule. 


If  the  defend- 
ant   have  not 
appeared  in  the 
canjie  it  is  not 
necessary    to 
give  him  notice 
of  a  motion  for 
lihertj  to  exe- 
cute a  leqaet- 
tration  on  the 
decree  against 
his  real  estate : 
but  the  motion 
will    not    be 
granted  if  the 
annual    value 
of    the    real 
estate  be   not 
stated    in  the 
affidavit 


EDWARDS  V.  PLUNKETT. 

Motion  for  liberty  to  execute  a  sequestration  which  had  issued  to  compel 
payment  of  the  sum  decreed  to  be  paid  in  this  cause.  The  suit  was  in- 
stituted for  the  recovery  of  certain  arrears  of  tithe  composition ;  the 
defendant  had  not  appeared  in  the  cause.  No  notice  was  given  of  this 
application  ;  which  was  grounded  upon  a  return  of  non  ei^  to  an 
attachment.  Counsel  stated  that  he  applied  for  liberty  to  execute  the 
sequestration  against  the  real  estate  as  well  as  the  personal  property  of 
the  defendant. 

The  CouBT*  were  of  opinion  that  the  want  of  notice  was  not  an 
objection  to  the  application,  as  the  defendant  had  not  appeared  in  ibe 
cause ;  but  said  that  they  would  not  grant  the  application  so  ^  as  it 
aought  Sot  liberty  to  execute  the  sequestration  against  the  real  estate  of 
the  defendant,  for  that  the  annual  value  of  it  was  not  stated  in  the 
affidarit. 

The  application  so  far  as  it  related  to  the  personal  property  was 
granted. 

*  Pennefkather,  B.,  and  Richaids,  B. 
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1841. 

BROWN  V.  ALLEN. 

June  5* 


Mk.  Roger  C  Walkbb>  on  behalf  of  the  personal  representative  of  the  Where    the 

pUiotiff  mo?ed  for  liberty  to  file  a  supplemental  bill. — The  sole  plaintiflf  by^tlTedea^  of 

bad  died  pending  the  suit,  and  had  appointed  the  applicant  his  executor,  a  sole  iilaintiff. 

By  his  will,  he  devised  and  bequeathed  his  property,  including  the  subject-  necessary    to 

matter  of  the  suit,  to  certain  persons.     The  present  application  was  for   *!®  *  Wll  of  re- 

■^  ,  r  rr  Tivor  and  snp- 

iiberty  to  file  a.  supplemental  bill  against  the  devisees  and  legatees  of  the   plement,    it 

1  1      1  *  A'te  may   be  done 

Ute  plaintiff.  without  the  or- 

der    of    the 
p£RREFATB£B,  B. — It  is  Unnecessary  to  make  any  order  upon  this   tained. 
motion  ;  for  the  applicant  must  file  a  bill  of  revivor,  and  may  add  to  it    p^^\  ^ 

the  supplemental  matter  without  the  order  of  the  Court*  B.,  where  die 

cause     abates 

by  the  death  of 

RiCBABJDS,  B. — This  application  certainly  is  not  in  accordance  with    one  of  several 

the  practice  of  the   Court  of  Chancery;  for  there,  wherever  before    and  it  becomes 

decree  it  becomes  necessary  to  file  a  bill  of  reviyor,  the  party  may    5f *^^f ?J7  *  *° 

make  it  a  bill  of  revivor  and   supplement  without  the  order  of  the    vlvor  and  sup- 
r>      «  plement,     the 

Court.  feave    rf    the 

Court  must  be 

Mr.  Walker, — It  has  been  ruled  by  this  Court  that  it  is  necessary  to 
obtain  leave  to  file  a  bill  of  revivor  and  supplement,  where  the  suit  abated 
by  the  death  of  one  defendant,  and  the  infant  daughter  of  another 
defendant  had  come  into  essey  whom  it  was  necessary  to  make  a  party  ; 
Contfers  v.  Croslne  (a). 

Pekitefathbb,  B. 

The  distinction  is  this :  where  the  cause  is  wholly  abated  by  the  death 
of  the  plaintiff,  the  party  seeking  to  revive  the  suit  may  file  any  kind  of 
bill  he  pleases,  without  the  order  of  the  Court ;  nor  is  there  any  one  on 
whom  to  make  the  order,  the  cause  having  ceased  to  exist.  But  where 
there  b  a  partial  abatement,  as  by  the  death  of  one  of  many  defendants, 
an  order  is  necessary ;  for  if  the  plaintiff  might  file  a  supplemental  bill 
without  such  an  order,  he  would  be  at  liberty  to  introduce  new  matter  into 
it,  affecting  the  defendants  who  still  remained  before  the  Court,  and  as  to 
whom  the  cause  had  not  abated,  without  giving  them  an  opportunity  of 
objecting  to  a  new  case  being  made  against  them. 

No  rule. 

.** 

(a)  1  Jo.  679. 
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Equity  Exch, 


June  J8.  ANONYMOUS. 


Where   a    re- 

ceiver  hail  been    Xhis  was  a  petition  matter,  in  which  a  receiver  had  heen  appointed  under 

appointed  nn-  _ 

der  the  6  &  6   the  5  &  6  W,  Ay  c,  55,  for  payment  of  a  judgment  deht.     The  receiver 

d  ^'  t '  ^'    ^^^  °^^  ^^^"  extended  to  the  matter  of  any  other  petition, 
tended  to  any 
the^CoorT  will        ^^  ^'^  "^^  moved  on  behalf  of  the  petitioner,  that  the  receiver  do  pay 

not,  at  the  in-    to  him  the  costs  incurred  by  him  in  appointing  the  receiver ;  and  that  he 

stance   of  the  .         . 

petitioner,  do  have  credit  for  the  same  on  passing  his  account,  but — 

make  an  order 
on  him  merely 
topaythepeti-        RicHARDS,   B.,*  said  that  he  would  not  grant  the  order  unless  the 

of  hij  appoint-   Petitioner  took  it  at  his  own  expense  :  which  the  petitioner  declining  to 

ment,    unless    do,  the  Court  referred  it  to  the  Remembrancer  to  take  an  account  eene- 

the  latter  take  .  .  . 

the  order  at  his   i^Uy  of  what  was  due  to  the  petitioner  on  foot  of  his  judgment. 

own  expense. 


LYNCH  v.  SKERRITT. 

June  23,  24. 

Creditors  who    Mr.  Bennett,  CI.C.,  for  the  plaintiff,  moved  that  the  several  creditors  «ho 
decree^ohtl^n-    ^^^^  '^^  under  the  decree  to  account  in  this  cause,  should  contribute  to 

ed  in  a  snitin-   the  difference  between  the  plaintiff's  costs  as  between  attorney  and  client 
stitnted    by   a  ,  , 

legatee  for  the    and  party  and  party,  in  proportion  to  the  sums  allocated  to  them ;  and 

of  the  awete^crf  ^^**  ^^^^  should  also  assign  to  a  trustee  the  several  securities  held  by 

the  deceased,    them  for  their  demands,  the  estate  being  only  collaterally  bound  for  the 
are  not  bonna  ^  .i  c 

to    contribate    payment  thereof. 

to  the  differ-        The  bill  was  filed  by  a  legatee  of  Mary  Skerritt  for  the  general  admin- 
ence    between    .         .         _  .  ,   T  ..    .      i         .        .         t      «         -n 

the  plaintiff's    istration  of  her  estate,  and  the  payment  of  the  lagacies  giVen  by  ner  will. 

co^  between    g|,g  y^^A  devised  her  property  to  trustees,  in  the  first  instance,  to  pay 

client    and        her  debts.      Several   judgment   creditors  came  in   and  proved  under 

party.  ^  ^^®  decree  in  the  cause ;  and  the  Remembrancer  reported  that  they  had 

obtained  judgments  against  other  persons  to  secure  the  same  sums;  and 

that  if  the  funds  in  this  cause  were  applied  in  payment  of  their  demands, 

the  parties  in  the  cause  were  entitled  to  proceed   upon  the  judgments 

obtained  against  the  principal  debtors. 
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Mr.  Bennett  and  Mr.  Burroughsy  for  the  plaintiff. — The  order  we  ask 

is  consonant  with   justice  and   the   practice  of  the    Court. — [Penne- 

FATHER,  B.     The  rule  as  to  contribution  has  never  been  extended  so  far 

as  to  make  creditors  contribute  to  the  costs  of  a  suit  instituted  by  a 

legatee.     The  judgment  creditors  are  to  be  paid  out  of  the  estate  ;  the 

legatee  is  only  entitled  to  be  paid  out  of  the  surplus  after  satisfying  the 

demands  of  the  judgment  creditors.     That  distinction  was  taken  by  this 

Court  not  very  long  since.] — The  exceptions  are  that  specific  encum- 

braocersy  parties  and  legatees  will  not  be  compelled  to  contribute  to  the 

suit  of  a  judgment  creditor.      No  distinction  can  be  drawn  between  this 

suit  and  the  suit  of  a  creditor.      The  assets  are  administered  in  each  in 

the  same  manner.     In  Bracken  v.  Drq-ught  (a),  the  bill  was  filed  by  a 

legatee ;    and  the  Court  held  that  the  creditors  should  contribute. — 

;   [Penkefatheb,  B.     The  plaintiff  in  that  case  was  a  creditor  as  well  as 

a  legatee  ;  and  he  filed  the  bill  in  both  capacities.      He  was  not  to  be 

deprived  of  the  benefit  derivable  from  his  character  of  creditor  because 

he  also  happened  to  be  a  legatee.      The  principle  upon  which  the  cases 

have  been  determined  is  against  the  application.     The  creditor  is  not 

eDtitled  to  any  portion  of  the  surplus;  his  claim  is  upon  the  fund  itself; 

bat  the  claim  of  the  legatee  is  to  a  portion  of  the  surplus.     Suppose  the 

ioheritor  were  to  file  a  bill  to  carry  the  trusts  of  the  will  into  execution, 

he  could  not  call  on  the  creditors  to  contribute  to  its  expense ;  for  he 

is  only  entitled  to  the  surplus  after  paying  their  demands  in  full :  and  a 

legatee  is  in  the  same  situation.     With  regard  to  other  legatees,  the 

question  would  be  different;  they  take  advantage  of  the  plaintiff's  suit, 

aud  stand  in  the  same  right  with  him  ;  and,  therefore,  I  do  not  say  that 

contribution   cannot  be   had  as  against  them :    but  I  am   clear  that  a 

legatee   plaintiff    cannot    have    contribution    against    creditors.] — The 

testatrix  here  devised  her  property  to  pay  her  debts ;   therefore,  the 

creditors  are  cestui  que  trusts,  and  should  contribute  to  the  expense  of 

the  suit,  which  is  for  the  common  benefit  of  them  and  the  legatees. 


1841. 
EquUif  Exch^ 


Pewnefather,  B. 

I  remain  of  the  opinion  I  have  already  expressed.  I  do  not  think  that 
the  circumstance  of  the  testatrix  having  devised  her  property  in  trust 
for  payment  of  her  debts  makes  any  difference :  but  because  it  is  said 
that  there  has  not  been  any  decision  in  such  a  case  as  the  present,  I  will 
refuse  this  part  of  the  application  without  costs.  As  to  the  other  part  of 
the  application,  I  will  make  an  order  that  the  sums  reported  be  paid  to  the 
several  creditors,  and  that  the  creditors  do  assign  their  judgments  to  a 
trustee  for  the  parties  in  the  cause,  they  consenting  so  to  do. 


(a)  2  Jo.  114. 
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184 1.  Mr.  7.  B.  C.  Smithy  Q,  C^  amicu$  curuB,  said   that  in  Pi^em  < 

EfuUg  Exeh.  lyAlton,  Michaelmas  Term  1839,  this  Court  held  that  a  legatee  pbbiif 
was  DOt  entitled  to  have  the  creditors  contribute  to  the  expense  «f  tir 
suiu 


June  26,  28. 


O'KELLY  V.  BODKIN. 


A    creditor       j^B  SouciTOB-GxNBBAi^  on  behalf  of  the  personal  represeoUtire  :-; 

who,  afCernnal  ... 

decree    in    a    Mary  Anne  Lynch,  a  creditor  having  a  judgment  affecting  the  Uri^b 

r^w'  for  *'*    decreed  to  be  sold,  moved  that  he  be  at  liberty  to  go  before  the  Reneo- 

leaye  to  file  a    brancer  and  file  a  charge  under  the  decree  to  account  in  this  cause ;  aiH 

the  decree  to    ^^  obtain  a  separate  report  thereon  at  his  own  expense. 

accouiit,iihould        The  final  decree  was  pronounced  upon  the  11th  of  Februanr  l!>4t. 

Btatebyaffida-  ... 

Tit  either  that    Some  of  the  lands  mentioned  in  it  had  been  sold  ;  and  the  money  arislc^ 

he  bad  no  no-    (),erefrom  was  in  bank  to  the  credit  of  the  cause, 
tice  ox  tne  pen* 

dency    of   the 

had'   (fhoold  '^^^  SoUcUor*  General  was  proceeding  to  state  the  case,  when  Passi* 

account  for  his    fatheb,  B.,  inquired  whether  the  affidavit  upon  which  the   motion  «» 

not    having  .  , 

filedhis  charge   founded  stated  that  the  applicant  had  no  notice  of  the  pendency  of  tbc 

at  the   proper        -. 
time  under  the 
decree. 

decree    in    a        ^^^  Solicitor- General, — No.     The  statement  is,  that  neither  he  oat 

creditor's  roit,    ^ny  person  on  his  behalf,  had  any  knowledge  of  any  decree  for  an  accoL  i: 

the  Court  will  -i    *         t  i  • 

not  giye  per-   of  the  encumbrances  upon  the  estate  until  after  the  making  of  the  decref 

"ereon*  hs^ine   ^^  account,  and  shortly  before  the  pronouncing  of  the  final  decree. 

a  judgment  af- 

thVeftate  de-        Pennefatheb,  B. — That  is  not  sufficient.      He  is  bound  to  state 

creed  to  be       either  that  he  was  isnorant  of  the  pendency  of  the  suit ;  or  if  he  irere 

aold,  to  file  a  ,      ,°  ,      .         ^         .  ^    ^,    ,   ,  .       . 

charge  on  foot    not,  to  account  for  his  not  having  come  in  and  filed  his  charge  at  the 

of  it  under  the    p^Qp^f  ^ime  under  the  decree.     Such  a  statement  is  not  a  matter  of 
decree  to   ac-    r     r 

count,    unless   form ;  it  may  be  very  material  in  ascertaining  the  amount  due  to  the 

it  is^necessary   applicant.   I  think  I  am  bound  to  have  it  asoertained  whether  the  applicast 

for  the  object   y^  notice  of  the  pendency  of  the  suit  or  not ;  I  will  not,  however,  refu»e 

an   account       his  application  absolutely,  but  will  let  the  motion  btand  in  order  that  be 
shouldbetijen  ^^^j^^  ^^^i^  ^„  affidavit, 

on  foot  01  that         •^ 
judgment,    or 

that  the  suit  is  ;    ,      . 

BO  constituted  that  the  same  relief  may  be  given  in  it  as  in  an  original  suit  mstitated  by 
the  party  applying*  Therefore,  where  after  final  decree,  a  nerson  applied  for  leaTe  to 
prove  a  judgment  affecting  part  of  the  lands  decreed  to  be  sold,  under  that  portion  of  the 
interlocutory  decree  which  airected  an  account  to  be  taken  of  all  charges  and  encum- 
brances  affecting  the  retA  and  freehold  estates  of  the  deceased,  and  it  did  not  appear  that 
it  was  necessary  for  the  purpoHCs  of  the  suit  that  tho«e  lands  should  be  fiold, .  and  the 
personal  representative  of  the  conusor  of  the  judgment  was  not  a  party  to  the  suit,  the 
Court  refused  the  application. 
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Mr.  Monahan,  dC,  for  the  inheritor. — There  are  other  objections  to 
tliis  application  ;  and  the  inheritor  intends  to  submit  to  the  Court  that  it 
ought  to  be  refused  with  costs. 

Peknefatheh,  B. — Then  I  must  hear  the  motion. 


1841. 
%»%  Exoh, 

o'KBIXr 
BODKIN. 


The  facts,  as  they  appeared  from  the  affidavit  of  the  applicant  and  the  pro- 
ceedings in  the  cause,  were  these : — The  judgment  was  obtained  by  Mary 
Anne  Lynch  against  Hyacinth  Bodkin  previous  to  the  year  1 806.  Its  precise 
date  was  not  stated.  Hyacinth  Bodkin  was  seized  in  fee  of  certain  lands, 
which,  in  February  1806,  he  sold  and  conveyed  to  Dominiok  George 
Bodkin  and  John  Bodkin,  and  their  heirs,  as  tenants  in  common.  The  con- 
veyance recited  the  existence  of  several  encumbrances  affecting  the  sold 
lands,  and  amongst  them  this  judgment ;  and  that  a  sum  of  £4900,  part 
of  the  purchase-money,  was  retained  by  the  purchaser  to  satisfy  those 
encumbrances ;  and  the  purchasers  thereby  covenanted  with  the  vendor 
to  pay  those  encumbrances  and  to  indemnify  him  therefrom.  The 
affidavit  then  stated,  that  one  moiety  of  the  interest  was  paid  by  Domi- 
niok George  Bodkin  down  to  1 823 ;  since  which  period  no  money  had 
been  paid  on  account  of  that  moiety  of  the  interest,  except  a  sum  of  £10 
in  1828  ;  and  that  two  sums  had  been  paid  on  account  of  the  interest  on 
the  other  moiety  ;  one  in  1822  by  John  Bodkin,  and  the  other  in  1827 
by  his  steward  and  agent. 

The  bill  was  filed  on  the  27th  of  October  1832,  to  foreclose  a  mortgage 
dated  the  1st  of  May  1822,  and  made  by  John  Bodkin  to  Anthony 
Clarke.  This  mortgage,  which  did  not  include  any  of  the  lands  derived 
from  Hyacinth  Bodkin,  together  with  the  judgment  collateral  therewith, 
afterwards  became  vested  in  the  plaintiff.  John  Bodkin  died  on  the  21st 
of  May  1831 ;  and  the  bill  prayed  that  an  account  might  be  taken  of  the  real, 
freehold  and  personal  estate  and  effects  whereof  he  died  seized  and  possessed; 
and  of  his  debts,  legacies  and  funeral  expenses;  and  also  of  all  encumbrances 
affecting  the  lands  and  premises  whereof  he  died  seized  or  possessed.  The 
decree  to  account,  which  was  pronounced  the  23rd  of  June  1835,  directed 
an  account  to  be  taken  of  what  was  due  to  the  plaintiff  on  foot  of  the 
mortgage  and  judgments  in  the  pleadings  mentioned,  and  of  all  charges 
and  encumbrances  affecting  the  mortgaged  premises  prior  to  the  mortgage  ; 
and  abo  an  account  of  the  real  and  freehold  estates  of  John  Bodkin,  and 
of  his  personal  estate,  and  of  bis  debts,  legacies  and  funeral  expenses ; 
and  abo  of  all  charges  and  encumbrances  affecting  the  sud  real  and 
freehold  estates,  and  the  natures,  priority,  and  amount  thereof,  &c.  The 
Remembrancer  in  pursuance  of  this  decree,  reported  that  J.  Bodkin  was, 
at  the  time  of  his  death,  seized  in  fee  of  the  equity  of  redemption  of  the 
mortgaged  premises,  and  also  was  seized  in  fee  of  the  lands  derived  by 
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him  from  Hyacinth  Bodkin  :  but  he  did  not  report  that  there  were  anj 
charges  or  encumbrances  exclusively  affecting  the  lands  derived  from 
Hyacinth  Bodkin.  By  the  final  decree,  all  the  lands  mentioned  in  the 
report  were  directed  to  be  sold :  and  accordingly,  two  of  the  denomioations 
of  land  included  in  th^  mortgage  were  sold  for  a  sum  of  money  not 
sufficient  to  pay  the  reported  debts  ;  but  it  was  alleged  at  the  Bar  by  the 
inheritor,  that  the  remaining  denomination  of  land  included  in  the  mort- 
gage would  produce,  upon  the  sale  thereof,  a  sum  of  money  much  more 
than  sufficient  to  discharge  the  unpaid  reported  debts ;  and  that  it  would 
not  be  necessary  for  the  purposes  of  thS  decree  to  sell  the  lands  derived 
from  Hyacinth  Bodkin. 


Mr.  Monahan,  for  the  inheritor,  argued  that  as  it  not  was  necessary  for 
the  purpose  of  paying  the  sums  decreed,  that  the  lands  derived  from  H. 
Bodkin  should  be  sold,  therefore  the  Court  would  not  in  the  exercise 
of  its  discretion,  grant  the  application. 

The  Solicitor' GenercU. — Under  the  decree  to  account,  the  applicant 

was  entitled,  as  of  right,  to  file  a  charge  and  have  the  sum  due  to  bim 

included  in  the  report :  and  so  long  as  the  fund  remains  undistributed, 

the  Court  will  permit  him  to  file  a  charge  and  obtain  a  report  at  his  own 

expense,  in  order  to  avoid  the  necessity  of  another  suit ;  although  he 

cannot  be  paid  until  the  lands  upon  which  his  judgment  is  a  lien,  are  sold. 

Here  the  final  decree  directs  those  lands  to  be  sold — [Pennefatheb,  B. 

The  principle  is,  that  while  there  is  a  fund  in  Court,  on  which  the  applicants 

demand  attaches,  the  Court  will  not  order  its  distribution  ;  but  will  give  him 

an  opportunity  to  prove  his  demand,  in  order  that  his  fund  be  not  taken 

from  him.     The  applicant  must  shew  that  his  demand  attaches  upon  the 

fund  in  Court.    That  is  not  the  case  here.    If  the  demands  of  the  parties 

in  the  cause  be  satisfied  by  the  sale  of  one  of  twp  estates,  I  do  not 

apprehend  that  a  creditor  upon  the  other  estate  has  then  a  right  to  come 

in  and  insist  upon  the  second  estate  being  sold  for  payment  of  his  demand. 

I  do  not  know  any  case  which  has  gone  that  length.] — There  is  no  case 

in  terms  the  same  as  the  present ;  but  in  principle,  there  is  no  diffierence 

between  this  and  the  repbrted  cases.     If  the  purposes  of  the  decree  be 

satisfied  by  the  sale  of  one  estate,  the  applicant  has  no  right  to  carry  this 

application ;  but  that  is  the  very  question  to  be  decided.     Here  they 

have  not  been  satisfied ;  for  the  decree  to  account  directs  an  account  to 

be  taken  of  all  encumbrances  afifecting  those  lands ;  under  which  direction 

the  applicant  was  clearly  en  titled  to  prove  his  demand  ;  and  if  he  had  done 

so  in  the  regular  progress  of  the  suit,  the  Court  would  have  directed 

those  lands  to  be  sold  for  the  payment  of  it. 


Pennefather,  B — But  he  has  not  done  so.     The  answer  to  this  ap- 
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plication  is,  that  the  fund  in  Court  is  not  liable  to  the  demand  of  the  appli- 
cant ;  and  nan  constat  that  there  ever  will  be  such  a  fund  in  Court.  Until 
there  be,  the  creditor  has  no  ground  upon  which  to  sustain  his  application. 
If  he  had  come  in  regularly  under  the  decree,  he  would  have  had  a  right 
to  proceed  under  it,  and  to  have  the  lands  which  are  subject  to  his  judg- 
ment, sold  for  payment  of  his  demand.  That  however  is  a  very  different 
proposition  from  saying  that  the  Court  will  assbt  a  person,  who  has  not 
proved  hb  demand  in  the  regular  progress  of  the  suit,  to  intervene  for 
the  purpose  of  having  further  sales,  not  necessary,  or  which  do  not  appear 
to  be  necessary,  for  the  purposes  of  those  who  are  before  the  Court  as 
parties  litigant.  There  is  no  precedent  for  such  an  application.  It  will 
be  time  enough  to  make  the  order  when  the  lands  which  are  liable  to  this 
demand  are  sold«  No  injury  is  done  to  the  applicant  by  refusing  the 
motion  ;  for  his  fund  is  not  taken  from  him,  and  he  may  file  hb  bill  to 
enforce  payment  of  his  judgment.  The  application,  however,  is  one 
which  ought  not  to  be  refused  with  costs ;  and,  therefore,  I  shall  say.  No 
rule  on  the  motion.  I  would  also  add,  that  in  my  opinion  the  affidavit 
upon  which  it  b  founded  b  insufficient,  for  the  reasons  I  have  mentioned. 


1841. 

Equity  Exch^ 
y , ' 

o'kslly 

V. 
BOIXKIN. 


No  rule. 


Uj)on  a  subsequent  day  (Monday  the  28th  of  June)> — 
Mr.  Blaksy  Q.  C,  on  behalf  of  another  judgment  creditor,  whose 
judgment  affected  Dominick  George  Bodkin's  moiety  of  the  lands  derived 
from  Hyacinth  Bodkin,  and  which  moiety  bad  become  vested  in  John 
Bodkin,  made  a  similar  application.  In  addition  to  the  facts  relied 
on  upon  the  former  motion,  it  appeared  that  the  applicant  had  been  made 
a  party  to  the  cause  in  1834;  and  that  when  the  decree  to  account  was 
pronounced,  he  was  aware  of  the  facts  connected  with  this  judgment ; 
!>ut  he  said  that  he  was  not  aware  of  hb  rights  under  those  facts. 

Mr.  Monahauy  Q.  C,  for  the  inheritor,  opposedthe  application. 


Penksfatheb,  B. 

I  am  of  opinion  that  thb  application  must  be  refused.  It  is  of  a  very 
novel  nature.  The  bill  b  filed  by  a  mortgagee  of  the  late  John  Bodkin, 
to  whom  three  dbtinct  denominations  of  land  had  been  granted  in  mort- 
gage and  who  had  abo  obtained  against  J.  Bodkin  a  judgment  collaterid 
with  the  mortgage,  to  nuse  the  amount  of  the  sum  due  on  foot  of  the 
mortgage  and  judgment ;  and  by  the  decree  it  is  directed  that  an  account 

3  u     t 
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be  Uken  of  th%  smn  due  on  foot  of  the  mortgage,  and  (by  reaaoB  of  its 
beii^  the  penond  debt  of  J.  Bodkin,  and  of  his  deathX  an  aeeoant  of  his 
real,  freehold  and  personal  estate,  and  of  his  debts,  fegacrn  and  fvaenl 
expenses.    If  the  decree  had  stopped  there,  it  b  evident  that  the  prsient 
applicant  conld  not  prove  his  demand  under  it;  for  he  was  not  a  craditor 
oC  John  Bodkin.     So  fiuras  the  debu  of  John  Bodkin  are  concerned— 
and  it  is  about  those  debts  that  the  suit  is  eonvenant — ^the  applicant  has 
no  ground  to  come  into  Court.     But  in  order  to  assist  the  crediton  of 
John  Bodkin,  and  to  enable  them  to  clear  his  estates  of  prior  encan- 
bcmnees  and  to  sell  them  (he  having  become  seised  of  some  estates,  of 
which  he  died  pomessed,  which  had  formeriy  belonged  to'Dominick 
George  Bodkin,  and  upon  which  the  judgments  obtaiiied  against  Domi- 
uitk  Geoige  Bodkin  would  have  attached^  an  account  is  directed  to  be 
taken  of  all  encumbrances  alfecting  those  estates.    It  is  under  that  psit  of 
the  decree  that  the  present  applicant  seeks  to  oome  in  and  prove  his  de- 
mand :  and  if  it  were  necessary  for  the  object  of  the  pasties  in  the  csuse— 
that  is,  either  4he  cieditovs  or  the  representatives  of  John  Bodkin — ^that 
those  estates  should  be  cleared  of  encumbranoes,  I  think  that  the  appliesst 
might  be  permitted  to  come  in  and  prove  his  demand.     But  in  this 
instance  he  has  pretermitted  the  proper  time  of  filing  his  charge  under  the 
decree :  and  the  question  now  is,  whether  thb  judgment  creditor,  who 
was  not,  as  such,  originally  an  object  or  within  the  contemplation  of  the 
suit,  but  who  only  had  liberty  to  come  in  and  prove  his  demand  in 
order  to  clear  the  estate  for  the  benefit  of  those  who  were  the  proper 
objects  of  it  $  and  who  had  htmaelf  in  another  right  been  made  a  party  to 
the  cause;— whether  he,  having  pvetermitted  his  time^  shall  be  permitted 
to  come  in  and  prove  his  demand,  as  affecting  estates  which  had  hehwgcd 
to  Domiaick  George  Bodkin,  end  had  on  his  death  vested  in  John  Bod- 
kin.    In  my  opinion,  the  application  being  resisted  by  John  DonMoiek 
Bodkin,  the  inheritor,  and  not  supported  by  the  plaintiff  or  the  eieditors, 
cannot  be  granted.     The  Court  ought  not  to  accede  to  applicstioBS  of 
this  nature,  unless  they  are  satisfied  that  it  is  necessary  for  the  objects  of 
the  suit,  or  that  full  and  effectual  justice  can  thereby  be  done,  as  com- 
pletely as  it  might  be  attained  in  an  original  proceeding.    Noir,  the 
proper  fund  for  the  payaaent  of  diis  judgment  is  the  personal  esUte  of 
Dominick  George  Bodkin;  and  of  that  personal  estate  no  account hsi 
been  directed  to  be  taken  in  this  cause.     It  may  be  said  that  it  is  not 
probable  that  there  is  aay  soeh  estate ;  but  of  that  I  can  have  no  know- 
ledge.    It  is  sufficient  for  me  to  see  that  there  is  not  any  represenUtive 
of  the  primary  fund  before  the  Court,  and  that  the  parties  to  this  cause 
do  not  denre  or  think  it  neoesaary  that  an  account  riiould  be  taken  on 
foot  of  this  demand.    I  therefore  am  of  opinion  that  the  applicaat  is  not 
entitled  to  the  aaaistance  ef  the  Court  upon  thb  ipotion ;  the  more  espe- 
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ally  as  he  is  a  party  in  the  canae ;  and,  therefore,  I  aefafle,  his  motion,         1841. 
ith  costs.  EfmfyRrcA. 

o'kellt 
After  this  judgment  had  been  pronounced.  Counsel  appeared  in  Court  v- 

>r  lh«  plaintiff,  and  stated  that  he  also  opposed  the  application.  bodkin. 


LOUGH REY  v.  LAHIFFE. 


June  96, 


[t  w^  mored  that  a  consent  be  made  a  rule  of  Court.  The  consent  was,    ^Joo  to'which 

that  a  sam  of  £500,  to  which  four  persons  were  emtitled  in  equal  shares^    a  feme  covert 

should  he  paid  out  to  them  respectirelj.     One  of  the  persons  entitled   ^as  paid  to  her 

was  a  married  woman ;  and  the  consent  was,  that  her  share  should  be   bu«band,  with- 

out    the  feme 
paid  to  her  and  her  husband.  being  examiB- 


RiCRABDS,  B.,  made  the  consent  a  rule  of  Court,  without  requiring 
thefime  covert  to  be  prirately  examined  whether  ^he  would  waive  her 
equity- 


ed  to  waive  her 
eqaitj. 


POWER  r.  POWER. 

June  26. 

Mr.   Jenkins,   on  behalf  of  ,  moved  to  open  the  biddings  in  opening 

for  the  premises  called  Lot  No.  1,  set  up  to  be  sold  under  the  decree  in  ^^^^!f?'  ^t 

this  cause,  upon  an  advance  of  £250.  tie  itself  down 

The  premises  set  op  to  be  sold  under  the  decree  consisted  of  three  ^il^l^  to^'e 

\ots.     Lots  Nos.  2  &  3  were  first  set  up,  and  a  sum  of  £265  was  bid  for  amount  of  the 

tnn  to  be  ad* 

them  by  Mr.  Brady.     Lot  No.  1  was  then  set  up,  the  purchaser  of  the  yanced ;  bat 

other  lots  not  being  at  the  time  declared,  and  a  sum  of  £6500  was  bid  for  J?^^  "jj^^that 

them  by  Mr.  Brady.     There  being  no[  higher  bidders,  Mr.  Brady  was  which  is  for 

declared  the  purchaser  of  all  the  lots.     The  several  lots  were  not  conti-  ^  partfes 

guous ;  they  were  situate  in  different  counties':  but  the  reason  they  were  ^nd  to  the  cir- 

set  up  in  the  manner  above  mentioned  was,  that  the  title,  which  was  the  particular 

common  to  them  all,  was  very  complicated ;  aqd  it  was  deposed  that  the  *^"®  before  it. 

expense  of  making  out  the  title  to  Lots  Nos.  2  and  3  would  exceed  the 

amount  of  the  purchase-money  of  those  lots.     The  sale  had  not  been 

confirmed  absolutely. 

Mr.  S.  CoUinSf  Q.  C,  for  Mr.  Brady  the  purchaser,  objected  that  the 
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1841.        biddings  for  all  the  lots  ought  to  be  opened;  and  also,  that  the  oier- 
EifuttyEjech.   jjjd(ji„g  ^^  ^^^  sufficient  in  amount ;  and  he  cited  Gt^aham  v.  GUd- 
POWER        stanes  (a). 


V. 

rowKB. 


The  SoltcitoT'General  for  the  inheritor,  and  Mr.  Bennetty  Q.  C^  for 
the  plaintiff  and  the  creditors,  objected  to  the  application  on  the  same 
ground  as  the  purchaser,  and  also  on  the  ground  that  the  fund  would  be  put 
to  great  expense  in  making  out  the  same  title  to  the  different  purchasers. 

Mr.  Jenkinsy  in  reply,  cited  Gorman  v.  Browne  (6). 

Richards,  B. 

This  application  is  somewhat  peculiar  in  its  circumstances.  The 
purchase-money  bid  for  this  lot  is  £6500 ;  and  the  sum  wiich  the  party 
seeking  to  open  the  sale  proposes  to  advance  is  only  £250.  This  Court 
does  not  tie  itself  down  to  any  precise  rule  as  to  the  amount  of  the  sum 
to  be  advanced ;  it  never  has  done  so,  and  even  the  Court  of  Chancery, 
in  which  formerly  a  stricter  rule  prevailed,  has  now,  I  believe,  aban- 
doned the  practice  of  requiring  an  advance  of  £10  per  cent,  on  the 
bidding  sought  to  be  opened.*  This  Court  always  looks  substantially  to 
that  which  is  for  the  benefit  of  the  parties  in  the  cause,  and  to  the  cir- 
cumstances of  the  particular  case  before  it ;  for  it  is  not  upon  every  light 
occasion  that  we  will  set  aside  a  purchase  at  the  instance  of  a  party  who 
chooses  to  bid  a  small  sum  in  addition.  Such  a  practice  would  be  well 
calculated  to  damp  the  biddings,  and  to  injure  sales  under  the  decrees  of 
the  Court ;  and  would,  in  fact^  render  the  Officer's  declaration  of  the 
highest  bidder  a  mere  matter  of  form.  But  what  the  Court  looks  to  is, 
to  ascertain  what  is  due  to  the  party  bidding,  and  what  is  due  to  the  cre- 
ditors ;  and  we  will  not  refuse  a  substantial  sum,  if  accepting  it  be  for  the 
benefit  of  the  creditors.  In  this  case,  the  lands  were  in  substance  sold  in  one 
lot,  because  it  appeared  that  the  title  to  each  lot  was  the  same ;  and  astbb 
motion  is  opposed  by  all  parties — plaintiff,  defendant,  creditors  and  pur- 
chaser— I  have  no  hesitation  in  saying  that  justice  would  not  be  done  to 
them  if  the  sale  were  opened  upon  the  terms  offered.  It  is  a  further  ob- 
jection to  the  application,  arising  from  the  circumstances  of  the  case,  that 
the  applicant  does  not  seek  to  open  the  biddings  as  to  the  other  lots. 
Nevertheless,  if  he  will  now  offer  a  substantial  sum  as  an  advance,  I  will 
open  the  biddings  of  Lot  No.  1 . 

Mr.  Jenkins  then  offered  an  advance  of  £500,  and  the  Court  ordered 
the  biddings  of  Lot  No.  1  to  be  opened.  The  sale  of  Lots  Nos.  2  and  3 
was  confirmed. 

(o)  1  Jo,  436.  {b)  S.  &  Sc.  154. 

'  Vide  Dighy  t.  Browne^  1  Ir.  Eq.  Rep.  S77, 
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1841. 
Equity  Earh, 

JACKSON  V.  LORD  GRANARD. 

June  28.^ 


Mr.  Leahy,  on  behalf  of  H.  C.  Boweo,  iqpplied  to  open  the  biddings  upon    The   biddings 

the  sale  in  this  case,  on  an  advance  of  £150.     Mr.  O'Brien  had  been   ^!!^^„}^^„ 

opened  npon  an 

declared  the  purchaser  at  the  sum  of  £2800.     The  sale  had  not  been    advance    of 

confirmed  absolutely.  £2650    the 

lands    on    the 

The  SoUcitoT'GenercUy  for  Mr.  O'Brien,  opposed  the  application.  dnced  £2800. 

The  Cenrtre- 
fused  the  ap- 

Tbe  facts  were,  that  upon  a  former  occasion  Mr.  Bo  wen  had  been    plication  of  the 

declared  the  purchaser  at  tlie  sum  of  £2550.     Mr.  O'Brien  opened  the    to    opYn^^Ae 

biddings  upon  an  advance  of  £150.     Upon  the  resale  Mr.  Bo  wen  attended,    "^<^°d    l>i<l- 

and  bid  £2750 ;  and  Mr.  O'Brien  having  bid  £2800  was  declared  the    ^^r\'r 

purchaser.  ^^^'>   »*  ap* 

peanng   that 

be    had   been 

Pennbfatheb,  B.  V:^l^]^te 

I  am  of  opinion  that  the  biddings  ought  not  to  be  opened.     Some    ^cond  sale, 
regard  must  be  had  for  purchasers,  otherwise  lands  never  will  be  sold  to 
advantage  under  the  decree  of  the  Court :  and  although  the  parties  may 
lose  something  in  this  particular  case,  the  sale  of  estates  generally  will 
^c  benefitted  by  pronouncing  no  rule  on  this  motion. 


JAMESON  V.  FARRER. 

Jun£^* 


The  SouciTOR-GsNESAiiy  on  behalf  of  the  receiver,  moved  to  make  A  tenant  nn- 

absolute  a  conditional  order  for  an  attachment  against  a  tenant  named  ^^^^  \^y  ^f 

Watkins  for  non-payment  of  his  rent.  Court  for  seven 

In  1836  the  premises  in  question,  which  consisted  of  a  dwelling-house  ^e  caiule  who 

and  demesne  lands,  were  set  up  to  be  let  for  seven  years  pending  the  ^^  ^^  P^^ 

cause,  from  the  1st  of  July  in  that  year ;  and  Watkins  was  declared  sion  by  the  in- 

the  tenant  of  them,  at  the  yearly  rent  of  £200,  payable  the  1st  of  JJJcW^  uT 

January  and  the   1st  of  July.      He  entered  into  possession;  but  did  the    interval 

not  either  execute  a  lease  or  give  security  by  recognizance.     The  lands  g^^  ^^y,    2, 

were  afterwards  sold  under  the  decree  of  the  Court ;  and  on  the  22nd  of  l>onnd  to  pay  a 

rent    for    the 
period  he  con- 
tinued in  occupation  subsequent  to  the  la<)t  gale  day :  and  it  will  be  referred  to  the  Re- 
membrancer to  ascertain  what  is  the  amount  of  such  rent,  having  regard  to  the  season  of 
the  year  when  the  broken  gale  occurred ,  and  the  nature  of  the  demised  premises. 
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1841.  May  1841  the  purchaser  executed  his  injunction,  and  turned  Watkins  out 

fiyiwf jf  Ejeeh,  ^f  possession.     The  question  at  issue  was,  whether  Watkins  was  boond 

JAMESON  to  pay  a  proportionable  rent  for  his  occupation  from  the  1st  of  January 

V*  to  the  22nd  of  May  1841,  when  the  injunction  was  executed. 

The  liability  of  the  tenant  is  the  same  as  if  a  lease  had  been  execnted 
to  him  for  seven  years  pending  the  cause ;  for  the  letting  was  for  tbit 
term :  and  the  meaning  of  such  a  letting  is,  that  the  tenant  shall  hare  the 
lands  for  the  term  specified,  paying  for  them  at  the  rate  of  £200  per 
annum  for  the  period  he  enjoys  them. 

Mr.  SaUy  for  Watkins.— The  contract  is  to  pay  half-yearly,  on  every 
1st  of  January  and  1st  of  Joly ;  there  is  no  contract  to  pay  a  propor- 
tionable part  of  a  gale.  The  case  is  not  within  the  statutes  apportioning 
rent.  The  parties  themselves  have  determined  the  tenancy  by  bringing 
the  suit  to  a  close :  the  broken  gale  is  the  consequence  of  their  own  act 
la  Creed  v.  Creed  (a),  a  tenant  was  put  out  of  possession  by  the  injiractioB 
of  the  Court,  and  he  applied  for  a  reference  to  ascertain  the  value  of  the 
crops  in  the  ground,  claiming  to  be  entitled  to  them  as  emblements.  The 
Master  of  the  Rolls  granted  his  application,  but  did  not  charge  him  irith 
any  rent  for  the  broken  half  year. 

Mr.  Serjeant  Greenff  amicus  curia, — TThe  question  of  apportionment 
was  not  raised  in  that  case. 

Pennefather,  B. 

It  is  a  great  mistake  to  say  that  there  is  no  contract  in  this  case 
to  pay  an  apportioned  rent  for  the  broken  gale ;  or  that  the  teoaocy 
has  been  determined  by  the  act  of  the  lessor.  There  is  a  contract 
to  hold  for  seven  years,  provided  the  cause  lasts  so  long  (that  is 
the  meaning  of  the  expresssion  *  pending  the  cause/  and  it  intimates 
that  the  tenancy  may  expire  before  the  end  of  the  seven  years), 
the  tenancy  is  one  of  an  uncertain  duration,  and  the  tenant  agrees 
to  make  a  recompense  commensurate  with  his  tenancy.  That  b 
his  contract.  Again,  the  tenancy  is  not  determined  by  the  act  of  the  lessor. 
The  parties  to  the  suit  have  a  right  to  bring  it  to  a  termination  as 
soon  OS  they  can.  They  are  not  the  persons  who  let  the  lands:  that  is 
the  act  of  the  Court ;  and  their  rights  are  undistarbed  by  the  letting,  for 
the  Court  never  makes  a  contract  which  b  not  subject  to  the  rights  of 
the  parties.  There  is,  therefore,  nothing  in  the  objection  that  the  con- 
tract has  been  put  an  end  to  by  the  act  of  the  parties  who  made  it ;  it 
has  been  put  an  end  to  by  a  person  who,  according  to  the  contract,  has 
that  right ;  and  the  tenant  took  the  premises  subject  to  the  exercise  of 

(a)  3  Ir.  £q.  Rep.  307. 
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thit  right.     With  respect  to  the  case  of  Creed  v.  Creed,  I  fully  accede  1841. 

to  the  decifflon  of  the  Master  of  the  Rolls,  that  in  that  case  the  tenant    ^^9  Kxck. 

was  entitled  to  the  emblements.     Such  a  right  follows  firom  the  principles      jameson 

I  bare  laid  down  ;  for  where  the  tenure  is  for  an  uncertain  duration,  the  ^* 

tenant  u  entitled  to  the  emblements.     Thus,  hj  the  common  law,  a 

tenant  putr  mutre  wie  is,  upon  the  death  of  the  cestui  que  tne,  entitled  to 

the  whole  emblements,  without  making  any  remuneration  to  the  lessor 

for  the  ooeopatiOD  of  the  land  since  the  last  preceding  gale  day.     That 

has  been  altered  by  the  statute  law ;  and  now  the  tenant  is  bonnd  to  pay 

a  proportion  of  the  rent.     In  this  case,  I  am  of  opinion  that  Mr.  Watkins 

is,  by  the  equity  of  his  contract,  bound  to  pay  a  proportion  of  his  rent 

for  the  period  whidi  has  els^Med  since  the  last  gale  day,  and  during 

which  he  has  occupied  the  demised  premises.     It  is  said*  that  in  Creed 

V.  Creedy  the  tenant  was  not  compelled  to  pay  any  proportion  of  the  rent 

for  the  broken  gale.     Perhaps  it  was  such  a  short  period  that  it  was  not 

worth  contending  for ;  but,   however  that  may  be,  there  is  no  decision 

of  his  Hoaor^s  contrary  to  my  present  opinion :  if  there  were,  I  would 

certainly  take  time  to  eonsider  this  case ;  but  there  being  none  such, 

and  my  own  opinion  being  clear  upon  the  natter,  I  ^laU  declare  that 

Hr.  Watkins  is  liable  to  pay  rent  £ar  the  period  between  the  1st  of 

Jannary  and  the  22nd  of  May  1841  ;  but  I  do  not  say  that  he  is  bound 

to  pay  rent  for  that  period  at  the  same  rate  as  if  he  held  until  the  1st 

of  July ;  for  the  occupation  of  the  premises  may  be  less  beneBcial  during 

that  season  of  the  year ;  and  if  he  desire  a  reference  on  the  subject, 

it  must  be  referred  to  the  Remembrancer  to  ascertain  bow  much,  under 

the  circumstances,  having  regard  to  the  season  of  the  year  and  the 

nature  of  the  demised  premises,  Mr.  Watkins  ought  to  pay  as  the  rent 

for  this  portion  of  the  gale.     Mr.  Watkins  must  also  pay  the  costs  of  this 

application,  for  he  distinctly  refused  to  pay  this  rent ;  and  if  he  take 

the  reference,  it  must  be  at  his  own  expense. 

The  case  was  ordered  to  stand  until  the  next  day,  to  give  Mr.  Watkins 
an  opportunity  of  considering  whether  he  would  take  the  reference 
offered  or  not  ;  but  it  was  not  mentioned  again. 
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1841. 
RolU. 


LESLIE  ACHESON,  .         Plaintiff; 

THOMAS  HODGES,  Public  Officer  of  the 

Agricultural  and  Commercial  Bauk,       •         DefendamU 


CAROLINE  WHITE,         ... 

Same,      .         .  ....         DefendamL 

J^  12, 25.'  (In  the  RoUs.) 

tJpon  a  credit-  The  bilb  in  these  causes  vere,  in  form,  little  more  than  c<^ies  of  tL 

ed  on  the  equi-  ^^^^ '"  Fawcett  V.  Hodges  (stated  at  length  ante,  p.  232),  excepting,  d 

ty  of  33  Q.  2  course,  the  statement  of  the  particulars  of  demand,  and  that  io  that  casetbt 

Act),   against  several  Directors  of  the  Bank  were  made  co-defendants  with  the  PabL: 

the  Public  Of-  Officer,  and  in  these  the  Public  Officer  was  the  sole  defendant.*  Somt 
ncer  of  a  Joint      ^  ' 

Stock  Banking  time  in  the  month  of  April  1841,  a  motion  was  made  on  behalf  of  tb-: 

Bistin^f  a^Te-  pl&intiff  in  the  first  cause,  shortly  after  the  filing  of  the   bill,  for  u 

17  large  nuin-  injunction  and  receiver  as  prayed  ;  and  it  then  appearing  that  in  Fawctt. 

incorporated  ▼•  Hodges  the  plaintiff's  demand  and  costs  had  been  paid,  and  that  therf 

purauaSt^tite  ^^  *  prospect  of  the  Bank  speedily  paying  off  the  demands  upon  iu  k 

provisions  of  6  was  ordered  upon  consent  that  the  motion  should  stand  over  until  tbi 

bank'  having  ^^^  ^^7  o^  Trinity  Term,  in  the  hope  of  an  amicable  settleoaent  in  the 

stopped  pay-     mean  time.     However,  the  bill  in  the  second  cause  was  filed   on  lbs 
ment.    an  in- 
junction to  re-    30th  of  April  1841,  and  now  (May  14th)  a  similar  application  to  iltt 

rectore  \c^'  ^o^^go^^g  ^^  made  on  the  part  of  the  plaintiff  in  the  second  cause,  0: 
from  interfer-  whose  behalf  it  was  alleged  that  the  bill  and  motion  in  this  caose  ver: 
ceiver  to  col-   necessary,  as  it  appeared  that  the  subject  of  suit  in  the  first  cause  vas  t 

lect  Ae  joint  gu^  ^f  £155  ^f  ^hi^h  £134  was  the  amount  of  the  Company's  note> 
property,  &c.,  ^     ^  . 

appointed    be-   held  by  the  plaintiff  Acheson  when  the  Bank  stopped  payment,  and  h 

thcT  defendant   ^®*P®^'  ®^  which  he  afterwards  took  from  the  Directors  endorsements  of 

having  made     bills  of  exchange  made  by  solvent  persons,  and  the  remuning  £25  bein^ 

an  affidavit  for,  *i_i^  >        ^         l-vvj  •        *•« 

the  purpose  of  ^^®  amount  of  the  Company  s  notes  wnicn  had  come  mto  his  hands  ^^•' 

resisting  Uie 

motion,  and  going  into  the  merits  of  the  caae.     Form  of  the  order  1  authority  and  duties 

of  the  receiver — his  recognizance  and  sureties,  and  remuneration. 


*  Fawceti  v.  Hodges ;  S.  C.  1  Flan.  &  Kel.  100,  and  there  reported  as  if  Hodxv^ 
was  the  sole  defendant,  but  such  was  not  the  state  of  the  record  on  the  argument  of  tk 
demurrer.  The  fact  of  the  several  Directors  being  co-defendants  with  the  Po^' 
Officer  was  one  of  the  grounds  of  objection  to  the  bill  stated  in  the  argument,  althe^ 
not  much  relied  upon  nor  noticed  in  the  judgment  of  the  Master  of  the  RoUs.  Sb^ftS 
after  the  decision  in  that  case,  the  plaintiff  was  paid  the  fuy  amount  of  his  deiEA&> 
and  costs,  and  the  bill  was  dismissed. 
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the  Bank  stopped  payment ;  and  therefore  his  demand  might  be  impeached, 
and  his  title  could  not  be  relied  upon.  But  Acheson's  Counsel  insisted 
that  the  bills  were  taken  only  as  collateral  securities  ;  and  even  supposing 
the  transaction  respecting  them  to  have  been  intended  as  an  exchange  of 
securities,  it  was  void  by  virtue  of  the  provisions  of  the  33  G.  2,  c.  14, 
which  disabled  the  Company  from  legally  making  such  an  exchange  after 
the  stoppage  of  payment  had  taken  place;  that  the  bills  had  been 
returned,  and  there  being  no  fraud  on  Acheson^s  part,  his  original  title 
was  unprejudiced  ;  JcLcques  v.  Golightly  (a)  ;  Jacqtiei  v.  Withy  (6)  ; 
Mw^'ay  v.  Palmer  (c) ;  Crowe  v.  BaUard  (d)  ;  Dun  Navigation  Com- 
pany v.  Midland  Railway  Company  {e) ;  and,  therefore,  if  the  Court 
should  now  make  the  order  sought,  it  should  be  as  upon  the  motion  in  the 
first  cause. 


1841. 
BoiU. 

ACHE80N 

V. 
HODGES. 


Mr.  J.  H,  Slakef  Q.  C,  Mr.  Monahany  Q.  C,  and  Mr.  Shortty  for 
the  plaintiff  in  the  6rst  cause. 

The  Solicitor'  General  (Mr.  Richard  Moore)  and  Mr.  JVm.  Smith,  for 
the  plaintiff  in  the  second  cause. 

Mr.  Blackbume,  Q.  C,  Mr.  T.  B.  C.  Smith,  Q.  C,  and  Mr.  James 
DwyeTf  for  the  defendant* 

JFor  the  motion, — The  Court  having,  after  very  full  consideration  of 
the  question  in  Fawcett  v.  Hodges  (f),  decided  that  the  33  G  2,  c.  14, 
was  not  repealed  by  the  6  G  4,  c.  42,  and  that  the  former  act  applies  to 
Joint  Stock  Banking  Companies  incorporated  and  registered  under  the 
latter;  and  that  decision  having  been  acquiesced  in    and  unquestioned. 


(a)  2  Black8t.  1073.  (*)  1  H.  Blackst.  66. 

(c)  2  Sch.  &  Lef.  474.  (</)  I  Ves.  jun.  214. 

{e)  Nich.  Hare  &  Car.  1S6. 

(j)  AniCy  232.  Much  of  the  argument  in  the  present  case  had  already  been  urged 
aud  reported  in  Fawcett  v.  Hodges ^  and  it  has  been  therefore  deemed  unnecessary  to 
repeat  it  here.  Neither  in  that  case  nor  in  this,  was  the  fact  noticed  that  the  33  G.  2, 
c.  14  is  expressly  saved  by  the  1  W,  4,  c.  47,  s.  13.  As  to  the  question  of  parties,  see 
Walworth  y.  Holt,  2  Beav.  541,  n.,  and  the  case  of  The  Society  for  the  lUtuiration  of 
Practical  Knoivledge  y.  Abbott  and  othert^  ibid.  669  ;  and  as  to  the  Public  Officer  of  a 
Joint  Stock  Bank,  registered  under  6  G.  4,  representing  the  Company  for  the  purposes 
of  the  trust  created  by  the  33  G,  2,  see  Vemon^s  case,  6th  resol.  4  Co.  p.  4,  where 
Lord  Coke  says  -  *^  It  is  frequent  in  our  books  that  an  act  made  of  late  time  shall  be 
^^  taken  within  the  equity  of  an  act  made  long  time  before,"  and  gives  a  variety  of 
examples.  However,  the  practicability  of  the  trust  in  the  case  of  such  a  Banking 
Co-partnership  as  that  of  the  Agricultural  Bank,  and  the  propriety  of  a  suit  framed 
like  the  present,  seem  to  depend  upon  the  fact  of  the  joint  property  being  sufficient  to 
satisfy  the  joint  debts. 
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it  follows  as  of  course  that  an  injunction  and  receiver  as  sought  ought  to 
be  awarded  ;  and  the  only  question  that  caii  be  raised  upon  the  present 
motion  is,  whether  the  Court  will  do  this  before  answer. 

The  defendant  has  made  an  answering  affidavit,  which  the  Coart  will 
,  treat  as  an  answer  for  the  purposes  of  the  motion  :  Jervi»  v.  White  (a). 
He  has  thereby  sought  again  to  raise  the  questions  already  discussed  and 
decided  in  Fawceit  v.  Hodges^  and  states  that  the  reports  published  in 
the  Gazette  and  Dublin  Newspapers  of  the  affairs  of  the  society,  and 
representing  them  as  in  a  most  prosperous  and  affluent  condition  with  a 
large  surplus  fund  just  before  the  Bank  stopped  payment,  were  not  pab- 
lished  by  his  authority ;  and  that,  if  published  by  the  authority  of  any  of 
the  Directors,  they  were  not  intended  to  obtain  false  credit  or  to  deceive 
the  public.  He  further  insists,  that  inasmuch  as  the  Bank  hasonly^ 
declined  meeting  some  of  its  engagements  for  thg  present^  and  has  not 
wholly  ceased  to  pay,  but,  on  the  contrary,  is  calling  in  its  assets  as 
quickly  as  possible,  and  has  paid  off  £220,000  since  the  18th  June  1840, 
it  cannot  be  said  to  have  stopped  payment  within  the  meaning  of 
33  G.  2. 

We  submit  that  it  is  a  mere  trifling  with  words  to  say  that  the  Bank 
did  not  stop  payment  on  the  18th  of  June  1840;  and  one  of  oar 
grounds  of  complaint  is,  that  since  that  day  the  proceedings  of  the 
Directors  have  been  wholly  without  authority,  and  illegal  by  virtue  of 
the  33  G,  2  ;«^hat  there  is  no  security  that  the  very  large  sum  of  money 
said  to  have  been  pud  away  may  not  be  demanded  and  enforced  a  second 
time  ; — that  the  Directors  have  been  giving  undue  preference  to  parti- 
cular creditors,  and  not  administering  the  fund  equitably;  and  that 
neither  the  shareholders  in  the  Company  nor  their  creditors  have  any 
security  for  the  due  application  of  the  funds  by  the  Directors.  Upwards 
of  two  hundred  actions  at  law  have  already  been  commenced  against  the 
Public  Officer ;  and  it  is  certainly  not  less  the  interest  of  the  Company 
than  of  its  creditors  that  a  stop  should  be  put  to  this  wasteful  litigation, 
and  that  this  Court  should  at  once  take  into  its  own  hands  the  administra- 
tion of  the  funds.  Irreparable  injury  is  likely  to  ensue  if  a  receiver  b« 
not  now  appointed. 


Against  the  motion, — An  application  in  all  respects  similar  to  the 
present  was  refused  in  Fatccett  v.  Hodges* 

[Masteb  op  the  Rolls. — The  circumstances  were  different.  It 
had  not  then  been  decided  that  the  33  6r,  2  applies  to  Joint  Stock  Bank- 
ing Companies  registered  under  6  6r^  4,  and  the  motion  involved  the 
settlement  of  that  question.  I  have  since  decided  it  upon  demurrer ;  and 
while  my  decision  remains  unreversed,  I  think  I  am  bound  to  carry  it 
out.] 

(a)  6  Ve8.  7381 
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It  was  the  intention  of  the  Directors  to  have  carried  the  question  to 
the  House  of  Lords,  when  a  member  of  the  Company,  hoping  thereby 
to  get  rid  of  it  altogether,  paid  uff  the  demand  and  costs  of  the  plaintiflf 
in  that  cause.  If  it  be  true  that  the  33  G.  2  applies  to  the  Agricultural 
Bank,  and  that  all  legitimate  authority  on  the  part  of  the  Directors  and 
Public  Officer  to  call  in  the  funds  of  the  society  ceased  on  the  1 8th  of 
June  1840,  it  may  be  asked,  what  authority  could  a  receiver  of  this 
Court  have  to  make  effectual  the  terms  of  the  partnership  deed,  and 
raise  funds  by  a  call  upon  the  members  of  the  society,  where,  by  the 
terms  of  the  deed  in  question,  such  call  can  be  made  and  enforced  only 
by  the  Public  Officer  ?  or  what  title  should  such  receiver  have  to  bring 
actions  or  levy  any  portion  of  the  assets  of  the  society,  if  the  office  and 
authority  of  the  Public  Officer  are  defunct  ?  In  such  case  no  portion  of 
the  funds  could  be  leviable,  and  there  would  be  no  remedy.  The 
debtors  of  the  Bank  could  not  be  compelled  nor  advised  to  pay  to  the 
receiver  of  this  Court,  who  could  not  give  a  valid  discharge. 

[Master  of  the  Rolls. — I  cannot  admit  that  there  is  any  such 
difficulty  in  this  case.  If,  after  the  orders  of  this  Court  should  have 
been  served  upon  the  debtors  of  the  Bank,  requiring  thdm  to  pay  to  the 
receiver  the  sums  due  from  them  to  the  Bank,  they  should  be  advised  to 
refuse  such  payment,  they  should,  in  my  opinion,  be  further  advised  to 
be  prepared,  immediately  after  such  refusal,  to  be  lodged  in  jail.] 

According  to  the  argument  upon  the  other  side,  there  is  no  person  in 
Those  name  an  action  could  be  brought  for  the  purpose  of  realising  the 
fund.  We  say  that  the  Public  Officer  of  the  Bank  can  sue  and  may  be  sued 
under  the  6  G»  4,  and  no  case  can  be  cited  in  which  this  Court  has  inter- 
fered by  the  appointment  of  a  receiver  for  the  purposes  of  a  trust  which,  if 
at  all  existing,  must  be  admitted  to  be  impracticable  in  its  nature,  while, 
on  the  other  hand,  there  is  an  easy,  summary,  and  unquestionable 
remedy  at  law.  The  suggestion  as  to  the  fund  being  in  danger  is  quite 
vain,  and  so  far  would  the  interference  of  this  Court  be  from  putting  a 
stop  to  wasteful  litigation,  it  must  have  the  directly  contrary  effect :  for 
while  this  Court  cannot  deprive  any  of  the  creditors  of  the  Bank  who 
may  be  disposed  for  litigation,  of  the  right  given  to  them  by  the  6  G,  4, 
of  suing  the  Public  Officer  and  of  obtaining  judgment  and  execution  against 
the  members  of  the  Company,  it  must  have  the  effect  of  compelling  the 
great  body  of  the  creditors,  who  are  friendly  and  willing  to  give  time, 
to  come  iu  and  prove  their  demands,  and  put  the  society  and  the  fund  to 
the  enormous  cost  of  their  doing  so.  It  is  impossible  to  avoid  believing 
that  this  is  a  merely  speculative  suit,  not  bond  fide^  and  chiefly  seeking 
to  make  costs. 


1841. 

ACHESON 

V, 
HODGES. 


In  reply. — The  case  of  Wood  v.  Hitckings  (a)  was  cited  as  to  the 


(a)  2  Beav.  289. 
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jurisdiction  of  the  Court  to  appoint  a  receiver,  and  as  to  the  authority  of 
such  receiver  when  appointed,  even  though  there  was  not  at  present 
existing  any  person  in  whose  name  actions  could  be  brought.  Several 
unreported  cases  were  also  mentioned  to  the  same  point. 

Master  of«the  Roi.l8. 

[After  stating  the  fiicts  already  set  forth,  and  observing  that  the 
demand  of  the  plaintiff  in  the  first  cause  was  questioned  upon  the 
grounds  above  mentioned,  but  that  the  title  of  the  plaintiff  in  the  second 
cause  was  clear,  his  Honor  proceeded  to  deliver  his  judgment  to  the 
following  effect] : — 

It  is  objected  to  this  motion  that  it  is  before  answer  ;  but  the  defend- 
ant has  filed  affidavits  going  into  the  merits,  and  answering  the  affidarits 
made  by  the  plaintiff,  and  I  have  no  doubt  that  I  may  now  graot  an 
injunction  and  receiver,  if  the  facts  disclosed  upon  the  affidavits  appear 
to  me  to  call  for  such  an  interference  of  the  Court.  In  the  case  of  Vann 
v.  Barnett  (a),  there  was  a  motion  for  an  injunction  and  receiver  before 
answer  or  appearance  of  the  defendant,  grounded,  as  in  the  present  case, 
upon  very  strong  affidavits  on  the  part  of  the  plaintiff.  The  defeodant 
filed  answering  affidavits  to  resist  the  motion,  and  the  Master  of  the  Rolls 
held  the  answering  affidavit  to  amount  to  an  appearance,  and  granted  the 
motion,  saying,  that  although  a  motion  for  a  receiver  before  answer  was 
unusual,  yet,  had  it  been  necessary,  he  would  have  made  a  precedeDt. 
In  Jervit  v.  White  (5),  the  plaintiff  was  induced  to  enter  into  a  partner- 
ship and  advance  a  sum  of  £1800,  by  means  of  an  advertisement  in  the 
newspapers,  representing  the  partnership  concern  as  producing  an  annual 
profit  of  £7000,  when  the  whole  value  of  the  concern  did  not  in  fact  exceed 
the  sum  of  £150  ;  and  a  bill  having  been  filed  for  a  dissolution  of  the  part* 
nership,  and  for  an  injunction  against  issuing  securities  in  its  name,  there 
vcdA  a  motion  before  answer,  that  the  defendant,  who  was  the  co-partDer, 
should  bring  into  Court  the  money  advanced  by  the  plaintiff.  The 
defendant  made  an  answering  affidavit,  and  Lord  Eldon  said,  ^  I  think  I 
'<  am  at  liberty  in  this  case  to  fasten  on  the  affidavit  of  the  defendant  as 
"  Lord  Kenyon  did  in  Vann  v.  Bamett,  where  it  was  held  that,  in 
'*  general,  the  Court  will  not  deal  effectually  between  the  parties  until 
*Uhe  answer  comes  in;  yet,  if  the  defendant  answers  the  affidavits,  the 
"  Court  will  look  at  his  affidavit  as  if  it  was  an  answer.  This  is  not  a 
^^ distinct  admission  of  a  sum  of  money  in  the  defendant's  hands;  but 
^'  upon  the  two  affidavits,  and  the  defendant  having  undertaken  to  gire 
*'  an  explanation,  he  is  in  a  situation  in  which  an  executor  very  often  is. 
His  Lordship  then  granted  the  motion,  and  said,  '*  I  go  this  length  upon 
the  ground  of  fraud."     Therefore,  where,  as  in  the  present  case,  the 


(a)  2  Bro.  C.  C.  158. 


(6)  6  Vfcs.  r38. 
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(iofendant  files  an  answering  affidavit,  the  Court  may  treat  it  as  an 
answer;  and  there  are  numerous  authorities  which  shew  that  in  cases  of 
fraud  or  danger  the  Court  will  grant  an  injunction  and  receiver  before 
answer,  even  though  the  defendant  may  not  have  filed  any  affidavit  (a). 

It  is  stated  in  the  affidavit  verifying  the  bill,  and  not  satisfactorily 
ilenied,  that  a  report  was  published  in  the  newspapers  aato  the  stability 
of  the  Company,  calculated  to  induce  persons  to  give  it  credit, — holding 
oiit  jstatements  of  a  large  surplus  fund, — and  yet  the  Bank  stopped  pay- 
ment within  two  months  after  the  report  appeared.  It  is  not  alleged  that 
such  was  a  true  statement.  It  is  admitted  that  in  October  last  more  than 
une-fourth  of  the  capital  had  been  lost,  and  it  is- not  alleged  that  this 
occurred  since  the  report  was  published.  The  present  case  therefore 
appears  to  resemble  Jervis  v.  White,  in  which  Lord  Eldon  proceeded 
upon  the  ground  of  fraudulent  misrepresentation,  but  I  need  not  adopt 
that  as  the  exclusive  ground  of  the  order  I  am  about  to  pronounce. 

In  Pawcett  v.  HodgeSy  I  held  that  the  33  G.  2,  c.  14,  applies  to  Joint 
Stock  Banking  Companies  registered  under  the  6  G.  4,  c.  42,  and  I  further 
rame  to  the  conclusion  that  what  had  occurred  on  the  part  of  the  Bank 
was  a  stoppage  of  payment  within  the  meaning  of  the  former  act.  I  am 
of  opinion  that  by  virtue  of  the  33  G.  2,  a  trust  was  created  for  the  cre- 
ditors when  the  Bank  stopped  payment ;  and  being  of  that  opinion  I 
cannot  refuse  a  creditor,  who  makes  a  proper  case  for  ft,  the  relief  which 
I  believe  him  to  be  entitled  to  in  virtue  of  the  trust.  If  it  be  impro- 
vident on  the  part  of  the  creditors  of  the  Bank  to^adopt  a  proceeding 
H  hereby  the  extensive  and  complicated  concerns  of  such  an  establishment 
are  to  be  brought  into  the  Court  of  Chancery,  they  must  be  the  sufferers. 
Where  the  right  exists,  I  cannot  refuse  the  remedy :  it  is  for  the  creditor 
to  determine  as  to  the  prudence  of  the  proceeding.  I  agree  with  the 
observation  of  the  plaintiff's  Counsel  that  they  have  a  right  to  complain 
of  the  fact  on  which  the  defendant  relies,  namely,  that  since  the  18th  of 
June  1840,  debts  of  the  Bank  to  the  amount  of  £220,000  have  been 
discharged :  for  this  is  a  direct  violation  of  the  8th  section  of  33  G,  2, 
Hhich  provides  that  immediately  after  the  stoppage  of  payment  all  the 
real  estate,  and  all  the  personal  estate,  credits  and  effects  whatsoever 
either  at  law  or  in  equity  of  which  such  bankers  shall  be  seized,  possessed 
of,  or  entitled  to  at  the  time  of  stopping  payment,  shall  be  liable  to  pay- 
ment of  all  debts  without  priority  or  preference ;  and,  therefore,  the 
creditors  who  have  been  paid  their  demands,  have  got  that  to  which 
they  were  not  entitled.     Again,  it  is  stated  by  the  defendant  that,  since 

(a)  See  M^Swiney  ▼.  Haynes,  1  Ir.  £q.  R.  p.  323 ;  Dewhirtt  v.  Wrigleyy  C.  P. 
Coop. ;  see,  also,  Middletcn  v.  Dodwfeli,  13  Ves.  266 ;  JUoyd  v.  PoMingham,  16  Ves. 
59 ;  Duckworth  ▼.  Traffordy  18  Vea.  283 ;  Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  180 : 
lirfjdie  V.  Barry,  3  Mer.  695;  ScoU  ▼.  Beeker,  4  Price,  346;  Tanfield  v,  IrvinCy 
'i  Rus8.  149  ;  Maguke  v.  Allen,  1  Ball  &  B.  75 ;  and  see  2  SwaDst.  138,  n. 
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the  stoppage,  a  committee  has  been  appointed  to  collect  the  debts  and  to 
wind  up  the  concern.  This,  also,  is  contrary  to  the  provisions  of  the 
33  G.  2. 

It  has  been  contended  by  the  defendant's  Counsel  that  this  Court 
ought  not  to  interfere  because,  as  it  is  said,  of  the  inconvenience  which 
must  ensue  from  such  interference  ;  and  it  is  argued  that  in  such  a  case 
as  the  present  the  administration  of  the  trust  created  by  the  33  G,  % 
would  be  impracticable.  But  I  do  not  think  that  there  will  be  any  such 
inconvenience  or  insuperable  difficulty  in  the  way  of  having  the  conceros 
of  the  Bank  wound  up  in  this  Court,  or  in  realising  the  assets  by  means 
of  a  receiver.  The  Company  have  a  great  number  of  actions  at  law  pend- 
ing against  them  at  present,  and  I  cannot  help  thinking  that  the  waste  and 
loss  which  may  be  occasioned  by  the  multiplied  costs  of  such  actions,  is 
much  more  to  be  feared  than  the  proper  and  necessary  expense  of  a  suit 
like  the  present. 

As  to  the  authority  of  a  receiver  appointed  by  this  Court  to  collect  the 
assets,  I  have  no  doubt  whatever ;  and  I  was  not  a  little  surprised  upon 
the  motion  to  hear  it  questioned  by  Couusel.  In  Wood  v.  Hitchtngs(a] 
the  same  objection  was  made  as  in  the  present  casC)  and  Lord  Laogdale 
asked  "  Is  there  any  case  in  which  the  Court  has  refused  to  appoint  a 
"  receiver  pending  a  litigation  in  the  Ecclesiastical  Court,  on  the  ground 
'*  that  there  was  no  legal  personal  representative  ?  Has  this  Court  e\er 
«  allowed  a  person  who  admits  a  sum  of  money  to  be  due  from  him  to  an 
**  estate,  to  dispute  the  right  of  a  receiver  to  collect  it  r"  Again,  he 
said,  **  He  could  not  permit  any  doubt  to  be  entertained  respecting  the 
**  jurisdiction  of  this  Court  in  a  case  of  this  description.  That  it  was 
<*  perfectly  clear  to  him,  that  the  Court  had  jurisdiction  to  interfere  by 
**  granting  a  receiver  for  the  protection  of  the  estate,  and  that  it  was  noi 
**  necessary  in  order  to  authorise  the  Court  to  appoint  a  receiver,  that 
"  there  should  be  a  person  in  whose  name  an  action  might  be  brought  to 
"  recover  the  property."  A  receiver  was  accordingly  appointed,  and  the 
decision  was  affirmed  by  the  Lord  Chancellor  on  appeal.  It  is  the  daily 
practice  of  the  Court  to  appoint  receivers  over  real  estate,  and  to  order 
the  tenants  to  pay  their  rents  to  the  receiver,  although  those  rents  are  io 
fact  debts  founded  upon  contract,  and  there  may  be  a  dispute  as  to  the 
person  entitled  to  them.  It  is  also  a  common  exercise  of  the  undoubted 
jurisdiction  of  this  Court  to  appoint  sequestrators  and  receivers  of 
personal  estate  under  similar  circumstances.  It  is  not  necessary  in  a 
case  of  this  kind,  that  there  should  be  a  person  in  whose  name  actions 
could  be  brought  against  the  debtors  of  the  estate  :  if  the  debt  be  not 
disputed  the  Court  will  enforce  payment  of  it  by  a  summary  order ;  and 
if  disputed,  it  can  direct  inquiry  by  a  feigned  action. 


(a)  2  Beav.  294-6 ;  isee,  also,  Thomas  v.  Thomas,  ante,  vol.  2,  p.  109. 


CASES  IN  EQUITY. 


523 


I  am  of  opinion  that  this  case  is  ripe  for  the  appointment  of  a  receiver, 
and  that  the  present  motion  should  be  granted, — first,  because  the  Court 
will  act  on  the  defendant's  affidavit  as  an  answer  ;  secondly,  on  the  ground 
of  fraud,  and  danger  of  the  loss  of  the  assets ;  and  thirdly,  because,  having 
re-considered  my  decision  in  Fawcett  v.  Hodges,  I  abide  by  it,  and  think 
I  am  bound  to  give  to  the  creditors  of  the  Bank  the  protection  afforded 
to  them  by  means  of  the  trust  created  in  their  favour  by  the  33  G.  2. 
Therefore,  my  order  is  in  both  cases,  that  an  injunction  do  issue  as 
desired,  and  that  it  be  referred  to  the  Master  to  appoint  a  receiver. 


1841. 
RolU, 


ACHE80K 

V. 
HODGES. 


The  defendant  appealed  to  the  Lord  Chancellor  against  the  foregoing 
order,  and  on  or  about  the  29th  of  May  1841,  the  case  having  been 
opened  before  his  Lordship,  and  it  being  stated  that  there  were  several 
matters  of  defence  not  set  forth  in  the  defendant's  affidavit,  which  was 
hastily  prepared  to  resist  the  motion  in  the  Rolls,  it  was  ordered  upon 
consent  that  the  appeal  should  stand  over,  with  liberty  to  the  defendant 
(0  file  his  answer,  he  undertaking  to  do  so  within  a  week ;  and  that  upon 
the  coming  in  of  the  answer,  the  plaintiff  should  move  in  the  Rolls  to 
continue  the  injunction  upon  equity  confessed ;  and,  in  the  event  of  the 
Master  of  the  Rolls  continuing  the  injunction,  that  the  defendant  should 
be  at  liberty,  if  so  advised,  to  renew  the  appeal  motion,  relying  upon 
his  answer. 

The  defendant's  answer  having  been  filed  pursuant  to  the  terms  of  the 
Lord  Chancellor's  order.  Counsel  for  the  plaintiff  now  moved  the  Master 
of  the  Rolls  to  continue  the  injunction  upon  equity  confessed  in  the  de- 
fendant's answer.  His  Honor,  after  hearing  the  answer,  intimated  his 
intention  of  continuing  the  injunction  ;  but^  it  being  clearly  shewn  by  the 
answer,  that  the  reports  published  in  the  newspapers  in  April  1840,  were 
hond/ldey  and  consistent  with  the  true  state  of  the  accounts  at  the  time ; 
that  the  subsequent  embarrassment,  loss  of  capital,  and  stoppage  of 
payment  arose  from  a  sudden  and  unexpected  pressure ; — that,  the 
only  preference  which  had  been  intentionally  given,  was  to  the  small- 
note  holders  who  almost  entirely  belonged  to  the  labouring  classes; 

that,  since  the  19th  of  June  1840,  £220,000  had  been  paid  off,  and  that 
of  all  the  Company's  notes,  those  now  remaining  in  circulation  amounted 
to  no  more  than  £9*900 ; — that,  before  any  call  could  be  made  upon  the 
members  of  the  Company,  pursuant  to  the  terms  of  the  partnership  deed, 
for  their  contributions  to  meet  the  joint  liabilities,  it  was  necessary  to 
convene  a  public  meeting  of  which  twenty-one  days'  notice  should  be 
given ; — ^that  a  public  meeting  was  convened  as  soon  as  possible  under 
the  circumstances,  and  a  call  made,  but  that  time  allowed  by  the  deed  to 
the  out-members  of  the  Company  residing  in  England  and  Scotland,  for 
paying  in»  had  not  yet  expired  ;  and  in  consequence  of  the  reports  that 
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1841.  had  got  abroad,  there  had  been  much  difficulty  in  inducing  the  home 

i  '  i  members  to  answer  the  call  which  had  been  made  upon  them,  and  that  there 

ACHESON  could  be  no  rational  fear  of  any  creditor  of  the  Bank  not  being  fully  paid 

^'  in  a  little  time — the  Master  of  the  Rolls  acceded  to  several  sussestions 

HODGES. 

offered  by  the  defendant's  Counsel  as  to  the  proper  person  to  be  appointed 
receiver,  and  the  nature  of  his  duties  when  appointed  ;  in  consequence 
of  which,  the  following  order  was  agreed  upon,  and  the  appeal  pending 
before  the  Lord  Chancellor  was  abandoned. 

Order  : — That  John  Magrath  of  the  city  of  Dublin,  the  generai 
accountant  of  the  said  Company,  who  has  been  named  by  the 
defendant  and  the  Committee  and  Directors  of  said  Companj 
to  the  Court,  as  a  fit  and  proper  person  to  be  appointed  ReceJTer 
in  these  causes,  be,  and  is  hereby  appointed  such  Receiver,  od 
his  giving  such  secucity  for  the  due  discharge  of  his  duties  u 
such  Receiver  as  is  hereinafter  mentioned.  And  that  the  said 
John  Magrath  do,  after  he  shall  have  enrolled  his  recognizance 
and  the  recognizances  of  his  sureties,  proceed  to  collect  and 
receive  the  outstanding  assets  of,  and  debts  due  to  the  said 
Company ;  and  accordingly,  it  is  further  ordered,  that  the  said 
John  Magrath  do  give  security  by  his  recognizance,  with  sufficient 
sureties,  to  be  approved  of  by  William  Henn,  Esq.,  the  Master 
in  this  cause,  in  the  sum  of  £20,000  conditioned  for  the  doe 
discharge  of  his  duties  as  such  Receiver.  And  it  is  further 
ordered,  that  he  be  allowed  to  give  such  security  by  the  recog- 
nizance of  ten  sufficient  persons,  each  being  bound  in  the  sum 
of  £2000,  or  by  any  lesser  number  of  sufficient  persons  not  le^s 
than  two,  bound  in  the  whole  in  the  joint  sum  of  £20,000  in 
recognizances  conditioned  as  aforesaid ;  and  accordingly  that  the 
Master  do  settle  and  approve  of  the  form  of  such  recognizances 
having  regard  to  the  terms  of  this  order,  which  imposes  dutie^^ 
on  such  Receiver,  varying  in  some  manner  from  the  duties  to  he 
discharged  by  other  Receivers.  And  it  is  further  ordered,  that 
the  said  Receiver  be  at  liberty  after  he  shall  have  enrolled  such 
recognizances  with  the  concurrence  and  sanction  of  the  Master, 
and  for  the  purpose  of  the  effectual  discharge  of  his  duty  as 
such  Receiver,  to  employ  or  continue  to  employ  such  clerks  and 
agents  as  may  be  necessary  and  proper  for  the  due  collection  of 
said  assets,  and  to  pay  all  necessary  and  proper  outgoings  for 
such  purpose  as  approved  by  the  Master,  and  any  necessary  rent 
of  offices  for  the  business  of  the  Company,  and  the  effectual 
collection  of  the  remaining  assets  of  the  Company ;  and  that 
said  Receiver  do  submit  to  the  Directors  and  Committee  of  said 
Company,  a  statement  of  the  number  of  clerks  and  agents  to  be 
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so  employed,  and  of  the  salary  to  be  pud  to  each  of  them,  and 
of  the  amount  of  rent  to  be  so  paid  before  the  same  shall  be 
submitted  to  the  Master.   And  it  is  further  ordered,  that  the  said 
Receiver  do  keep  an  accurate  account  of  such  outgoings  and 
disbursements,  and  include  same  in  the  account  to  be  rendered 
by  such  Receiver  as  hereby  directed.   And  it  is  further  ordered* 
that  the  said  Receiver  shall  be  at  liberty,  if  the  Master  shall  con- 
sider it  to  be  for  the  benefit  of  the  parties  interested  in  the  assets 
of  the  said  Company,  to  sell  all  the  debts  due  to  the  Company, 
for  which  they  have  security  by  bonds,  judgments,  rent-charges, 
assignments  of  rents  or  mortgages — such  sale  to  be  had  after  the 
enrolment  of  the  said  recognizances,  and  with  the  sanction  and 
concurrence  of  the  said  Directors  and  Committee,  and  to  be  by 
public  auction,  before  such  person  and  at  such  time  and  place  as 
the  Master  shall  direct  after  giving  due  public  notice,  and  that 
the  said  Receiver  be  at  liberty  with  such  concurrence  of  the  said 
Directors  and  Committee  and  the  sanction  of  the  Master  to  sell 
the  interest  of  said  Company  in  any  of  the  houses  or  offices  in 
which  the  business  of  the  said  Company  or  any  branch  thereof 
was  carried  on,  which  may  not  be  required  for  the  collection  of 
the  Company's  assets,  or  to  surrender  the  same  in  case  it  shall 
be  deemed  expedient  so  to  do,  and  that  the  produce  of  all  such 
sales  be  paid  to  the  said  Receiver,  who  is  to  account  for  the 
same,  and  is  hereby  authorised  to  give  effectual  discharges  for 
the  purchase-money ;  and  that  such  of  the  Directors  or  members 
of  the  said  Company  as  the  Master  shall  direct,  or  the  Public 
Officers  of  the  said  Company  if  directed  by  the  Master,  do  ex- 
ecute proper  assignments  of  such  debts,  and  the  securities  for  the 
same,  and  the  interests  in  the  said  houses  to  the  purchasers  thereof. 
And  it  is  further  ordered,  that  the  said  Receiver  shall  be  at 
liberty  after  he  shall  have  enrolled  such  recognizance  to  enter 
and  cause  to  be  served  an  order  of  this  Court,  requiring  the 
debtors  to  said  Company  by  bills  of  exchange,  promissory  notes, 
judgments,  mortgages,  calls  for  instalments  or  other  liabilities,  to 
pay  ta  the  said  John  Magrath  the  sums  due  by  them  respectively 
to  the  said  Company,  and  that  said  John  Magrath  do  give  ac- 
quittances and  proper  discharges  for  all  such  sums  as  he  may 
receive  in  pursuance  of  such  order,  and  account  for  the  same  in 
his  acceunts.     And  it  is  further  ordered,  that  said  Receiver  shall 
from  time  to  time,  when,  and  as  soon  as  he  shall  have  received 
and  have  in  his  hands  as  such  Receiver,  sums  amounting  to  the 
sum  of  £500,  invest  the  same  in  three  per  cent,  consols,  with 
the  approbation  of  the  sud  Master,  and  transfer  the  same  to  the 
credit  of  these  causes  with  the  privity  of  the  Accountant- Gen- 
eral of  this  Court,  and  that  the  said  defendant  or  the  Directors 
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or  Committee  of  said  Company,  be  at  liberty  from  time  to  time 
to  submit  to  the  Court  such  statement  or  plan  for  the  dbtribu- 
tion  among  the  creditors  of  the  said  Company  of  the  funds  to 
be  so  collected,  as  may  be  considered  most  beneficial  to  the 
creilitorsy  and  just ;  previously  to  the  application  for  the  distribu- 
tion of  such  fund  as  aforesaid.     And  it  is  further  ordered,  that 
the  Master  do  fix  and  report  what  would  be  a  reasonable  salarr 
and  renumeration  in  lieu  of  poundage,  to  be  paid  to  the  said 
John  Magralh  as  such  Receiver  (a).  And  it  is  further  ordered, 
that  the  order  heretofore  made  in  these  causes  on  the  18th  day 
of  May  1841,  be  varied  so  far  as  the  same  is  inconsbtent  with 
the  directions  hereby  given  ;  and  that  the  said  Beceiver  do  after 
he  shall  have  enrolled  said  recognixances,  cause  a  notice  to  be 
served  on  the  several  creditors  of  said  Company,  who  are  taking 
or  about  to  take  proceedings  for  recovery  of  their  demands 
against  the  said  Company,  or  any  member  thereof,  or  the  Public 
Officers  of  the  said  Company,  apprising  them  of  the  terms  of 
this  order,  and  that  the  several  persons  claiming  to  be  creditors 
of  the  said  Company,  be  at  liberty  to  fumbh  to  the  said  Receiver 
the  amount  and  particulars  of  their  respective  demands,  and  that 
same  be  when  furnished  classed  and  arranged  by  the  said  Receiver, . 
to  be  submitted  to  this  Court.     And  it  is  further  ordered,  that 
said  Receiver  may,  after  he  has  enrolled  said  recognisance,  pro- 
ceed with  the  sanction  of  the  said  Master,  and  the  concurrence 
of  said  Directors  and  Committee  in  the  name  of  the  Public 
Officer  of  the  Company  or  otherwise,  as  the  Master  shall  direct 
to  sue  for  the  debts  and  calls  due  to  swd  Company,  and  that  be 
be  at  liberty,  in  case  the  Master  shall  so  direct,  to  pay  the  costs 
of  any  proceedings  heretofore  taken  against  the  said  Company  by 
the  creditors  thereof,  on  the  terms  of  such  creditors  staying  or 
discontinuing  such  proceedings,  and  to  defend  with  the  sanction 
of  the  Master,  any  action  or  suit  brought  against  the  said  Com- 
pany, or  any  member  thereof ;  and  that  he  be  at  liberty  with 
the  sanction  of  the  Master,  to  pay  to  the  plaintiffs  the  amount 
which  may  be  due  to  them  on  the  foot  of  their  respective 
demands  ;  such  payment  to  be  without  prejudice  to  any  question, 
as  to  the  costs  of  the  suits  so  instituted  by  them ;  the  said  plainti& 
upon  such  payment  being  made  to  them  as  afonesaid,  to  give  ap 
to  said  Receiver  the  vouchers  and  securities  held  by  them  respec- 
tively from  said  Company  for  their  said  respective  demands,  and 
in  the  pleadings  mentioned ;  the  said  Receiver  acting  as  aforesaid, 
to  be  at  liberty  from  time  to  time  to  apply  to  the  Court  as  may 
be.  proper,  necessary,  and  expedient,  for  the  effiectual  diKharge 
of  his  duty  as  aforesaid. 


(a)  See  Day  t.  Croft^  3  Beav.  488. 
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The  Most  Noble  HOWE  PETER,  Marquis  of  SLIGO, 

PetiHoner  ; 
Sir  SAMUEL  OIWEALLEY,  Bart.,         .         ReBpondent. 


MARGARET  CARNEY,      .  Petitioner; 

Sir  SAMUEL  O'M ALLEY,  Bart.,  Respondent.  May  27. 

June  7. 


t 


Trb  petitioners  in  these  matters  were  judgment  creditors  of  Sir  Samuel  A  receiver  ap* 

O'Malley,  and  sought  the  appointment  of  a  receiver  over  his  estate  under  f^^Jg  on 'a' 

the  5  and  6  W.  4,  c.  55.    The  judgment  in  the  first  matter  was  obtained  judgment  ere- 

in  the  year  1826,  to  secure  the  principal  sum  of  £3000  with  interest ;  under6&6Vr. 

and  the  entire  principal  sum  and  an  arrear  of  interest  were  now  due  upon  f »  ^  ^»  ^***" 

it.     The  judgment  in  the  second  matter  was  obtained  in  the  year  1808  rears  as   well 

in  the  penal  sum  of  £1000,  to  secure  dB500  of  the  then  currency,  with  in-  "    rentr^^but 

terest,  and  there  was  now  due  upon  it  the  sum  of  £568.  8s.  3d.  of  the    the  petitioner's 

right  18  analo- 
present  currency.  goM  to  that  of 

On  the  petition  of  Lord  SKgo,  Mr.  A.  C.  Lambert  was  absolutely    f °  ''^S^  ^^'^' 
.  "^  ^  ''tor  proceeding 

appointed  receiver  over  certain  lands,  part  of  the  estate  of  Sir  S.  O'Mal-  at  law,  and  at- 
ley,  by  order,  bearing  date  the  4th  of  March  1840 ;  and  was  absolutely  J^te*°accru- 
extended  to  the  matter  of  the  second  petition,  by  an  order  bearing  date  ing  after  the 
the  21st  of  November  1840.  tYe^^^welvlr ; 
On  the  17th  of  May,  instant,  the  receiver  passed  his  account,  whereby  ^^  arrears  be- 
lt appeared  that  the  rents  due  on  the  1st  of  May  and  1st  of  November  for  the  debtor, 

1840,  had  been  received  by  him,  and  that  the  November  rents  were  not   *°  ojdertopre- 

•'  vent  tne  incon- 

received  until  after  the  order  extending  the  receiver  to  the  second  matter,   venience  of 
The  sum  of  £1069*  Os.  4^.  was  the  ascertained  balance  in  the  receiver's   over  the  same 

hands.  premises. 

In  this  Court, 
A  motion  was  now  (May  27)  made  on  behalf  of  Lord  SHgo,  that  the  re-    the  order  ex- 

ceiver  might  be  directed  to  pay  over  to  him  the  said  sum  of  £1069.  Os.  4id.,    ^?^Jfro*  ^^ 

in  part  payment  of  his  demand,  and  that  the  said  receiver  might  have  credit,    matter  of  one 

&c.     At  the  same  time,  the  petitioner  in  the  second  matter  moved  on  a   ^anoUier    is 

cross-notice,  that  out  of  the  said  sum  of  £1069>  Os.  4id.  in  the  receiver's   ;b«>lute  in  the 

first   instance, 
hands,  he  might  be  directed  to  pay  her  the  sum  of  £534.  10s.  2d.  (being   but  it  attaches 

the  net  amount  of  the  gale  of  rent  due  on  the  1st  of  November  1840),    ^^'^  '?**  *^®/" 

o  ''    accrumg  rents, 

on  account  of  the  said  sum  so  due  to  her  for  principal,  interest,  and  and  not  thot^e 
«  •  which  had  ac- 
cosU,  &c.  crued  due  he- 
Mr.  Baker,  for  Lord  Sligo. — The  question  raised  in  this  case  turns  ^^^e,  although 
upon  the  construction  of  the  38th  section  of  the  Sheriffs*  Act,  whereby  such  order  waa 
it  is  enacted,  that  "  In  case  any  sum  shall  be  received  by  any  such  re-  pronounced. 
^  ceiver,  before  an  order  shall  be  made  to  extend  him  to  the  matter  of 
'*  another  petition,  the  money,  so  received  by  him,  shall  be  distributed 
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*'  and  paid  under  the  orders  of  the  Coart,  as  it  would  have  heen  if  sucb 
"  further  order  extending  him  had  not  been  made ;  but  in  distribatiDg  the 
**  funds  thereafter  to  be  received^  the  Court  shall  have  regard  to  the 
*'  rights  of  the  person  or  persons  at  whose  instance  the  order  ezteniting 
*'  the  receiver  was  made."  Now,  the  right  of  a  petitioner  under  this  act 
is  strictly  analogous  to  that  of  an  elegit  creditor  proceeding  at  law,  who  is 
entitled  only  to  the  rents  accruing  after  the  day  of  the  demise  in  the 
ejectment.  The  appointment  or  extension  of  a  receiver  under  this  act, 
b  in  lieu  of  the  award  of  an  elegit,  and  accordingly  attaches  the  after 
accruing  rents  only.  In  the  present  case,  although  the  judgment  in  the 
second  matter  is  prior  to  that  in  the  first,  the  right  of  priority  does  oot 
attach  the  fund  now  in  Court,  as  it  is  the  amount  of  rents  which  had  ac- 
crued due  before  the  receiver  was  extended :  therefore,  Lord  Sligo  is 
entitled  to  the  order  which  he  seeks. 


Mr.  (yDowdf  for  the  petitioner  in  the  second  matter. — The  38th  sec- 
tion of  the  act  plainly  means  that  whenever  a  receiver  b  extended  firom 
one  petition  matter  to  another,  the  rents  received  after  the  extending 
order  shall  be  paid  according  to  priority.  The  argument  on  the  other 
side,  resting  on  the  word  *  rights,'  faik ;  because,  as  the  law  stood  upon 
the  passing  of  the  5  and  6  FF.  4,  c  55,  there  was  not  a  strict  analogy 
between  the  right  of  the  petitioner  under  this  act,  and  that  of  an  el^t 
creditor  proceeding  at  law :  the  petitioner  being  entitled  to  a  receiver 
over  the  whole  or  a  competent  part  of  the  debtor's  estate  ;  whereas  the 
elegit  creditor  could  take  a  moiety  only  (a).  Barry  t.  Wilkinson  {h)  is 
an  authority  precisely  applicable  to  this  case. 

Master  of  ths  Rolls. 

I  have  read  that  case  two  or  three  times,  and  I  cannot  help  thinkiDg 
that,  although  there  was  a  good  deal  of  discussion,  very  little  was  decided 
in  it. 


Jan.  r. 


Master  OF  the  Rolls. 

[After  stating  the  applications  in  this  case,  and  the  facts  as  already 
set  forth,  hi&  Honor  proceeded  to  deliver  his  judgment  to  the  foUoving 
effect] : — 

On  behalf  of  the  petitioner  in  the  second  matter  it  is  contended,  that 
according  to  the  true  construction  of  the  38th  section  of  the  5  and  6 
YF.  4,  c*  55,  where  a  receiver  is  appointed  on  the  peUtion  of  a  puisne 
judgment  creditor,  and  afterwards  extended  to  the  matter  of  a  prior  judg- 
ment, the  prior  judgment  creditor  is  entitled  in  priority  to  the  rents 
received  after  the  extension  of  the  receiver,  although  those  rents  accrued 


(a)  Sce3&4  Fw.  e.  106, 1. 19. 


H)  AtOe^  p.  131. 
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due  before  the  extending  order  was  pronounced ;  and  a  decision  of  the 
Court  of  Exchequer,  in  Barry  v.  Wilkinson  (a),  is  referred  to  as  an 
authority  in  point. 

I  do  not  think  that  the  decision  in  Barry  v.  Wilkinson  applies  to  the 
present  case.     The  question  there  was,  whether  the  conditional  order  or 
the  absolute  order  for  the  original  appointment  or  subsequent  extension 
of  a  receiver,  is  the  order  for  the  purpose ;  and  the  Court  decided  that 
the  conditional  order  is  the  order,    if   afterwards  made  absolute, — or 
in  other  words,  that  the  absolute  order  relates  back  to  the  time  at  which 
(he  conditional  order  was  pronounced.     No  question  of  that  kind  arises 
in  this  case,  as  there  is  a  difference  between  the  practice  of  the  Court  of 
Exchequer  and  this  Court,  respecting  the  extension  of  receivers — the  ex- 
tending order  in  that  Court  being  conditional,  but  in  this,  absolute,  in  the 
6rst  instance ;  and  I  have  reasoo  to  know  that  it  was  not  intended  by  the 
Court  of  Exchequer  to  decide  that  an  order  extending  a  receiver  to  the 
matter  of  a  prior  judgment  attaches,  as  against  the  petitioner  upon  whose 
application  the  receiver  was  originally  appointed,  rents  due  but  unpaid 
at  the  time  the  extending  order  was  pronounced.     The  object  and  inten- 
tion of  the  act  was  to  give  an  easier  remedy,  not  a  new  right.     It  directs 
that  the  receiver  appointed  under  it,  shall  collect  the  arrears  as  well  as  the 
rents  accruing  after  his  appointment,  because  of  the  confusion  and  mis- 
chief which  must  ensue  if  there  should  be  two  receivers  at  the  same 
time,  the  one  enforcing  old  arrears,  and  the  other,  rents  subsequently 
due ;  but  it  does  not  declare  that  the  arrears  so  to  be  collected  shall 
be  applied  in  payment  of  the  petitioner's  demand,  nor  give  any  larger 
right  than  that  of  a  judgment  creditor  issuing  an  elegit^  and  proceeding 
at  law.      Upon  such  proceeding,   it  is   held  that  the  creditor  cannot 
get  the  rents   due   prior  to   the   day   of  demise  in   the   ejectment ; 
and,  thereforey  in   proceeding   under  this  act,    he  can  have  only  tl^e 
rents  accruing  after  the  appointment   of  the  receiver,  and  the  arrears 
are  collected  for  the  debtor  if  he  thinks  proper   to  apply   for  them. 
In  like  manner,  upon  the  extension  of  a  receiver  to  the  matter  of  a  prior- 
judgment,  the  right  of  the  prior  judgment  creditor  is  strictly  analogous 
to  what  his  right  would  be  at  law  upon  disturbing  the  possession  of  a 
puisne  creditor :  be  is  entitled  to  the  rents  accruing  after  the  date  of  the 
inquisition,  but  not  to  rents  previously  due,  or,  in  other  words,  to  the 
rents  which  accrue  after  the  extension  of  the  receiver,  but  not  to  rents 
previously  due,  although  received  after  the  extending  order.     The  38th 
section  of  the  act  directs,  that  in  distributing  the  funds  to  be  received 
after  an  extending  order,  the  Court  shall  have  regard  to  the  rights  of 
the  person  or  persons  at  whose  instance  the  order  extending  the  receiver 
was  made — t.  tf.,  to  the  legal  rights  already  adverted   to.     Even  if  it 
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should  be  held,  as  I  think  it  ought  not,  that  arrears  due  at  the  time  of 
the  original  appointment  of  the  receiver  are  to  be  collected  for  the  peti- 
tioner, it  would  not  follow  that  the  same  rule  should  be  appfied  as 
between  a  first  and  second  petitioner,  upon  the  extension  of  the  reoeiTer 
to  the  matter  of  a  prior  judgment. 

The  same  question  as  that  now  raised  I  had  lately  occasion  to  consider 
in  Rule  v.  Henry  (a),  and  I  abide  by  my  decision  in  that  case.  I  most 
therefore  make  the  order  sought  by  Lord  Sligo,  and  refuse  the  motion 
of  the  petitioner  in  the  second  matter. 


(a)  1  Flan.  &  Kel.  97, 


GREY  v.  MATHEWS. 


Junei, 


The  final  de- 
cree directed  a 
■ale  for   pay- 
ment   of 
certain  de- 
mands  and 


The  bill  in  this  cause  sought  to  recover  a  legacy  bequeathed  to  the  pltio- 
tiff  by  the  testatrix  Elizabeth  Mathews,  and  also  to  recover  an  undifided 
third  part  of  the  lands  of  Cuffe's-grove,  by  title  paramount  to  the  will 
The  defendant  Rogerson  Mathews  was  devisee  for  life,  subject  to  debts 

costs accordinff    ^^^  legacies,  of  the  .testatrix's  interest  in  the  lands  of  CuffeVcn-ove,  and 

to  priority,  and  o        -»  .... 

as  to  the  de-    by  his  answer,  filed  by  Mr.  A.  Maxwell  as  his  solicitor,  admitted  the 

it  was  ordered    pla^n^iff**  "g^^  *©  the-  legacy,  but  disputed  his  claim  to  the  oue-third  of 

that  he  should    the  lands  except  as  to  a  small  rent  issuing  thereout,  and  insisted  that  the 

nave  his  costs  ,  , 

out  of  the  resi-    entire  of  the  lands  were  the  property  of  the  testatrix.     On  the  hearing  of 

Aftfi     *d^*  ^^®  cause,  the  defendant  succeeded  in  resisting  the  plaintiGTs  claim  to  the 

on  the   plain-  third  part  of  the  lands,  but  there  was  the  usual  decree  for  an  account  of 

that   A.   B/s  ^^^^  A°^  legacies ;  and  upon  the  coming  in  of  the  Master's  report  there 

solicitor  should  was  a  final  decree  for  sale  of  the  lands  for  payment  of  the  debts  and 

tie-deeds,  &c.,  legacies  with  costs  according  to  priority,  and  it  was  ordered  that  the  defend- 

^^,  ti"  to*th*  *"*  Rogerson  Mathews  should  have  his  costs  out  of  the  resufue,  if  anv. 

lands  ahout  to 

be  sold  under  the  decree,  it  appeared  that  A.  B.  was  insolvent,  that  the  fond  would  be 
deficient,  and  it  was  alleged  that  the  costs  in  the  cause  for  which  the  solicitor  claimed  a 
lien  were  incurred  in  proceedings  by  which  the  fund  distributable  under  the  decree  had 
been  increased  in  a  very  large  degree.  The  solicitor  was  ordered  to  bring  in  the 
deeds,  &c.,  but  it  was  referred  to  the  Master  to  ascertain  the  sum  due  to  him  for  costs, 
and  to  inquire  and  report  how  far  they  had  been  incurred  in  proceedings  by  which  the 
Aind  distributable  had  been  increased.  The  Master  reported  upwards  of  £300  to  be  doe 
to  the  solicitor  for  costs  of  proceedings  whereby  the  fund  distributable  had  been  in- 
creased by  upwards  of  £10,000.  On  the  solicitor's  motion  for  payment  out  of  the  fund  of 
the  sum  reported  due,  and  for  the  costs  of  the  reference  and  of  the  motion : — SeU^  tbat 
the  costs  in  question  being  in  the  nature  of  salvage  costs,  should  have  been  specially 
secured  by  the  decree,  aud  that  the  decree  may  have  been  amended  in  that  particular. 
Heldj  aUo^  that  under  such  circumstances  the  Court  should  not  have  been  justified  in 
taking  the  title-deeds,  &c.,  from  the  solicitor  without  requiring  his  costs  to  be  paid  to 
him,  and  that,  notwith:(tanding  the  form  of  the  decree  and  that  the  fund  was  deficient, 
his  motion  should  be  granted. 
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When  proceeding  to  a  sale,  the  plaifittff  moved  that  Mn  MaxweU,  the 
soiicitor  of  Rogerson  Mathews,  might  he  ordered  to  bring  in  tlie  title 
deeds,  &c.,  in  his  hands,  for  the  purposes  of  the  sale.  Maxwell  opposed 
the  application,  insisting  upon  his  lien  for  costs  in  the  cause  as  solicitor 
of  Rogerson  Mathews:  he  stated  that,  by  means  of  his  exertions  as  such 
solicitor  in  resisting  the  plaintLGTs  demand  of  the  one-third  of  the  lands,  and 
also  in  reducing  the  demands*  of  the  creditors  of  the  testatrix,  and  in 
realising  the  assets,  the  reported  creditors  and  legatees  (several  of  whom, 
as  he  alleged,  relied  upon  nis  exertions  upon  the  taking  of  the  account 
before  the  Master)  had  a  very  much  larger  fund  for  payment  of  their 
reported  demands  than  they  otherwise  could  have  had»  and  that  the  costs 
in  question  should  be  considered  as  in  the  nature  of  salvage  costs  ; — that 
upwards  of  a  year  before  the  final  hearing  of  the  cause^ Rogerson  Mathews 
changed  his  solicitor  upon  record,  and  it  was  alleged  (but  as  to  this  there 
were  conflicting  statements)  that  upon  the  final  hearing,  the  facts  respect- 
ing Maxwell's  claim  had  not  been  brought  under  the  consideration  of  the 
Lord  Chancellor ;  it  was  therefore  insisted  that  he  was  not  bound  by  the 
decree  (a),  especially  as  the  fund,  although  greatly  increased  by  his  ex- 
ertions, would  still  be  deficient,  and  Rogerson  Mathews  was  insolvent. 
The  Master  of  the  Rolls  ordered  Maxwell  to  bring  in  the  deeds,  &c. ; 
but,  under  the  circumstances,  referred  it  to  the  Master  to  inquire  and 
report  the  sum  due  to  him  for  costs  in  this  cause,  and  how  far  as  solicitor, 
or  otherwise  acting,  on  behalf  of  any  and  which  of  the  parties  the  funds 
distributable  had  been  increased  by  his  exertions  to  any  and  what  amount ; 
with  liberty  to  him  to  apply  against  the  fund  for  such  sum  as  should  be 
found  due  to  biro. 

Under  the  foregoing  order,  the  Master  reported  that  by  the  proceed- 
ings of  Maxwell,  as  solicitor  of  Rogerson  Mathews,  in  resisting  the  plain- 
tiff's claim  of  one-third  of  the  lands,  and  in  reducing  the  demands  of  the 
creditors  and  legatees,  &c.,  the  fund  distributable  had  been  increased  by 
upwards  of  £10,000 ;  and  that  a  sum  of  £300  was  due  to  him  for  his 
costs  of  such  proceedings.  The  plaintiff  applied  to  have  this  report  sent 
back  to  be  reviewed,  upon  the  ground  that  the  Master  had  no  evidence 
before  him  to  warrant  his  finding  that  the  fund  had  been  benefited  to  so 
large  an  amount  by  Maxwell's  exertions ;  and  also  upon  the  ground  that 
the  costs  reported  were  not  confined  to  the  proceedings  from  which  the 
benefits  proceeded,  but  included  all  of  Maxwell's  costs  in  the  cause  and 
even  Rogerson  Mathews'  costs  of  the  final  hearing ;  but  this  motion,  not 
being  founded  on  objections  to  the  Master's  report,  was  objected  to  in 
limine^  and  failed  as  of  course  (6).     A  motion  was  now  made  on  the  part 
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(a)  See  Hargrove  v.  Holland^  2  Ir.  Eq.  Rep.  137 ;  Morgan  v.  ScoU,  ibid.  128. 
(&)  See  In  re  Lawlerty  Mimorty  ante,  105,  n ;  Gregory  v.  Weeiy  2  Beav.541. 
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of  Maxwell,  for  his  costs  as  above  reported,  and  tbe  costs  of  the  refer^ 
ence,  together  with  his  costs  of  the  present  application,  making  altogether 
the  sum  of  £350. 

On  behalf  of  the  plaintiff,  an  affidavit  made  to  resist  the  present  niotioo 
was  used.  It  stated  that  Maxwell  had  in  fact,  though  not  nominally, 
continued  as  solicitor  of  Rogerson  Mathews  down  to  and  upon  the  final 
hearing  of  the  cause  in  1838; — it  impugned  the  findings  of  the  Master 
as  to  the  extent  to  which  the  fund  had  been  benefited  by  Maxwell's 
exertions,  and  imputed  to  the  latter  certain  negligences  in  the  progress 
of  the  cause,  by  means  of  which  the  funds  properly  applicable  were  in 
fact  diminished.  Maxwell  made  an  answering  affidavit  explaining  the 
alleged  negligences,  and  sustaining  the  Master's  report,  but  virtually  ad- 
mitting that  he  had  acted  as  solicitor  for  Rogerson  Mathews  down  to  the 
hearing  in  1838,  and  that  the  costs  of  that  hearing  were  included  in  the 
sum  reported  to  him  by  the  Master. 


Mr.  Collins,  Q.  C,  and  Mr.  Thamtu  Fitzgerald^  on  behalf  of  Max- 
-well. — The  granting  of  the  order  now  sought  ought  to  follow  as  of  course 
after  the  order  of  reference  and  the  Master's  report  thereunder.  Several 
persons  are  entitled  under  the  decree  as  well  as  the  plaintiff,  but  he  is  the 
only  one  who  resists  Maxwell's  claim. 


Mr.  Robert  Molesworthy  for  the  plaintiff. — The  present  application  is 
in  fact  to  alter  the  final  decree,  the  fund  being  deficient.  We  say  that 
Maxwell's  claim  for  costs  was  put  forward  fully  upon  the  final  hearing ; 
and  if  it  was  not,  it  should  have  been.  He  cannot  be  let  in  now  to 
resist  the  decree  by  which  the  Court  is  bound.  The  several  creditors 
and  legatees  are  decreed  to  be  paid  their  demands  and  costs  according  to 
priority ;  and  it  is  further  decreed  that  Rogerson  Mathews  shall  hare 
his  costs  out  of  the  residue,  if  any.  The  fund  is  insufficient  for  the 
rights  of  the  creditors  and  legatees,  and  now  the  solicitor  of  Rogerson 
Mathews,  whose  costs  were,  by  the  decree,  thrown  upon  the  residue,  if 
any,  comes  in  and  insists  that,  notwithstanding  the  decree,  he  is  entitled 
to  be  paid  his  costs  out  of  the  deficient  fund  for  the  creditors  and 
legatees.  The  principal  merit  upon  which  he  grounds  this  extraordioarj 
claim  is,  that  the  answer  of  Rogerson  Mathews,  and  the  subsequent 
proceedings  upon  it,  effectually  resisted  a  claim  of  the  plaintiff,  obviously 
made  in  mistake,  to  one-third  of  the  lands  of  Cuffe's-grove.  Why 
should  we  be  called  upon  to  pay  him  for  resisting  our  demand  ?  He  was 
not  our  solicitor,  nor  responsible  or  liable  to  us  for  his  proceedings ;  and 
even  supposing  that  the  alleged  benefits  resulted  to  us,  they  were  merely 
accidental,  and  can  give  him  no  claim  whatever  as  against  any  other 
person  than  his  own  client,  on  whose  behalf  exclusively  those  proceedings 
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were  taken.     The  following  cases  were  cited: — Jaugew.  Jackson  {a)  \ 
^<^y^  ▼•  Grifith  (b)  ;  Duite  v.  Mumford(c)  ;  Taiflar  v.  Popham  (d). 

Master  of  the  Rolls. 

Iq  this  case,  the  plaintiff  applied  some  time  since  for  an  order  that 
Mr.  Maxwell,  the  late  solicitor  of  the  defendant  Rogerson  Mathews,  should 
bring  in  certain  title-deeds,  in  his  hands  as  such  solicitor,  relating  to  the 
lands  about  to  be  sold  under  the  decree.  Mr.  Maxwell  resisted  the  appli- 
cation, upon  the  ground  that  he  had  a  lien  upon  those  documents  for  his  costs 
in  the  cause ;  and  it  being  then  stated  to  the  Court  that  the  defendant 
Rogerson  Mathews  was  insolvent,  and  that  the  costs  in  question  had  been 
principally  incurred  in  realising  the  fund  and  increasing  it  to  an  amount 
greatly  exceeding  what  it  should  otherwise  have  been,  the  Court  ordered  Mr. 
Maxwell  to  bring  in  the  deeds  for  the  purposes  of  the  decree  ;  but  at  the 
same  time  referred  it  to  the  Master  to  ascertain  the  sum  due  to  Mr. 
Maxwell  for  cos^  in  this  cause,  and  to  inquire  and  report  how  far  the 
fund  distributable  had  been  realised  and  increased  by  the  proceedings 
ID  respect  of  which  the  costs  were  due.  Under  that  order,  the  Master 
reports  a  sum  exceeding  £300  to  be  due  to  Mr.  Maxwell  for  costs  in 
this  cause,  as  solicitor  of  the  defendant  Rogerson  Mathews;  and  he 
farther  finds,  that  by  means  of  the  proceedings  in  which  the  costs  were 
incurred,  the  fund  distributable  amongst  the  persons  entitled  under  the 
decree  was  increased  by  upwards  of  £10,000.  Mr.  Maxwell  now  moves, 
pursuant  to  the  liberty  given  to  him  by  the  former  order,  for  payment 
out  of  the  fund  of  the  amount  of  his  costs  ascertained  by  the  Master, 
and  for  the  costs  of  the  reference,  and  of  this  motion. 

The  motion  is  resisted  by  the  plaintiff,  on  whose  behalf  it  is  argued 
that  a  solicitor's  lien  upon  his  client's  papers  could  not  give  him  any 
larger  right  to  the  possession  of  them  than*the  client  had  ;  that  the  lien 
avails  only  as  against  the  client  or  those  deriving  under  him,  and  attaches 
only  such  fund  as  he  or  they  may  be  entitled  to ;  and  that,  in  the  pre- 
sent case,  as  the  client  is  not  entitled  to  any  part  of  the  fund  in  Court, 
the  solicitor  can  have  no  lien  upon  it ;  and  it  is  further  argued  that  the 
decree  is  decisive,  and  that  I  am  bound  by  it.* 
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(a)  Flan.  &  Kel.  45.    See,  also,  Lougfmey  ▼.  DiUcn,  ante,  66. 
(h)  2  Lair  Bee.  O.  S.  449.  (c)  2  Y.  &  Col.  441.  {d)  16  Yes.  72. 


*  See  Morgan  ▼.  SeoU^  2  Ir.  £q.  Rep.  pp.  134-^ ;  YcamaU  t.  Boie^  2  Keen,  326. 
A  Solicitor's  lien  on  docomenti  does  not  give  him  any  larger  right  to  the  pomearion  of 
them  than  the  client  had ;  and  whenever  the  latter  is  bound  to  deliver  tbem  up,  so  is 
the  eolicitor :  Mar$h  v.  Bathoty  Bidgw.  temp.  Hardw.  266 ;  FurUmg  v.  Howardy 
2  Sch.  &  Lef.  116 ;  £>  parte  NeMt,  ibid.  279 ;  Baker  v.  Benderton,  4  Sim.  29 ;  Beli 
T.  TajFfer,  8  Sim.  216 ;  Warhttrtan  v.  Edge^  9  Sim.  608 ;  HtUehinson  v.  Jojfee,  2  Jones, 
122;  Phtmtre  v.  (TDeUy  1  Ir.  Eq.  Bep.  p.  113.    As  to  the  difference  between  a  toli- 
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\S4\,  The  propositions  just  adverted  to,  as  to  a  solicitor's  lien  io  general, 

^^^'  are  very  true,  but  do  they  apply  to  this  case  ?  The  question  here  is 
respecting  costs  in  the  nature  of  salvage  costs,  between  which  and  ordi- 
nary costs  there  is  a  wide  difference.  I  am  satisfied  that  if>  upon  the 
final  hearing  of  the  cause,  it  had  appeared  to  the  Lord  Chancellor,  as  it 
now  plainly  appean,  that  the  costs  in  question  were,  for  the  most  part, 
if  not  altogether,  incurred  in  realising  a  fund  of  no  less  than  £10,0(KI, 
which  might  otherwise  have  been  lost,  and  that  the  client  was  insolvent, 
those  costs  would  have  been  specially  provided  for  by  the  decree ;  and  I 
have  no  doubt  that  upon  such  a  state  of  facts,  the  decree  may  have 
been  amended.  Under  such  circumstances,  I  think  I  am  not  bound  by 
the  mere  form  of  the  decree,  and  that  I  should  not  have  been  justified 
in  making  the  order  upon  Mr.  Maxwell  to  deliver  up  the  deeds,  without 
requiring  his  costs  to  be  paid  to  him.  He  asks  £350  for  his  ascertained 
costs  of  realising  upwards  of  £10,000  for  the  parties  entitled  under  the 
decree.  His  cUim  is  a  very  meritorious  one ;  and  I  am  clearly  of  opi- 
nion that  it  would  have  been  much  better  if  it  had  not  been  resisted,  aod 
that  I  am  bound  to  grant  his  present  application. 

Motion  granted  (a). 


citor's  general  lien  on  papers,  and  his  lien  on  tbe  fdnd  in  a  particular  canse ;  and  abo 
as  to  the  difference  between  such  general  or  particular  lien  and  an  equitable  mortgage, 
see  the  Tery  important  decisions  in  Bozon  t.  Boland  4  My.  &  Cr.  364,  and  Sledman  t. 
Webbf  ibid.  946.  A  solicitor  declining  to  proceed  or  be  further  concerned  for  his  eUeot 
is  not  entitled  in  virtae  of  his  lien  to  withhold  from  the  client  documents  neceraary  to 
enable  him  to  make  his  defence.  Such  documents  must  be  furnished  to  the  client  ab- 
ject to  the  lien,  and  upon  an  undertaking  for  their  return  as  soon  as  the  purposes  of 
justice  have  been  satisfied :  RuUedge  t.  RuHedge,  2  Ir.  £q.  Bep.  p.  290^  and  the  ca^es 
there  cited ;  see,  also,  Coftev.  Martin,  2  Beav.  684.  As  to  the  effect  of  taking  secu- 
rity, see  Brownhw  y.  KeaUftgCy  2  Ir.  £q.  Rep.  p.  243,  and  the  cases  there  cited. 

(a)  See  the  case  of  Hatt  v.  Laver,  4  T.  &  Col.  216. — As  to  the  distinction  between 
the  costs  of  making  out  titie  or  realising  the  fund  in  a  creditor's  suit,  and  the  ordiiuuT 
costs  of  a  party,  see  Maguire  v.  Dtmdasa,  I  Ir.  £q.  Bep.  26 ;  Kelly  t.  Keliy,  ib.  31 7  i 
Gray  v.  Crawford^  ib.  274  ;  S.  C,  Jo.  &  Car.  174 ;  Drake  v.  Ford,  ante,  66. 

How  far  an  error  of  either  the  positive  or  negative  kind  in  a  decree  may  be  amended 
(i.  e.,  rectified  upon  motion  without  a  bill  of  review  or  re-hearing  of  the  cause},  does 
noi  seem  to  be  very  clearly  stated  in  the  text  books.  However,  it  appears  to  be  set- 
tled, at  least  in  this  country,  that  a  decree  may  be  varied  on  motion  as  to  a  matter  of 
cohts:  CtatneU^,  Frith,  1  Ir.  £q.  Rep.  82;  Atki/uy.  Lord  DomeraUe,  3  Law  Bee. 
N.  S.  13.  The  decision  in  Coleman  v.  Sarreilj  2  Cox,  206,  may,  as  it  is  conceived,  be 
doQbted.  It  is  now  settied  that  in  certain  cases  there  may  be  an  appeal  upon  the  mere 
question  of  costs :  Angel  v.  Dam,  4  My.  &  Cr.  360 ;  Church  v.  Nugeniy  1  Dr.  &  W.  Sad ; 
and  if  there  may  be  an  appeal  to  a  different  Court,  it  seems  to  follow  as  of  course  that  there 
may  be  a  re-hearing  by  the  same  Court,  although  itmiuit  be  admitted  that  there  is  nearlj 
the  same  technical  objection  to  such  a  re-hearing  as  to  a  revivor  for  costs :  see  tii« 
cases  collected  in  Beame*  on  CottSy  2nd  edit.  p.  126,  and  tbe  observations  of  Lord 
Eldon  io  Hannam  v.  South  London,  Water  Works  Company ,  2  Mer.  66.    If  the  distioc- 
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tioD  between  the  primary  or  principal  and  the  secondary  equities,  and  the  principal 
and  secondary  jurisdictions  of  the  Court  (suggested  in  the  note  to  Httichins  y.  Hutchin^^ 
ante,  pp.  231,  et  9eq.)  he  well  founded,  as  the  Reporter  believes  it  to  be,  it  would 
follow  clearlj  that  an  error  in  a  decree  as  to  a  matter  of  costs,  although  it  were 
an  error  in  pVinciple,  may  he  rectified,  and  that  the  correction  should  properly  be  made 
not  npon  a  re-hearing  hut  upon  a  motioir  to  amend,  as  in  Connell  v.  Frith.  As  to  the 
rerj  important  decision  in  HackeH  ▼.  Donneify,  I  Ir.  £q.  Bep.  231,  which  was  a  mo- 
tion, not  to  amend  a  decree,  but  for  relief  which  the  decree  should  hare  given,  and,  by 
a  clearly  accidental  omission  in  the  report  on  which  it  was  founded,  did  not, — the 
motion  being  in  another  cause  to  which  the  residue  of  the  fund  had  been  transferred — 
it  would  he  imp(^ble,  consistently  with  the  purpose  of  this  note,  to  do  much  more 
tban  direct  the  reader's  attention  to  it.'  Perhaps  it  will  be  found  upon  examination  to 
tnm  npoD  a  different  principle  tmm  that  of  yarying  a  decree,  and  to  haye  a  close 
analogy  to  the  ease  of  Oletmy  y.  Mturdoek^  ante,  443,  where  (here  was  a  disclaimer 
bj  mistake ;  and  after  decree,  the  mistake  being  discovered,  the  defendant  sought 
leave  to  file  a  supplemental  answer,  stating  her  newly-discoyered  right  to  the  surplus, 
if  any,  after  payment  of  the  plaintiff's  demand ;  and  the  Court  held  that  such  supple- 
mental answer  contradicting  the  disclaimer  cmtld  not  he  permitted  after  decree^  but 
that  as  the  decree  directed  an  inquiry  as  to  the  surplus  and  the  persons  entitled  to  it, 
the  defendant,  baring  disclaimed  by  dear  mistake,  should  be  at  liberty  to  go  into  the 
office  as  a  third  person  or  other  creditor  going  in  under  the  decree,  and  obtain  a  report 
in  her  fayour. 

It  is  clear  and  too  well  settled  to  be  doubted,  that  after  a  final  decree,  the  principle 
according  to  which  the  Court  has  adjudicated  upon  the  subject-matter  of  the  suit, 
howeter  erroneous,  cannot  be  varied  except  upon  a  re-hearing  of  the  cause,  or  upon  a 
bill  of  review  and  reversal  if  after  the  enrolment  of  the  decree.  But  as  the  settlement 
of  the  principle  of  decision  is  the  proper  judicial  determination  to  which  all  the  rest  is 
merely  ministerial,  if,  consistently  with  the  admitted  principle  of  the  decision,  there  is 
a  failure  of  justice  and  an  error  in  the  decree,  even  as  to  the  subject-matter  of  the 
snit,  by  meani  of  a  elerical  blunder  or  clearly  accidental  omission  or  other  mistake  in 
the  ministerial  of&ce  of  the  Court — e.  g»y  in  the  taking  of  the  account  which  the  final 
decree  adopts,  upon  the  supposition  that  it  is  in  exact  accordance  with  the  principle  and  ] 
directions  of  the  previous  interlocutory  decree  upon  which  it  proceeded — such  error,  it 
ffeems  (provided  it  clearly  appears),  may  be  amended  upon  motion :  for  this  cannot 
properly  be  said  to  be  altering  the  decree,  but  merely  giving  to  it  the  form  and  effect 
which  it  was  dearly  intended  to  have  had.  See  Hctckett  v.  Donnelly ^  ubi  sup. ;  Manor 
ton  V.  Molentforthf  1  Eden,  18  ;  WilUams  v.  Jones^  M'Clel.  90. 
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JOHN  MALONE,   of  Rathcaslin,   in  the 

County  of  Westmeath, 
JOHN   MALONE,   of  Coburg  Place,   in 

the  County  of  Dublin,  and  others, 

(Hou9e  of  Lordi,) 


Appeilani; 
Respondentt. 


When  a  plain- 
tiff claims   to 
be  entitled  to  a 
property  under 
an  alleged 
trust  in  a  will, 
created  for 
those  filling  a 
certain  charac- 
ter, which  he 
alleges  that  he 
sustains,  it   is 
in  the  discre- 
tion of  the 
Court  whether 
it  will  first  de- 
cide the  ques- 
tion whether 
there  is  any 
such  trust,  or 
put  the  petitio- 
ner to  establish 
the  character 
in  which  be 
sues  in  the  first 
instance. 

In  ordinary 
cases,  the  pro- 
per course  18  to 
ascertain  the 
question  of  fact 
in  the  first  in- 
stance. 


The  Right  Honorable  Anthony  Malone  being  seized  in  fee-simple  of 
certain  estates  which  he  had  acquired  himself,  and  being  seized,  under 
the  will  of  his  father  Richard  Malone  and  his  own  marriage  settlemeol, 
of  certain  other  estates  for  life,  with  remainder  to  his  nephew  Richard 
Malone  (afterwards  I^ord  Sunderlin)  in  tail  male ;  and  being  also  seized 
under  the  said  will  and  settlement  of  certain  other  estates  in  tail  nude, 
with  like  remadnder  to  his  nephew  Richard  Malone  in  tail  male,  made 
his  will,  duly  executed,  &c.,  on  the  12th  July  1774,  in  the  words  fol- 
lowing :* — "  It  is  my  will,  and  I  do  accordingly  devise  all  my  real  aod 
**  freehold  estates  of  my  own  purchase  or  acquisition,  or  over  which  I 
"  have  any  power  or  dominion  enabling  me  to  dispose  thereof,  situate  b 
<<the  counties  of  Westmeath,  Roscommon,  Longford,  Cavan,  and  the 
<'  county  of  the  city  of  Dublin,  or  elsewhere  in  the  kingdom  of  Ireland, 
''  unto  my  nephew  Richard  Malone,  the  eldest  son  and  heir  of  my  lately 
*'  deceased  brother  Edmond  Malone,  in  whom  I  place  the  utmost  coofi- 
*'  dence,  his  heirs  and  assigns,  for  ever,  qot  entertainiig  the  least  doubt 
<<  but  that  he  will  in  due  time  and  upon  the  first  proper  occasion  take 
'^  care  not  only  to  have  the  said  estates  so  devised  to  him  by  me,  but  mj 
"paternal  estate,  settled  in  such  manner  that  the  said  estates  maj 
"  continue  in  the  naale  line  of  our  family,  and  in  our  name  and  blood, 
"  and  to  go  to  the  several  branches  of  it  in  succession,  one  after  another, 
« according  to  their  priority  of  birth  and  seniority  of  age,  the  elder  aod 
"  his  issue  male  being  always  preferred  to  the  younger  and  his  issue  male, 
"  according  to  the  usual  course  of  family  settlements,  as  by  the  rules  of 
"  law  the  same  may  be  properly  done.  And  I  do  hereby  most  earoesdy 
"recommend  it  to  my  said  nephew  to  see  the  same  so  settled,  still, 
"  however,  reserving  to  himself,  and  limiting  to  all  the  male  brandies  of 
"  our  family  to  whom  estates  only  for  life  shall  be  limited,  in  remainder 
"  or  succession,  all  such  proper  and  reasonable  powers  as  are  usually 


*  The  statement  of  the  facts  of  the  above  case,  which  has  been  considered  necessarf 
as  an  introduction  to  the  judgment  of  the  Lord  Chancellor,  has  been  taken  from  tke 
printed  case  and  appendix.  The  judgment  is  taken  firom  the  notes  of  the  short-hud 
writer  (Mr.  Gumey),  for  which  the  Editor  is  indebted  to  the  kindness  of  Hardock 
Greene,  Esq.,  Solicitor  for  John  Malone,  the  respondent. 
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"given  and  attendant  upon  such  limited  estates,  in  order  to  enable  him 
*'  and  them,  as  they  shall  be  respectively  seized  in  possession,  to  settle 
'*  jointures  upon  their  wives  or  such  women  as  they  shall  happen  to 
"  many,  and  to  provide  for  their  younger  children,  or  for  their  daughters, 
^^  if  they  shall  happen  to  have  daughters  only  and  no  issue  male,  and  to 
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Chaneerjf* 
MAI<ONE 

MALONE. 


«  make  leases  for  reasonable  limited  terms  when  they  shall  be  respect- 
**  iyelj  seized  and  in  actual  possession^  b j  virtue  of  an j  remunder  thsS 
"  shaSl  be  so  limited  to  them  respectively,  and  all  such  other  reaaon- 
'<  able  powers  as  my  said  nephew  may  think  fit«  necessary,  or  expedient 
<Uo  add,  in  order  to  guard  against  the  consequences  of  nnforeseen 
'^  accidents  or  events.  And  I  do  hereby  appoint  my  sud  nephew  Richard 
^  Malone  sole  executor  of  this  my  will,  and  request  he  will  take  upon  him 
"the  execution  thereof,  and  the  performance  of  the  trusts  thereby 
«( reposed  in  him." 

The  testator  died  in  1776,  leaving  the  following  persons  of  the  male 
line  of  his  family  him  surviving : — Richard  Malone  (afterwards  Lord 
Sunderlin)  and  Edmond  Malone,  the  sons  of  his  eldest  brother  Edmood 
(then  deceased),  Henry  Malone,  Richard  Malone,  and  Anthony,  the 
sons  of  Richard  Malone,  his  younger  brother,  and  the  oply  son  of  Henry 
Malone,  who  was  also  caHed  Richard.* 

Lord  Sunderlin  entered  into  possession  of  the  estates  devised  by  the 
the  testator;  and  in  1777  and  1781  he  suffered  two  recoveries  of  the 
estates  which  the  testator  had  derived  from  his  father,  and  died  in  1816 
intestate  and  without  issue,  leaving  his  two  sisters  Henrietta  and  Ca- 
therine Malone,  his  co-heiresses  at  law,  him  surviving. 

No  settlement  had  ever  been  executed  by  Lord  Sunderlin,  as  directed 
by  the  testator,  and  his  sisters  entered  into  possession  of  all  the  estates 
upon  his  decease. 

Edmond  Malone,  the  brother  of  Lord  Sunderlin,  died  in  his  lifetime 
without  issue ;  and  Henry  Malone,  the  eldest  son  of  testator's  younger 
brother  Richard,  died  in  1814,  leaving  Richard  Malone,  hb  eldest  son, 
who  was  born  at  the  death  of  the  testator,  him  surviving.  Richard 
Malone,  the  son  of  Henry,  having  therefore,  upon  the  decease  of  Lord 
Sunderlin,  become  the  eldest  of  the  male  line  of  the  testator's  family, 
filed  a  bill,  in  December  1816,  against  Henrietta  and  Catherine  Malone, 
claiming  the  benefit  of  the  trusts  in  the  testator's  will,  and  all^[ing  that 
he  was  entitled  to  an  estate  for  life  in  both  the  acquired  and  paternal 
estates  of  the  testator  under  the  will,  and  praying][that  the  estates  might 
be  settled  according  to  the  directions  contiuned  in  the  will. 

Henrietta  and  Catherine  Malone,  by  their  answer,  insisted  that  Lord 
Sunderlin  was  bound  by  no  trust,  in  respect  either  of  the  acquired  or  of 
the  paternal  estates  of  the  testator ;  that  he  took  the  former  as  the 
testator's  heir-at-law ;  and  that  by  the  recoveries  which  he  suffered,  he 
had  acquired  the  fee  of  the  latter,  and  that  they  were  entitled  to  both  as 
his  heiresses  and  heiresses  of  the  testator. 

Issue  was  joined  in  that  cause,  and  witnesses  examined  ;  but  before  it 
was  heard,  a  compromise  was  come  to,  by  which  Henrietta  and  Cathe- 
rine agreed  to  convey  the  entire  of  the  estates  to  Richard  Malone  abso* 
lutely,  upon  his  securing  them  a  provision  for  their  lives  :  and  by  a  deed 

•  See  the  Pedigree  in  preceding  page. 


CASES  IN  EQUITY. 


539 


of  (he  1st  of  June  1820,  reciting  the  agreement  between  the  pvtieg, 
Henrietta  and  Catherine  Malone  conveyed  both  the  paternal  and  acquired 
estates  of  the  testator  to  trustees,  upon  trust,  to  secure  them  ao  annuity 
of  £3000  for  their  lives  and  the  life  of  the  survivor,  and  subject  thereto, 
to  the  use  of  Richard  Malone  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  first  and  other 
SODS  of  Richard,  in  tail  male^  and  in  default  of  such  issue,  remainder  \o 
Richard,  his  heirs  and  assigns. 

Richard  Malone  entered  into  possession  of  all  the  estates,  aqd  having 
no  issue,  he,  by  his  will  bearing  date  the  I6th  April  1830,  devised  the 
paternal  and  acquired  estates  of  the  testator  (Anthony  Malone)  to  Henry 
O'Connor  and  Alicia  O'Connor  his  wife,  Hugh  Morgan  Tuite  and  Thomas 
Ardill,  and  their  heirs,  upon  trust,  for  payment  of  his  and  his  father's 
debts  and  certaiq  legacies  and  annuities  given  by  his  will,  and  subject 
thereto,  upon  trust,  for  his  sister  Alicia  O'Connor  and  her  husband 
Heory  O'Connor,  for  their  lives,  and  the  life  of  the  siurvivor  of  them,  with 
remainder  to  the  use  of  Edmond  Malone,  therein  described  aa  the  first 
son  of  the  late  Edmond  Malone,  of  Ballinaboun,  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  John  Malone,  second 
son  of  the  said  Edmond  Malone  of  Ballioahoun  for  life,  with  remainder 
to  his  first  and  every  other  sons  in  tail  male,  with  remainder  to  Edmond 
L'Estrange,  therein  named,  for  life,  remainder  to  his  first  and  every  other 
son  in  tail,  with  remainder  to  George  L'Esti^ange,  therein  named,  for 
life,  with  remainder  to  George  L'Estrange,  son  of  the  said  George,  for 
life,  with  remainder  to  his  first  and  every  other  son  in  tail  male,  with 
remainder  to  all  and  every  the  other  sons  of  George  L'Estrange,  in  tail 
male,  with  the  ultimate  reversion  to  the  right  heirs  of  the  testator  in  fee* 

Richard  Malone  died  in  1834,  without  issue,  leaving  his  sister  Alicia 
O'Connor  and  another  sister,  Catherine  Whitslone,  his  co-heiresses  at 
law,  and  also  co-heiresses  of  the  testator  Anthony  Malone,  him  surviving* 

In  August  1836,  the  respondent,  John  Malone  of  Coburg  Place, 
filed  his  bill  against  the  trustees  and  all  others  interested  under  the  will 
of  Richard  Malone,  claiming  the  benefit  of  the  trusts  of  the  will  of 
Anthony  Malone,  and  alleging  that  he  was  the  eldest  son  and  heir  of 
Richard  Malone,  the  second  brother  of  Henry,  and  as  such  entitled  in 
possession  to  an  estate  in  tail  male  in  the  paternal  and  acquired  estates 
of  Anthony  Malone. 

In  the  charging  part  of  the  bill,  it  was  stated  that  the  defendants 
alleged  that  the  plaintiff  was  not  legitimate,  because,  although  a  marriage 
was  solemnised  between  his  father  and  mother  in  the  month  of  Jan- 
uary 1801,  which  was  before  the  birth  of  pUiintiff,  yet  that  such  marriage 
was  iDvalid,  because  it  had  been  solemnised  by  a  Roman  Catholic  Priest, 
and  Richard  Malone,  plaintiff's  father,  was  a  Protestant.  In  rebuttal  of 
those  pretences,  plaintiff  charged,  that  although  his  father  had  been  edu- 
cated and  brought  up  as  a  Protestant,   yet  that  several  years  before  his 
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marriage  with  plaintiff's  mother  (who  was  a  Roman  Catholic),  he  became 
and  was  at  the  time  of  the  marriage  a  Roman  Catholic ;  and  plaintiff 
charged  that  the  marriage  was  solemnised  in  or  about  the  month  of  Jan- 
uary 1801»  in  the  chapel  of  Townsend-street,  in  the  city  of  Doblio. 

The  cause  came  on  to  be  heard  upon  the  13th  November  1837, 
when  an  issue  was  directed  'Uo  try  and  inquire  whether  the  plaintiff, 
**  John  Malone  of  Coburg  Place,  is  the  heir-at-law  of  Richard  Malone 
*^  deceased,  who  was  the  son  of  Richard  Malone,  one  of  the  brothers  of 
<*  the  Right  Honorable  Anthony  Malone,  the  testator  in  the  pleadings 
''named,  or  not.  The  pUuntiff  to  be  pluntiff  in  the  issue,  and  the 
<'  defendants,  A.  O'Connor,  H.  M.  Tuite,  and  Thomas  Ardill,  to  be 
''  defendants  therein." 

The  entry  of  the  marriage  in  the  book  of  the  Roman  Catholic  Chapel 
was  dated  the  22nd  of  January  1801,  and  the  mother  of  the  plaintiff,  in 
her  depositions,  stated  that  the  marriage  was  solemnised  in  January  1801 ; 
and  in  detailing  the  dates  of  the  births  of  her  children,  she  stated  that  her 
son  Anthony  (who  was  still  alive)  was  bom  in  Preston  in  Lancashire  in 
1801,  and  the  plaintiff  John  in  Wexford  in  1805.  In  subsequent  parts 
of  her  depositions,  however,  she  stated  that  the  plaintiff  was  the  eldest 
son  born  after  her  marriage  with  Richard  Malone  in  Townsend-street 
Chapel.  The  only  surviring  witness  to  the  marriage,  in  her  depoations, 
also  assigned  the  same  date  (January  1801)  to  the  marriage. 

The  issue  was  tried  in  December  1837,  before  a  special  jury  of  the 
county  of  Dublin,  when  a  marriage  was  proved  to  have  taken  place  in 
January  1802,  and  a  verdict  was  found  for  the  plaintiff.  An  application 
for  a  new  trial  was  made  in  January  1838  by  the  defendants  to  the  Lord 
Chancellor,  who  granted  the  same  upon  certain  terms.  The  defendants 
being  dissatisfied  with  the  terms  upon  which  the  new  trial  had  been 
granted,  appealed  to  the  House  of  Lords,  who  varied  the  order  in  several 
particulars  compluned  of  by  the  appellants. 

At  the  time  the  issue  was  originally  directed,  the  defendant  John 
Malone  was  a  minor ;  and  pending  the  appeal  against  the  order  granting 
the  new  trial,  he  attained  his  age,  and  applied  for  liberty  to  put  in  a  nev 
answer  and  make  a  new  defence,  which  was  accordingly  granted  ;  and  on 
the  30th  November  1838,  the  cause  was  heard  agunst  him  upon  plead- 
ings and  proofs,  when  hb  Counsel  contended  that  the  bill  should  be 
dismissed  agsunst  him,  in  consequence  of  the  plaintiff  having  not  only  not 
proved  by  the  depositions  in  the  Equity  cause,  that  he  was  the  heir-at- 
law  of  his  father,  but  having  actually  proved  that  he  was  not,  and  thai 
another  was.  The  Lord  Chancellor  refused  to  dismiss  the  bill,  and  pro- 
nounced the  following  order : — 

<*  This  cause  being  set  down  by  the  plaintiff  to  be  heard  against  the 
*'  defendant  John  Malone,  late  a  minor,  and  Counsel  for  the  said  defend* 
"  ant  John  Malone  having  insisted  that  upon  the  pleadings  and  proofs  in 
*<  this  cause,  the  phuntiff  bill  should  be  dismissed;  the  Court  is  pleased  to 
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**  declare  that  the  same  ought  not  to  be  so  dismissed ;  and  the  Court 
*' declining  to  enter  into  the  consideration  of  the  question  of  the  con- 
**  struction  of  the  will  of  the  Right  Honorable  Anthony  Malone,  in  the 
**  pleadings  mentioned,  until  the  right  of  the  plaintiff  to  raise  that  question 
^ shall  have  been  first  determined:  It  is  ordered  that  this  cause  do 
*<  stand  over,  to  be  heard  for  further  directions  against  the  said  defend- 
"aat  John  Malone,  at  the  same  time  as  the  same  shall  be  heard  against 
*^  the  several  other  defendants." 

Upon  the  9th  November   I839i  the  cause  was  set  down  upon  the 
Lords'  order,  and  a  new  trial  was  directed  in  conformity  with  the  order 
of  their  Lordships,  upon  the  appeal ;  at  which  all  the  defendants  were 
to  be  at  liberty  to  appear  by  Counsel  as  they  might  be  advised.     At  that 
hearing, '  the  Counsel  for  the  defendant  John  Malone  again  contended 
that  the  bill  should  be  dismissed,  or  that  the  Court  should  proceed  to 
adjudicate  upon  the  will  of  Anthony  Malone,  whether  there  was  any 
trust  to  be  executed  under  which  the  plaintiff  could  establish  a  title 
to  the  lands;  or,  thirdly,  that  if  an  issue  were  directed,  it  should  not  be 
ID  the  terms  in  which  it  was  heretofore  directed,  but  in  terms  to  ascer- 
tain whether  the  marriage  alleged  in  the  pleadings  in  the  year  1801  ever 
took  place  or  not ;  and  whether,  at  the  time  of  such  alleged  marriage, 
or  within  twelve  months  before,  Richard  Malone,  the  alleged  father  of  the 
plabtiff,  was  or  professed  himself  to  be  a  Protestant.     The  Court  not 
having  acceded  to  those  requisitions  of  his  Counsel,  the  defendant  John 
Malone  presented  a  petition  of  appeal  agunst  the  order  directing  the 
issue  originally,  the  order  of  the  5th  December  1838,  wherein  the  Court 
refused  to  dismiss  the  pluntiff's  bill,  and  the  order  of  the  15th  November 
1839,  directing  the  new  issue. 
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The  LoBD  Chancellor  this  day  delivered  the  following  judgment : —        j^ne  7. 

My  Lords,  this  case  involves  several  points  of  very  considerable  impor- 
tance in  the  practice  of  Courts  of  Equity,  on  some  of  which  it  will  be 
necessaiy  for  your  Lordships  to  come  to  some  decision ;  and  others  of 
which,  although  they  have  been  discussed  at  the  Bar,  do  not,  in  the  view 
that  I  take  of  this  case,  call  for  any  opinion  of  your  Lordships. 

My  Lords,  the  contest  between  the  parties  arises  upon  a  will  of 
Anthony  Malone,  who  by  his  will,  left  his  property  to  his  nephew,  with 
a  recommendation  that  he  should  continue  that  property  in  the  male  line 
of  the  family.  He,  however,  assumed  that  this  recommendation  from  the 
testator  did  not  bind  him  to  settle  the  property  so  as  to  continue  it  in  the 
male  line  of  the  family,  but  conceived  that  the  will  gave  him  an  absolute 
dominion  over  it ;  and  he  accordingly,  or  those  who  clsdmed  through  him,  • 
settled  the  property  upon  the  present  appellant,  as  tenant  for  life,  with 
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remainder  to  his  first  and  other  sons  in  tail,  expectant  upon  the  prior  estate 
for  life.  The  present  plaintiflT  alleges  that  he  is  the  heir  male— that  is, 
the  male  representative  of  that  Anthony  Malone ;  and  contending  that 
the  recommendation  in  the  will  of  Anthony  Malone  was  obligatory  upon 
Richard  Lord  Sunderlin,  who  took  under  that  will,  he  insists  that  he  is 
entitled  to  have  the  property  so  settled  as  that  he,  John  Malone,  should 
be  entitled  to  that  property  as  tenant  in  tail  in  possession. 

My  Lords,  in  stating  this,  he  states  the  mode  in  which  he  derives  his 
relationship  to  that  Anthony  Malone,  who  made  the  will.  He  states  that 
he  is  the  soti  of  Richard  Malone,  which  Richard  Malone  was  the  son  of 
Richard,  which  Richard  was  one  of  the  brothers  of  Anthony  Malone,  the 
testator ;  and  according  to  the  statement  of  it,  if  these  facts  were  Yerified 
and  established,  no  doubt  the  plaintiff  would  fill  the  chanu;ter  which  he 
assumes,  of  heir  male  of  Anthony. 

My  Lords,  it  is  obvious  that  a  suit  so  constituted  embraces  two  points; 
one  of  fact,  and  the  other  of  Uw.  It  is  necessary  for  the  plaintiff  clsio- 
ing  as  heir  male  of  Anthony  Malone,  to  make  out  that  he  does  in  fact 
fill  that  character,  and  on  his  establishing  that  fact,  then  a  question  of 
law  arises,  whether  the  will  of  Anthony  Malone  imposed  a  duty  on  Lord 
Sunderlin,  who  took  immediately  under  the  will,  so  to  settle  the  estate  as 
to  make  it  descendible  in  the  male  line  of  the  family  of  Malon^.* 

My  Lords,  in  cases  of  this  kind,  where  the  party  assumes  a  character 
which  he  must  establish  before  he  can  raise  the  point  of  law,  it  is  con- 
tended on  the  part  of  the  present  appellant,  that  it  is  the  duty  of  the 
Court  to  decide  the  point  of  law  in  the  first  instance,  because,  if  the  point 
of  law  be  against  the  plaintiff,  then  it  is  immaterial  whether  he  fills  the 
character  he  assumes  or  not ;  and  for  this  purpose  the  case  of  Gcrdon  t. 
Gordon  (a),  was  principally  relied  upon.  Other  cases  were  cited,  parti- 
cularly the  case  Lynn  v.  Beaver  (6),  which,  when  looked  at,  proved  to 
be  no  authority  for  that  proposition ;  and  if  the  facts  of  that  case  were 
at  all  rimilar  to  the  present,  it  will  be  found  that  the  question  of  practice 
was  not  the  same,  because,  if  the  plaintiff  in  that  suit  had  been  one  of 
the  next  of  kin,  and  the  sole  question  had  been,  whether  there  was  not 
other  next  of  kin,  the  question  would  not  have  been  whether  the  plaintiff 
filled  a  situation  entitling  him  to  ask  for  the  decision  of  the  Court,  but 
whether  there  were  not  other  persons  equally  filling  that  ataation,  who 
ought  to  be  before  the  Court  before  the  question  was  decided. 

It  appears,  however,  upon  reference  to  the  decision  in  Zyim  v.  Bearer^ 
that  it  was  decided  by  the  consent  and  concurrence  of  all  parties ;  and  it 


(a)  3  Swani.  400. 


(b)  Turn.  &  Russ.  63. 


*  Bee  upon  this  subject  the  case  of  KnigM  t.  Knight,  3  Bear.  149. 
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is  quite  clear  that  it  must  have  been  so.  It  was  suggested  at  the  Bar,  that 
that  might  be  an  error  in  the  report,  but  it  is  clear  that  it  was  not  an 
error,  because  it  appears,  that  the  Master  upon  a  reference  to  him  by  the 
Vice  Chancellor  Sir  John  Leach,  found  that  the  plaintiff  was  not  next  of 
kin.  The  question  was,  whether  a  person  of  the  name  of  Foster  was  next  of 
km,  and  it  came  before  Lord  Eldon,  on  exceptions  to  the  report.  Now,  upon 
the  exceptions  to  the  report.  Lord  Eldon  had  nothing  to  decide,  but  whether 
the  Master  had  come  to  a  right  conclusion.  It  was  impossible  that  Lord 
Eldon  should  have  come  to  the  decision  to  which  he  came,  unless  he  had 
the  consent  and  concurrence  of  all  parties.  That  case,  therefore,  is  no 
aatbority  to  the  present  purpose. 

Other  cases  have  occurred  within  my  own  experience,  which,  however, 
were  not  cited  at  the  Bar,  but  on  which  very  different  questions  have  been 
raised,  and  in  which  Sir  John  Leach  had  adopted  a  practice  which  Lord 
Eldon  did  not  entirely  approve  of.  When  cases  of  this  sort,  of  persons 
claiming  as  next  of  kin,  came  before  the  Court,  Sir  John  Leach  was  in 
the  habit  of  saying,  **  I  will  not  decide  this  question,  until  I  have  all  the 
"  parties  before  the  Court  who  represent  the  next  of  kiui  they  may  be 
*^  Dumerou^i  or  they  may  be  few  ;"  and  it  was  his  habit  to  refer  to  the 
Master,  in  the  first  instance,  to  ascertain  who  was  the  next  of  kin.  Lord 
Eldon  thought  that  occasioned  very  considerable  expense,  which  possibly 
at  last  might  be  useless,  and  therefore  finding  that  he  had  a  next  of  kin 
before  the  Court  who  was  entitled  to, fill  that  character  (whether  jointly 
with  others  or  not),  he  thought  it  better  to  decide  the  question  of  law 
between  the  parties,  than  first  put  them  to  the  expense  of  deciding  who 
were  the  next  of  kin,  which  might  become  useless.  But  in  all  these 
cases,  there  was  a  person  filling  the  character  which  he  assumed. 

The  case  of  Gordon  v.  Gordon  is  entitled  to  the  highest  consideration, 
because  it  is  a  case  which  Lord  Eldon  decided ;  and  Lord  Eldon's  obser- 
vations, as  reported,  would  imply  that  he  f)oubted  at  least  whether  it 
might  not  have  been  better  to  have  decided  upon  the  other  parts  of  this 
case  before  the  expenses  were  incurred  of  an  issue,  as  to  whether  the 
plaintiff  was  heir-at-law,  or  not.  My  Lords,  I  cannot  but  feel  very  con- 
siderable doubt  whether  these  expressions  did  fall  from  Lord  Eldon 
without  some  qualification,  which  is  not  to  be  found  in  the  report ; 
because,  when  the  facts  of  that  case  are  considered  (and  I  very  well 
remember  the  case  at  the  Bar),  it  is  clear  that  the  Court  could  not  deal 
with  the  question  without  knowing  who  was  heir-at-law. 

That  was  a  contest  between  two  brothers  for  the  family  estates.  It 
reUted  to  the  legitimacy  of  the  elder  one  ;  the  younger  brother  claiming 
because  he  alleged  the  elder  brother  was  illegitimate.  In  that  contest 
the  parties  came  to  an  arrangement  between  themselves,  by  which  they 
agreed  upon  a  certain  division  of  the  property.     It  afterwards  appeared 
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that  the  younger  brother,  at  the  time  he  got  his  elder  brother  to  enter 
into  this  compromise  upon  the  supposed  doubt,  whether  the  marriage 
had  taken  place  anterior  to  the  birth  of  the  eldest  son,  was  io  pos- 
session of  evidence  of  a  marriage  ;  and  that  he  therefore  had  iodaced 
his  brother  to  part  with  this  property  to  which  the  elder  brother  was 
clearly  entitled,  upon  the  supposition  of  there  being  a  doubt  as  to  the 
marriage^  when,  in  point  of  fact,  he  was  in  possession  of  evidence  to 
prove  it  The  elder  brother  discovering  this,  filed  his  bill  to  be  released 
from  that  arrangement,  upon  the  ground  that  the  younger  brother  had 
practised  a  fraud  upon  him,  and  ultimately  succeeded.  But  how  coald 
that  question  have  been  decided  between  the  parties  without  the  bs\ 
being  known  whether  the  elder  brother  was  legitimate  or  illegitimate  ?— 
The  whole  foundation  of  the  charge  was  that  his  younger  brother  knew 
it,  and  concealed  the  fact  from  him  when  he  got  him  to  come  into  the 
arrangement.  It  is  impossible,  therefore,  that  Lord  Eldon  could  hare 
meant  this,  that  the  Court  should  have  decided  whether  the  arrangement 
was  fraudulent  or  not,  without  first  ascertaining  the  fact  upon  which  the 
existence  of  the  alleged  fraud  depended. 

My  Lords,  if  these  authorities  do  not  lead  to  a  conclusion  favourable 
to  the  party  appealing  in  this  case,  there  is  no  authority  in  his  favour. 
In  my  experience  I  have  never  known  a  case  take  the  turn  which  it  is 
alleged  this  case  ought  to  take.  A  party  comes  assuming  a  certain  char- 
acter, and  founded  upon  that  character  assumes  a  certain  right  to  the 
decision  of  the  Court,  with  respect  to  the  property  in  question.  If  he  has 
not  first  established  the  character  he  assumes,  how  can  the  Court  deal 
with  the  consequential  inference,  without  knowing  whether  he  is  the  partj 
that  he  assumes  to  be  ? 

Then  another  observation  which  arises  is,  that  generally  speaking,  it 
would  lead  to  very  evil  consequences  if  this  Court  were  to  adopt  that 
course  of  practice,  and  to  enable  a  plaintiff  to  obtain  the  decision  of  the 
Court  on  the  point  of  law  without  putting  him  to  the  proof.  If  the  de- 
fendants had  demurred  to  the  bill  for  the  purpose  of  ndsing  the  question 
of  law,  the  fact  of  the  plaintiff  being  heir  male  would  have  been  admit- 
ted. Any  one  of  the  defendants  had  the  power,  if  they  had  thought  fit 
to  adopt  that  course,  by  demurrer  to  have  admitted,  for  the  purpose  of 
argument,  that  the  plaintiff  was  what  he  claimed  to  be,  heir-at-Uw — but 
adding,  **  we  demur  because  we  allege  that  even  assuming  the  fact  to  he  so, 
the  plaintiff  has  no  right;"  and  not  allow  him  to  proceed  with  his 
case  before  the  Court  bound  to  prove,  if  he  can,  by  evidence  before  a 
jury,  that  he  does  maintain  the  character  which  on  the  pleadings  he  has 
assumed,  and  on  the  assumption  of  which  alone  he  claims  to  be  entitled 
to  the  equity  which  he  asks  the  Court  to  decree  in  his  favour. 

My  Lords,  supposing  this  were  merely  a  matter  of  dbcretion  (which  I 
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admit  it  may  be  considered  to  be)  and  that  there  is  no  positive  rule  upon 
the  subject  (and  I  can  easily  conceive  a  case  occurring  in  which  it  would 
be  left  to  the  discretion  of  the  Court,  either  to  dismiss  the  plaintiff's 
bill  upon  the  facts  as  they  appeared,  or  to  declare  that  even  assuming  the 
plaintiff  to  be  what  he  asserted  himself  to  be,  still  he  would  have  no 
equity);  then  the  question  is,  what  is  right  to  be  done  in  this  case, 
assuming  that  there  is  a  discretion  in  the  Court,  either  to  decide  the 
point  of  law  first,  or  to  put  the  plaintiff  to  prove  his  title  first. 

That  question  is  raised  as  to  the  first  order  pronounced  in  this  case  in 
the  year  1837,  by  which  the  Court  directed  an  issue  to  be  tried,  whether 
the  plauntiff  was  the  heir  male  of  his  father.  Now,  the  form  of  that  has 
given  rise  to  some  singular  objections  at  the  Bar.  At  that  time,  the  pre- 
sent appellant,  who  was  then  the  defendant,  was  a  minor ;  the  property 
which  had  descended  to  those  claiming  through  Lord  Sunderlin,  had 
become  vested  in  three  trustees ;  and  under  that  trust  the  present 
appellant,  the  defendant,  was  entitled  to  the  estate  as  tenant  for  life  in 
remainder.  The  order  for  the  issue  is  drawn  up  by  consent,  and  that 
order  is  the  first  appealed  from. 

Now,  a  case  has  been  referred  to  for  the  purpose  of  shewing,  that 
though  an  infant  is  not  competent  to  give  consent,  that  is  to  say,  that  it 
is  the  duty  of  those  who  represent  the  infant  to  abstain  from  consenting, 
he  not  being  of  age  to  bind  himself,  or  by  his  own  act  to  dispose  of  pro- 
perty which  may  belong  to  him  ;  yet,  that  if  an  infant  does  consent,  he 
is  bound  by  that  consent.  My  Lords,  it  does  not  appear  to  me  at  all 
necessary  to  enter  further  into  that  question;  because,  if  your  Lord- 
ships shall  be  of  opinion  that  the  order  made  in  1837,  was  a  right  order 
to  be  made,  if  that  consent  had  not  been  given,  it  is  quite  immaterial  to 
consider  whether  the  infant  ought  or  ought  not  to  be  bound  by  that 
consent.  But  there  is  another  reason  which  makes  it  immaterial  to  con- 
sider how  far  that  consent  was  binding  upon  the  infant — ^which  is  this,  that 
the  Court  has  thought  proper  in  a  subsequent  stage  of  the  cause,  lo  re- 
lieve the  infant  from  the  consequences  of  that  consent,  and  to  permit 
him  to  put  in  a  new  answer,  and  to  go  into  new  evidence  ;  and  the  Court 
has  ultimately  come  to  a  decision,  which  is  the  principal  subject-matter  of 
this  appeal,  not  upon  the  order  for  the  issue  in  1837,  but  upon  the  order 
of  1839>  when  this  appellant  had  attained  his  majority,  when  he  had  been 
permitted  by  the  Court  to  put  in  a  new  answer,  and  to  enter  into  a  new 
defence ;  and  when  he  was  in  a  situation  to  ask  the  Court  to  come  to 
such  an  adjudication  upon  the  cause  as  the  Court  might  think  just,  with- 
out reference  to  the  former  proceedings.  It  appears,  therefore,  immaterial 
for  your  Lordships  to  consider  the  order  of  1 837,  except  so  far  as  that 
order  having  existed,  and  the  trials  having  taken  place  under  it,  might 
operate  upon  the  discretion  of  the  Court,  if  the  Court  had  a  discretion 
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to  exercise,  in  considering  what  course  it  ought  to  adopt,  when  the  cause 
ultimately  came  before  it  in  1839- 

My  Lords,  I  should  here  observe  upon  a  part  of  the  case  which  wu 
very  much  pressed  at  the  Bar,  that  the  bill  ought  to  have  been  dismissed 
on  this  ground,  that  the  plaintiff  having  alleged  himself  to  be  the  legitimate 
son  and  heir  of  his  father  Richard,  had  disproved  his  own  heirship,  and 
had  actually  proved  that  he  was  not  the  heir ;  and,  upon  the  depositions 
as  printed  for  the  appellant,  no  doubt  that  would  be  the  result  of  the 
evidence  of  Bridget  the  mother.  But  those  are  only  partial  extracts  from 
the  depositions,  which  ought  not  to  be  looked  at  without  looking  at  other 
parts  of  the  same  depositions ;  and  when  the  depositions  of  Bridget  are 
looked  at,  although  there  is  evidently  an  inaccuracy  in  one  part  of  her 
depositions  or  in  the  other,  it  is  perfectly  plain  that  she  never  meant  to 
depose  to  any  facts  which  constituted  proof  that  John  was  not  the  heir. 
For  Bridget  says,  that  having  contracted  a  marriage,  and  there  being  a 
doubt  whether  the  marriage  was  valid,  a  second  marriage  took  place  io 
January  1801; — and  in  another  part  of  her  deposition  she  states  the 
elder  brother,  Anthony,  was  born  in  July  1801,  which,  of  course,  wonld 
have  made  him  the  eldest  child  of  that  marriage.  But  in  another  part 
of  the  depositions  she  says  in  so  many  words,  that  the  present  plaintiff 
in  the  suit  was  the  first  child  born  after  the  marriage  in  1801  s  and  she 
says  that  the  other,  Anthony,  who  would  have  been  the  elder  brother 
born  in  July  1801,  was  the  child  bom  last  preceding  the  marriage,  there- 
fore, there  was  clearly  some  misapprehension  either  as  to  date  or  as  to 
some  other  circumstances.  But  it  is  clear  that  taking  the  whole  of  these 
depositions  together,  she  states  and  proves,  supposing  what  she  states  to 
be  true,  that  the  plaintiff  was  bom  the  first  child  after  the  marriage,  and 
consequently,  therefore,  would  be  the  eldest  son  and  heir  of  Richard. 
It  is  clear  to  me,  therefore,  that  upon  such  evidence  it  would  have  been 
quite  out  of  the  question  for  the  Court  of  Chancery  in  Ireland  to  have 
dismissed  the  bill.  There  may  have  been  ground  for  doubt  arising  from 
ambiguity  or  mistake  in  the  evidence,  but  it  certainly  was  a  case  which 
required  further  investigation  before  it  could  be  dismissed. 

Then,  my  Lords,  the  cause  proceeded  : — the  issue  w^as  tried,  and  that 
took  place  which  has  been  the  subject  of  discussion  at  your  Lordships' 
Bar — ^that  at  the  trial,  instead  of  adhering  to  the  marriage,  as  it  had  been 
represented  to  have  taken  place,  other  evidence  was  given  which  took  the 
other  party  by  surprise,  and  which  was  thought  a  sufficient  ground  to 
direct  a  new  trial  of  that  issue. — All  this  time  the  defendant  remained  a 
minor,  but  he  attained  his  majority  in  March  1838,  and  then  he  applied 
for  leave  to  put  in  a  new  answer  and  to  enter  into  a  new  defence,  and 
leave  was  given. 

Now  that  leave  having  been  given,  and  that  course  having  been  adopted, 
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and  that  not  being  a  subject  of  complaint  at  your  Lordships'  Bar,  I 
abstain  from  entering  into  that  part  of  the  case  further  than  to  observe, 
that  if  the  question  should  arise  how  far  a  party  who  was  an  infant  during 
the  time  when  a  decree  was  pronounced,  afterwards  attaining  twenty-one, 
is  entitled  to  be  let  into  a  new  defence  in  a  case  like  this ;  if  that 
question  should  arise,  it  is  one  which,  I  think,  will  require  serious  con- 
sideration. There  is  very  great  obscurity  and  a  great  deal  of  contradiction 
in  the  authorities  upon  that  subject,  and  it  is  a  proper  subject  for  very 
serious  consideration  whenever  the  question  may  arise.  In  this  case  it 
was  done,  and  it  has  not  been  complained  of,  and  therefore,  your  Lord- 
ships can  come  to  no  decision  upon  that  point. 

That,  however,  put  the  plaintiff  in  this  situation,  that  an  order  has  been 
made  for  an  issue,  and  although  proceedings  have  taken  place  under  that 
order,  no  issue  has  in  fact  been  tried  coming  to  any  conclusion  as  to  the 
character  of  the  plaintiff  in  this  suit.  After  the  defendant  had  attained 
twenty-one  he  applied  to  put  in  a  new  atiswer,  cUiming  an  interest  in  this 
property  in  common  i^ith  others  against  the  claim  of  the  plaintiff.  The 
whole  case  must  depend  on  the  plaintiff's  proof  of  the  fact,  and  the  con- 
clusion to  be  come  to  upon  the  law  ;  because  if  he  succeed  in  both,  of 
course  all  those  who  claim  under  Richard  Malone  will  lose  their  estate. 
They  all  stand  on  Richard  Malond's  title,  and  their  rights  depend  upon 
whether  he  had  or  had  not  a  right  to  dispose  of  the  property.  If  he  had 
not,  and  the  plaintiff  is  the  heir  male,  he  is  already  entitled.  I  am  not 
assuming  that  that  will  be  the  result  of  this  cduse,  but  I  am  only  stating 
what  is  the  situation  of  the  parties. 

The  Court,  as  I  have  stated,  allowed  this  defendant  to  put  in  a  new 
answer,  he  made  a  new  defence,  and  the  cause  came  on  before  the  Court  of 
Chancery  in  Ireland  upon  an  order  of  this  House,  varying  in  some  res- 
pects the  direction  for  the  new  trial  which  the  Court  of  Chancery  in 
Ireland  had  made ;  at  the  same  time  it  came  on,  t>n  a  new  case  made  by 
this  appellant.  I  pass  over  the  intermediate  order  which  is  the  subject  of 
appeal,  namely,  the  order  of  a  prior  date,  5th  December  1836,  in  which  the 
Court  merely  ^directed  the  cause  to  stand  over,  a  subject-matter  of  appeal, 
which  your  Lordships  would  not  be  very  much  disposed  to  encourage, 
particularly  when  in  the  course  of  events  it  was  perfectly  impossible 
that  that  appeal  should  be  heard,  until  after  the  time  was  expired  to 
which  the  cause  was  postponed.  I  come  at  once  to  the  last  order,  the 
order  of  November  1839,  in  which  the  appellant,  relieved  from  the  con- 
sequence of  the  order  of  1837,  proceeded  to  make  a  new  defence  and 
to  examine  witnesses  of  his  own,  and  came  before  the  Court  of  Chancery 
as  upon  an  original  hearing.  The  cause,  however,  came  on,  as  far  as  the 
other  parties  were  concerned,  upon  the  order  of  this  House  directing  the 
Court  of  Chancery  in  Ireland  to  make  certain  alterations  in  the  order 
which  bad  been  made  by  that  Court. 
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My  Lords,  the  appellant  says  that  he  considers  himself  as  much  entitled  3^ 
he  would  have  been  upon  the  original  hearing,  to  have  the  decisioD  of 
the  Court  upon  the  construction  of  the  will,  before  any  investigation  was 
directed  as  to  the  title  which  the  plaintiflf  claimed  in  his  character  of 
heir  male. 

Now,  my  Lords,  if  I  am  right  in  assuming  that  it  is  a  question  for  the 
discretion  of  the  Court,  whether  the  Court  will  decide  in  the  first  instanee 
upon  the  construction  of  the  will,  or  will  take  the  course  of  sending 
question  of  the  fact  to  an  issue,  I  will  beg  your  Lordships  to  consider  what 
was  the  subject-matter  then  submitted  to  the  discretion  of  the  Court. 
It  was  then  a  matter  of  more  doubt  than  it  would  have  been  supposed  to 
be  in  the  outset,  whether  the  plaintiff  did  or  did  not  sust^  the  character 
he  assumed.  He  had  obtained  a  verdict,  but  upon  appfication  to  the 
Court,  a  new  trial  had  been  directed,  and  the  order  directing  a  new  trial 
had  been  affirmed  by  this  House.  Here  there  was  a  question  involiiDg 
the  interests  of  various  defendants,  some  tenants  for  life,  others  tenants 
in  remunder,  and  other  persons  interested  under  the  title  derived  from 
Richard  Malone,  all  of  whom  had,  by  the  order  of  1837,  bound  them- 
selves to  the  propriety  of  the  issue  trying  the  plaintiff's  title,  and  who, 
therefore,  could  not  then  dispute  it.  That  order  of  1837,  at  least  as  to 
them,  was  binding.  They  had  gone  through  various  proceedings  ques- 
tioning the  result  of  that  trial,  and  they  were  all  parties  to  the  order  of 
this  House,  at  least  the  defendants  in  thb  action  were  parties  to  the  order 
of  this  House,  directing  that  the  new  trial  should  proceed  with  certain 
modifications,  which  were  introduced  into  the  order.  It  appears,  there- 
fore, that  the  plaintiff  was  claiming  against  various  defendants,  all  of 
whom,  with  the  exception  of  the  present  appellant,  had  consented,  and 
were  bound  to  take  the  course  of  having  the  plaintiff's  title  in  the  first 
instance  decided. 

Now  if,  as  I  conceive,  it  would  be  right  in  ordinary  cases  (1  am  not  at 
all  stating  that  a  case  may  not  arise  in  which  the  Court  might  be  justified 
in  taking  the  contrary  course),  but  if,  in  ordinary  cases,  the  Court  would 
be  right  in  calling  upon  the  plaintiff  to  establish  the  character  in  which 
he  is  suing,  how  much  more  so  must  it  be  in  the  exercise  of  the  discre- 
tion of  the  Court,  when  all  but  one  have  concurred  in  that  mode  of  in- 
vestigating the  question  between  the  parties  ?  Now,  what  w^ould  have 
been  the  result  if  a  different  course  had  been  followed  ?  Supposing  the 
Court  had  attended  to  the  application  of  the  appellants,  and  had  said, 
qtioad  the  present  appellant,  we  will  look  at  the  will,  and  see  whether 
the  plaintiff  is  entitled  to  a  decree  upon  that  will,  assuming  that  he  is 
what  he  represents  himself  to  be,  if  the  Court  had  come  to  a  decision 
against  the  plaintiff,  the  present  bill  would  have  been  dismissed,  quoad 
the  present  appellant,  but  the  bill  would  not  have  been  dismissed  against 
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the  other  defendants.     The  trial  must  have  gone  on  if  the  pluntiff  had 
chosen,  and  the  pliuntiff  might  have  got  a  verdict  establishing  his  title  as 
eldest  legitimate  son  of  Richard  his  father  ;  and  having  obtained  that,  he 
would  have  a  right  to  ask  the  Court  to  decide  again  upon  the  construction  of 
the  wiU.   The  equity  of  that  Court  might  or  might  not  have  been  adminis- 
tered by  the  same  individual,  but  whether  that  was  so  or  not,  a  contrary  con* 
elusion  might  have  been  come  to  ;  and  if  it  had  been  against  the  plaintiff, 
he  might  have  come  to  your  Lordships'  Bar  to  have  that  question  decided 
whether  that  construction  of  the  will  was  right  or  not ;  and  if  your  Lord- 
ships* House  had  been  of  opinion  that  the  Court  below  had  come  to  an 
erroneous  conclusion  in  dismissing  the  plaintiff 's  bill,  the  plaintiff  would 
succeed,  but  succeed  against  whom  ?  against  all  but  the  most  important 
party  represented  at  your  Lordships'  Bar,  because  if  the  bill  had  been 
dismissed  as  against  all  but  the  present  appellant,  the  present  appellant 
would  be  no  longer  a  party  to  the  proceedings.     That  is  a  position  in 
which  your  Lordship  would  have  had  reason  to  regret  if  the  cause  had 
come  to  your  Lordships'  Bar  for  adjudication.    If  the  Court  was  entitled 
to  condder  the  expediency  of  the  one  course  or  the  other,  it  does  not 
appear  to  me  that,  under  the  circumstances,  there  could  have  been  a  doubt 
as  to  the  proper  exercise  of  the  discretion  of  the  Court,  in  proceeding  in 
the  course  in  which  it  has  proceeded  for  some  years,  namely,  ascertain* 
ing  first  the  accuracy  of  the  representation  of  the  plaintiff  as  to  the  cha- 
racter which  he  assumed. 

My  Lords,  therefore,  as  to  the  substance  of  the  order  of  18399 1  bave 
no  hesitation  in  stating  to  your  Lordships  that,  in  my  opinion,  that  order  was 
correct ;  some  objections  however  have  been  made  as  to  the  form  of  the 
order  which,  however,  I  apprehend  to  be  equally  untenable  with  those 
to  which  I  have  adverted.  One  objection  is,  that  the  form  in  which  the 
question  of  right  was  directed  to  be  tried,  was  not  the  form  in  which  a 
matter  of  that  sort  could  be  investigated.  The  plaintiff  claims  as  heir  male. 
The  issue  is,  whether  he  be  or  be  not  heir  male.  He  endeavours  to  make 
out  that  fact  by  shewing  that  he  u  the  eldest  son  after  the  marriage. 
No  doubt,  that,  if  established,  would  constitute  his  title.  But,  then,  it 
is  said  that  this  may  let  in  a  title  which  has  accrued  subsequently  to  the 
bstitntion  of  the  suit.  The  issue  was  durected  to  try  the  real  point,  being 
the  character  of  the  heir  male ;  the  issue,  therefore,  being  directed  to 
try  that  question,  the  rest  are  merely  the  means  by  which  the  character 
so  stated  may  be  established. 

Then,  my  Lords,  it  is  said  that  the  issue  is  not  to  try  whether  he  is 
heir  male,  but  to  try  whether  he  is  heir ;  and  it  is  said  that  is  wrong, 
because  it  ought  to  have  been  to  try  whether  he  is  heur  male — that  is  to 
say,  that  the  party  claiming  is  heir  male,  namely,  as  eldest  son  of  his 
father.  It  is  too  vague  and  too  ambiguous  to  try  whether  he  is  heir,  but 
that  it  ought  to  have  been  whether  he  is  heir  male,  whether  he  is  the 
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1 841.  eldest  son.  The  result  of  the  investigation  ander  the  issne  as  directed, 
^!^T"7''  ^  apprehend,  would  be  quite  satisfactory  as  to  whether  he  was  heir  male 
M  ALONE  or  not;  but  that  is*  seriously  put  forward  as  one  of  the  grounds  of  objec- 
tion. 

Another  ground  of  more  importance,  no  doubt,  but  which  is  equally 
untenable,  regard  being  had  to  the  practice  of  Coarts  of  Equity  upon 
this  subject,  is  that  the  issue  which  has  been  tried  is  an  issue  which  binds 
the  appellant ;  but  to  which  he  is  not,  strictly  speaking,  a  party.  My  Lords, 
that  is  the  ordinary  course  in  which  issues  are  directed  by  a  Court  of 
Equity  to  be  tried ;  and  of  necessity  it  is  so,  because  questions  arise 
which  affect  the  rights  of  a  great  variety  of  parties,  who  may  be  all  in- 
terested in  the  question  of  the  construction  of  the  will ;  but  because  an 
issue  is  directed,  all  the  parties  cannot  be  defendants :  who,  then,  is  to 
conduct  the  defence  ?     Cases  have  occurred — and  some  in  which  I  bare 
myself  directed  issues — ^where  persons  were  interested  in  the  same  estate, 
and  interested  in  the  same  question ;  and  where  there  appeared  no  means 
of  selecting  between  the  one  and  the  other,  which  should  be  the  party 
to  conduct  the  defence ;  and  I  remember  one  case  perfectly,  of  verj 
great   importance,  in  which  it  was  so   equally  balanced  between  the 
two,  that  I  thought  it  right   to  give   them   an   equal  chance ;  and, 
therefore,  I  made  them  both  parties  to  the  issue,  and  put  it  to  them 
to   choose   amongst  themselves    who    should    be    entrusted   with  the 
defence.      But  it  frequently  happens  in  a  case  of  that  sort,  that  a  great 
number  of  persons  are  interested — ^there  may  be  twenty  or  thirty  persons 
interested  in  the  result  of  the  proceedings— are  they  all  to  be  defendants, 
and  all  to  have  an  equal  title  to  conduct  the  defence  ?      That  would 
be  so  inconvenient  and  impracticable,  that  it  is  not  the  course  of  the 
Court ;  the  Court  selects  those  persons  whom  it  thinks  most  proper  to  be 
selected  for  that  purpose  ;  and  if  the  case  requires  it,  permits  the  other 
parties  to  attend  to  see  that  the  case  is  properly  conducted,  and  that  jus- 
tice is  done.     Here  the  Court  very  properly  selected  those  indiriduab 
who  represented  all  the  interests  of  those  claiming  under  the  will  of 
Richard  Malone.     It  selected  the  trustees  whom  the  devisor,  the  owner 
of  the  estates  had  selected,  to  conduct  the  defence ;  and  the  order 
of  1839  gave  to  the  present  appellant,  together  with  others,  a  right  to 
attend   the  trial,  to  see  whether  his  trustees  properly  conducted  his 
defence. 

My  Lords,  that  being  the  course  of  the  proceeding,  and  that  being  the 
form  of  this  issne,  that  disposes  of  several  other  minor  points  which  were 
urged.  The  parties  to  the  action  at  law,  are  of  course  the  plaintiff 
claiming  against  all  the  trustees,  and  the  trustees  representing  all 
claiming  under  an  adverse  title.  If  so,  the  evidence  isto.be  regulated 
in  the  same  way.  There  is  no  objection  to  the  eridence  of  the  persons 
who  have  been  examined,  and  who  may  ha      died  since  the  former 


CASES  IN  EQUITY. 


551 


issue,  and  prior  to  the  trial  of  the  issue  now  directed,  being  laid  be- 
fore the  jury  by  the  beat  means  the  Court  has  of  knowing  what  is  said, 
namely,  by  the  notes  of  the  Judge  being  read  to  the  jury.  Courts  of 
Equity  are  in  the  habits  for  the  purpose  of  saving  expense,  of  giving 
directions  as  to  the  mode  of  trial,  which  might  not  be  correct  unless 
such  directions  were  given ;  for  instance,  in  directing  proceedings,  to  be 
hid  before  a  jury,  it  dispenses  with  the  formal  proofs  of  facts  established 
before  a  Court  of  Equity.  It  saves  the  party  the  expense  of  going 
through  that  formal  proof,  and  directs  certain  evidence  to  be  received 
before  the  jury. 

Then  there  are  other  objections,  also  founded  upon  this,  namely,  that 
the  present  i^ipellant,  the  defendant,  is  affected  by  evidence  which  might 
or  might  not  have  been  false ;  but  when  your  Lordships  consider  that  the 
point  which  has  been  tried  is  the  same  point,  and  between  the  same 
parties,  in  which  the  Court  came  to  this  conclusion  on  the  original  hear- 
ing. I  have  no  hesitation  in  saying,  I  think  the  Court  came  to  a  right 
conclusion;  and  that  if  the  hearing  of  1839  had  been  the  first  hearing, 
and  no  order  had  been  made  in  1837,  and  no  order  in  1838,  and  no 
intermediate  trial,  it  would  have  been  equally  right  so  to  do.  So  much 
difficulty  has  arisen  in  ascertaining  the  truth,  that,  in  my  opinion,  it  was 
the  right  course  for  the  Court  to  pursue,  to  proceed  by  means  of  an 
issue  to  establish  the  foct  in  the  first  instance,  so  as  to  enable  the  Court 
then  to  act  upon  the  &ct  when  found.  All  these  objections  having  failed, 
I  sobmit  to  your  Lordships  the  proper  course  for  the  House  will  be,  to 
dismiss  the  appeal  with  costs. 

Orders  affirmed,  and  appeal  dismissed  with  costs. 
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DOCKRILL,  Petitioner, 
DOLAN,      .    Retpandent. 

j^ir.  (Equih,  Exchequer.) 

The  lessee  of  Br  indenture  of  lease,  dated  the  9th  of  December  18159  madebetweea 

under  "a^lewe  the  Rev.  Richard  Graves,  Dean  of  Ardagh,  of  the  one  part,  aodTermce 

with    a  toHeM  j)olan  of  the  other  part,  the  Rev.  Richard  Graves  demised  to  Terence 

auoiiet  coTe- 

D&nt  for  renew-  Dolan  two  fields  and  an  old  lime-kiln  and  lime-kiln  lot,  being  part  of  tbe 

^thM^as  ^*™  °^  St.  Sepulchre,  situate  in  the  parish  of  St.  Kevin  ud  countj  rf 

building  Dublin,  containing  3a.  3r.  37p.  or  thereabouts ;  savbg  and  exeeptiiig 

^ilar  term ;  thereout  unto  the  Archbishop  of  Dublin  and  his  successors  all  mines, 

and  the  wib-  minerals,  timber  trees  and  other  royalties,  with  liberty  of  insress,  ecresB, 
tenant  coye-  ^  "^      .  t  j 

nanted  not  to  and  regress  to  him  and  them  to  dig,  raise  and  carry  away  the  same ;  and 

t^tra'des^'n^  also  saving  unto  the   Company  of  Undertakers  of  the  Grand  Canal  ail 

on,  or  to  throw  guch  parts  of  said  premises  (if  any)  as  were  then  in  their  poaseanon ;  and 

avenne  in  front  saving  unto  the  sud  Archbishop  and  his  successors  liberty  of  hunting,  &&, 

of  the  demised  ^i,^  ^f  entering  upon  the  demised  premises  to  see  the  state  and  conditioo 

premises,  dnr-  o     i  »  .      ,  ,  , 

ing  the  term ;  thereof,  a»  fully  to  all:  intents  and  purposes  as  in  the  original  lease  from 

casehe  h^is'ex-  ^^^  Archbishop  was  saved,  excepted  and  reserved ;  to  hold  the  demised 

ecntors  admin-  premises,  saving  and  subject  as  aforesaid,  unto  Terence  Dolan,  his  ete- 

signs  did  so,  he  cutors  administrators  and  assigns,  for  the  term  of  twenty  years,  to  be 

and  they  wonld  computed  irom  the  25th  day  of  December  then  last  past,  at  the  yearlr 

payaninoreas-  "^  .ii 

ed  rent  as  ape-  rent  of  £109*     This  lease  contained  the  usual  powers  of  distress  sad 

"  «?^-'T-?«!^  entry  ;  and  a  covenant  by  the  lessor,  that  he,  his  executors  administrators 

upon  a  peuuou  *  * 

by  the  sab-te-  and  assigns  would  at  all  times  thereafter  use  his  and  their  best  eodet- 

his^  landuord  ^ours  to  renew  the  lease  under  which  he  held  the  demised  premises,  with 

for  a  convey-  (he  Archbishop  of  Dublin  and  his  successors ;  and  would  at  all  tioKf 
ance  of  a  per- 
petual estate  in  thereafter,  as  often  as  he  should  obtain  a  renewal  thereof,  execute  to 

the  lands  pur-  Xerence  Dolan,    his  executors,  &c.,  a  renewal   or  new  lease  of  the 

suant  to  tne  o 

&  7  W.  4y  c.  demised  premises  for  the  same  term  as  he  himself  should  obtain,  exc^t* 

conveyance^  of  *"&  ^^®  ^^^  twelve  months  thereof,  subject  to  the  same  rent  and  core- 

the  fee  should  nants,  upon  payment  of  a  certain  fine  therein  mentioned ;  and  it  wis 
contain    cove- 
nants on  behalf  further  provided,  that  if  any  clauses  or  covenants  other  than  are  herein- 

°an?\irhe?"  before  mentioned,  should  by  any  such  renewal  be  put  upon  the  Rev. 

and  assigns,  Richard  Graves,  his  executors,  &c.,  then  the  lessee  Terence  Dolan,  his 

mn^ii  ^fi6  l€^^fl6c^  « 

his  heirs  and  e^recutors,  &c.,  should  be  liable  and  subject  to  the  same  covenants  sod 

assigns,    siini-  clauses. 
lar  to  those  in 

that  behalf  The  ground  demised  by  thb  lease^  now  called  Mount  Pleasant,  was 

contained    in 

the  toiies  quoUes  lease  to  the  sub-tenant ;  although  neither  l^e  conveyance  of  the  fee,  not 

the  lease  to  the  subtenant,  contained  such  covenants. 
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laid  oat  into  terraces  by  the  lenee,  and  was  sub-divided  by  him  into  184L 
iefeial  lots  for  bnilding  ;  according  to  a  specified  plan.  Upon  some  of  '^f^^*^ 
these  lots,  Terence  Dolan  erected  dwelUng-honses ;  other  lots  he  demised  dookbili. 
to  Tsrious  persons  for. building;  and  amongst  others,  by  lease  of  the  7th 
of  April  18259  he  demised  to  Thomas  Dockrill,  the  petitioner  in  this 
matter,  a  plot  of  ground  situate  at  the  west  side  of  Mount  Pleasant,  and 
known  by  the  name  of  Mount  Pleasant  Terrace,  being  part  of  the  farm 
of  St.  Sepulchre,  situate  in  the  parish  of  St.  Kevin  and  county  of  Dublin, 
bounded  io  front  on  the  east  by  an  avenue  in  front  of  ihe  said  Terrace  ; 
on  the  west,  in  the>ere,  by  the  Half^-mile  Lane ;  on  the  north  by  a  new 
house  and  premises  built  and  erected  by  the  said  Terence  Dolan ;  and  on 
the  south  by  building*<grottod  in  the  possession  of  Terence  Dolan :  to  hold 
for  the  term  of  nineteen  years,  with  a  Mi$9  quoiies  covenant  for  renewal. 
This  lease  contained  the  same  exceptions  and  reservations  as  were  con- 
tained in  the  lease  the  9th  of  December  1815 ;  and  besides  the  cove- 
Dsots  usual  between  lessor  and  lessee,  there  were  inserted  in  it  covenants 
restraining  the  petitioner,  his  executors  administrators  and  assigns,  or  any 
persons  deriving  under  them  from  exercinng  or  carrying  on  certain  trades 
therein  mentioned^  or  doing  certain  acts  therein  specified,  under  a  penalty 
of  £5  per  week.  Th^e  covenants  are  fully  set  forth  io  a  subsequent 
part  of  this  case.  Three  other  leases  of  other  loti  were  made  to  the 
petitioner,  all  of  tbem>  containing  toties  quotiei  covenants  for  renewal, 
and  having  the  same  covenants  inserted  in  them,  and  penal  rents  reserved, 
as  before  mentioned ;  and  upon  these  plots  of  ground  so  demised,  the 
petitioner  built  several  houses. 

Terence  Dolan  having  died,  all  his  estate  and  interest  in  the  premises 
became  vested  in  his  son,  -  the  respondent  Terence  Thomas  Dolan,  who 
under  the  provisions  of  the  3  ft  4  FT.  4,  c.  37,  and  the  4  &  5  FP.  4,  c.  90, 
obtained  a  conveyance  of  the  fee  in  the  lands  comprised  in  the  lease  of 
the  9th  of  December  1815.  This  conveyance,  which  bore  date  the  1st 
of  July  1 839>  omitted  the  exceptions  and  reservations  contained  in  the 
lease  of  the  9th  of  December  1815,  so  far  as  they  related  to  the  Arch- 
hbhop  of  Diibtin  and  his  successors,  but  retained  that  which  related  to 
the  Company  of  Undertakers  of  the  Grand  Canal.  It  contained  the  same 
powers  of  distress  and  ^ntry,  and  covenant  for  payment  of  the  rent, 
mutatis  wtfitofufu,  as  were  contained  in  the  lease  of  the  9th  of  December 
1815,  and  no  others.' ' 

Terence  Thomas  Dolan  having  thus  acquired  the  fee  in  the  pre- 
miges  demised  by  the  lease  of  1815,  the  respondent  Thomas  Dockrill 
applied  to  htm  to  grant  him  a  perpetual  estate  in  the  premises  demised  by 
the  four  sub-leases,  pursuant  to  the  provisions  of  the  6  &  7  FFI  4,  c.  99, 
and  offered  to  pay  his  proportion  of  the  purchase-money  pud  by  T.  T. 
Dohin ;  and  he  accordingly  caused  four  draft  conveyances  of  the  fee  and 
inheritance   in   the  premises  demised  by  said  leases  respectively  to  be 
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furnished  to  T.  T.  Dolan  for  hit  ap|MroTal»  previous  to  their  being 
engrossed  for  execution.  These  drafts  onitted  all  the  ezcepUons  and 
reservations^  the  covenants  against  trade^  ftcy  and  the  penal  rents 
contained  in  and  reserved  by  the  original  leases^  T.  T.  Dolan  dectinedto 
approve  of  them,  and  stated  that  he  would  not  execute  conveyances  of 
the  fee  of  the  said  premises»  unless  the  petitioner  would  consent  to  hare 
therein  inserted  the  savings  and  ezceptions,  the  covenaots  against  trades 
and  business,  and  also  the  penal  and  other  special  covenants  contained  in 
the  original  leases.  This  the  petitioner  refused  to  do  ;  and  presented  tbe 
present  petition  under  the  3rd  section  of  the  6  &  7  FF.  4,  c  99»  praying  that 
it  might  be  referred  to  the  Chief  or  Second  Remembrancer  to  approve  of  fit 
and  proper  deeds  to  be  executed  to  the  petitioner  by  the  respondent,  con- 
veying to  the  petitioner  a  perpetual  estate  and  interest  in  the  premises  so 
originally  demised  to  him  by  the  lease  of  the  7th  of  April  1826,  and  the 
three  other  leases,  with  only  such  savings  and  exceptions,  covenants 
against  trades  or  buuness,  special  or  penal  covenants,  if  any,  as  were 
contained  in  the  conveyance  to  the  respondent  Terence  Thomas  Dolan ; 
and  that  the  Remembrancer  might  ascertain  the  proportion  in  which  the 
petitioner  should  contribute  to  the  purchase-money  paid  by  T.  T.  Dohn, 
on  his  obtaining  his  perpetuity  grant ;  and  also  the  rent  to  be  in  future 
paid  by  the  petitioner ;  and  that  upon  payment  of  such  proportion  of  tbe 
purchase-money  to  T.  T.  Dolan,  he  might  be  ordered  to  execute  the 
conveyances  to  be  approved  of  by  the  Remembrancer,  and  also  to  pay 
the  costs  of  the  petition. 

The  petition  having  come  on  to  be  heard  on  the  6th  of  February  1840, 
the  Court  pronounced  the  following  order : — Declare  the  petitioner  end- 
tied  to  a  conveyance  from  the  respondent  of  the  fee  and  inheritance  of  the 
premises  demised  by  the  leases  bearing  date  the  7th  of  April  1825,  &c^ 
in  the  petition  mentioned,  on  payment  of  such  sum  as  shall  be  ascertained 
by  the  Chief  or  Second  Remembrancer,  as  hereafter  directed ;  and  refer 
it  to  the  Chief  or  Second  Remembrancer  to  settle  prop^  drafts  of  such 
conveyances,  having  regard  to  the  instruments  executed  between  the 
parties,  and  to  the  relative  rights  and  estates  of  the  lessor  in  said  leases, 
and  to  the  provisions  of  the  statutes  of  the  3  &  4  W.  4,  c  37,  4  &  5 
W.  4,  c  90,  and  6  &  7  W.  4,  c.  99-  And  let  the  Chief  or  Second  Re- 
membrancer ascertain  what  sum,  if  any,  the  petitioner  is  to  pay  to  the 
respondent  as  contribution  towards  renewal  fines  or  otherwise,  on  obtain- 
ing such  conveyance. 

Under  this  order,  the  Second  Remembrancer  made  his  report,  dated  the 
29th  of  January  1841,  add  thereby  ascertained  the  sums  to  be  paid  by  the 
respondent.  He  also  settled  four  several  draft  conveyances  of  the  fee  to 
the  respondent.  The  drafts,  as  settled  by  the  Remembrancer,  omitted 
the  exceptions  and  reservations  contiuned  in  the  lease  of  the  9th  of  De- 
cember 1815,  so  far  as  they  related  tp  the  Archbishop  of  Dublm  and  fats 
successors,  but  retained  the  exception  relating  to  the  Grand  Canal  Company. 
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There  were  also  inserted  in  them  powers  of  distress  and  entry,  and  a  cove* 
naot  on  the  part  of  the  lessee,  his  heirs  and  assigns,  to  pay  the  reserved 
rent ;  and  also  the  following  covenants,  which  were  the  same  as  those 
contained  in  the  original  leases,  muioHs  mutandis,     *<  And  that  he  the 
*<said  Thomas  DockriU,  his  heirs  and  assigns,  shall  and  will  well  and  suf- 
"ficiently  repur,  uphold,  sustain,  amend  and  keep  the  said  granted  and 
"released  premises,    and  all  edifices,  houses,  huildings  and  other  im- 
t<  provements  now  erected  or  hereafter  to  be  erected  thereon,  and  the 
"  inclosures,  fences,  limits  and  boundaries  thereof,  in  good  and  sufficient 
"  order,  repair  and  condition  ;  and  at  the  end  or  other  sooner  determina- 
"  tion  of  the  term  hereby  granted  and  released,  or  intended  so  to  be, 
"shall  and  will  so  yield  up  thasame  unto  the  said  T.  T.  Dolan,  his  heirs 
"  and  assigns :  And  further,  that  he  the  said  Thomas  Dockrill,  his  heirs 
"  and  assigns,  or  any  person  or  persons  deriving  by,  from,  or  under  him 
"  or  them,  shall  not  and  will  not,  at  any  time  durrag  the  term  hereby 
"granted  and  released,  carry  on,  use  or  exercise,  or  permit  or  suffer  to 
"  be  carried  on,  used  or  exercised,  in  or  upon  the  said  hereby  granted  and 
"  released  premises,  or  any  part  thereof,  the  trade  or  business  of  a  pub- 
"  lican,  rintner,  tallow-chandler,  soap-boiler,  glue-maker,  butcher,  lime- 
"  burner,  distiller,  brewer,  chemist  or  any  other  trade  or  business  or 
"manufacture  ;  and  shall  not  and  will  not,  at  any  time  during  the  conti- 
"  nuance  of  this  grant  or  release,  lay  down,  or  permit  or  suffer  to  be 
"  laid  down  in  the  avenue  in  front  of  the  said  hereby  grauted  and  re- 
"  leased  premises,  or  in  the  lane  at  the  rere  thereof,  any  dirt,  coal-ashes, 
"  or  any  other  rubbish.     And  in  case  it  shall  happen  that  there  shall  be 
"carried  on  in  the  said  hereby  granted  and  released  premises,  or  any 
"  part  thereof,  any  trade  or  business  as  aforesaid,  or  that  the  said  Tho- 
"  mas  Dockrill,  his  heirs  or  assigns,  shall  lay  down,  or  permit  or  suffer  to 
"  be  lud  down  in  the  avenue  of  the  said  granted  and  released  premises, 
"  or  in  the  lane  at  the  rere  thereof,  any  dirt,  coal-ashes,  or  other  rub« 
**  bish,  that  then  and  in  either  or  any  of  such  cases,  the  said  Thomas 
"  Dockrill,  his  heirs  and  assigns,  shall  and  will  well  and  truly  pay  or  cause 
"  to  be  paid  unto  the  said  Terence  Thomas  Dolan,  his  heirs  or  assigns, 
"the  further  increased  rent  or  sum  of  £4.  12s.  4d.  for  every  week, 
"and  so  in  proportion  for  a  lesser  time  than  a  week,  that  there  shall  be 
"carried  on  in  the  said  granted  and  released  premises,  or  any  pari 
"  thereof,  the  trades  or  business  aforesaid ;  or  that  there  shall  be  lud 
"  down  and  remain,  or  shall  be  permitted  and  suffiered  to  lay  down  and 
"  remain  in  the  said  avenue  in  the  front  of  the  said  granted  and  released 
"  premises,  or  in  the  lane  at  the  rere  thereof,  any  dirt,  coal-ashes  or 
"other  rubbish.'' 

To  this  report  the  petitioner  excepted ;  for  that  the  Remembrancer 
had  in  the  draft  deeds  of  conveyance,  "inserted  certain  savings  and 
"  exceptions,  covenants  against  trades,  prohibitions  and  penU  covenants, 
"whereas  petitioner  submitSi  that  inasmuch  as  no  such  savings  or  covenants 
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'^  are  in  the  conveyance  under  which  the  respondent  himself  holds,  they 
**  ought  not  to  ha?e  been  introduced  into  said  draft  deeds  of  conTeyance 
**  in  the  report  mentioned ;  petitioner  being  entitled,  under  the  several 
**  acts  of  Parliament  lately  passed  relating  to  the  Temporalities  of  the 
^  Church  of  IreUnd,  to  conveyances  of  the  fee  and  inheritance  of  the  pre- 
**  mises  demised  by  the  leases  in  the  petition  and  order  of  reference  men- 
^Uioned,  as  full,  ample  and  unconditional,  as  the  respondent  is  nov 
'*  entitled  under  his  conveyance." 


Mr.  Warreny  Q.  C,  Mr.  W.  Brooke^  Q.  C,  and  Mr.  PurcdLy  for  the 
petiUoner* 

Sergeant  Greenef  Mr.  Smithy  Q.  C.,  and  Mr.  IT.  MartUy^  for  the 
respondent. 


For  the  P0filioiMr.^-l.  The  conveyance  of  the  fee  ought  not  to  re- 
serve any  penal  rents.  By  the  129th  section  of  the  3  &  4  IF.  4,  c.  37, 
penal  rents  are  eicluded  from  the  consideration  of  the  CommissioDers  in 
ascertaining  the  rent  to  be  reserved  on  the  new  lease.  The  4  &  6  of 
IF.  4,  c.  90,  enacts  to  the  same  effect  in  substance  though  not  in  term& 
It  provides  that  the  rent-charge  thereby  made  payable  to  the  mesne  land- 
lord is  to  be  equal  to  the  net  annual  income  or  profit-rent  fir  the  time 
heingy  derived  by  the  mesne  landlord  from  the  lands ;  which  manifestly 
excludes  the  supposition  that  penal  rents  (which  are  contingent)  are  in- 
cluded. The  6  &  7  IF.  4,  c.  99*  uses  the  words  yearly  rent  only,  when 
speaking  of  the  mode  in  which  the  rent  to  be  reserved  is  to  be  ascertained. 
But  as  all  these  statutes  are  in  pari  materioy  and  to  be  construed  as  if 
they  formed  but  one  act  (6  &  7  W.  4,  c.  99^  8.  37),  the  word  rent  used 
in  the  2nd  section  of  the  6  &  7  IF.  4,  c.  99^  must  receive  the  same 
construction  as  when  used  in  the  3  &  4  IF.  4,  c.  37,  s.  129  ;  that  is,  it 
excludes  penal  rents.  Biddulph  v.  St,  John  (a),  Earl  of  Ailethwry  t. 
PaUiion  (6).  Now  the  6  &  7  IF.  4,  c.  99,  s.  2,  enacts,  that  the  yearly 
rent  reserved  upon  the  lease,  together  with  such  sum  of  money  to  be 
added  thereto,  calculated  as  in  the  act  is  mentioned  and  excluding  penal 
rents,  is  to  be  th$fuiwre  rent  to  be  reserved  on  the  conveyance  in  fee ; 
that  is,  it  is  to  be  the  only  rent  reserved  ;  therefore  the  draft  settled  by 
the  Remembrancer  is  not  in  conformity  with  the  enactments  of  the  statute 
in  this  respect,  that  thereby  penal  rents  are  made  payable  to  the  mesne 
landlord.  2.  The  penal  rents,  and  the  covenants  in  restraint  of  trade 
and  against  throwing  dirt  into  the  avenue  are  inconsistent  with  a  grant  in 
fee-simple,  which  by  the  provisions  of  the  statute,  the  tenant  is  entitled 
to.     Byrne  y.  Hugo  (c)  decides  that  the  tenant  is  entitled  to  an  absolute 


(a)  S  S.  &  Lef.  fiSl. 


{h)  Dong.  37,  30. 


1  If.  £q.  Bep.  SSU 
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unconditional  estate  in  fee-simple. — [Pennefather,  B. — No  ;  but  that 
if  the  Bishop  conveys  the  royalties  to  the  immediate  tenant,  the  latter 
must  grant  them  to  the  sub-tenant,  though  they  were  excepted  and  re- 
served out  of  the  leases  to  the  immediate  and  sub- tenant.] — The  Master 
of  the  Rolls  says  that  according  to  the  literal  construction  of  the  6  &  7 
W,  4,  c  99»  the  under-tenant  should  have  from  his  landlord,  having  pur- 
chased the  fee,  a  conveyance  as  ample  as  the  landlord  had  from  the  Bishop. 
Here  the  conveyance  from  the  Bishop  does  not  contain  any  restrictive 
covenants  or  clauses.     The  policy  of  the   Church  Temporalities  Act,  in 
regard  to  this  subject  is,  to  give  the  estate  in  fee  to  the  most  remote 
tenant  having  a  toties  quoties  covenant  for  renewal ;  and  to  reduce  all  the 
tenants  intermediate  between  him  and  the  See  to  the  situation  of  rent- 
chargers.     Suppose  that  in  this  case  the  immediate  tenant  of  the  See  had 
not  purchased  the  fee,  but  that  the  petitioner  had  obtained  a  convey- 
ance of  it  under  the  4  &  5   FP.  4,  c.  90,  the  respondent  would  in  that 
event  be  only  entitled  to  a  rent-charge  ;  and  the  conveyance  to  the  peti- 
tioner from  the  Bishop  would  have  been  unincumbered  by  any  of  these 
restrictive  covenants  or  conditions.     Then  why  should  an  estate,  clogged 
with  conditions,  be  given  to  him,  when  he  purchases  under  the  6  &  7  W, 

4,0.99? 

The  sections  of  the  acts  referred  to  on  behalf  of  the  petitioner 
were,~3  &  4  FT.  4,  c.  37,  ss.  128,  129,  130,  145:  4  &  5  W.  4, 
c.  90,  ss.  30,  90 :  and  6  &  7  TV.  4,  c.  93,  ss.  2,  95.  The  objection  that 
the  conveyance  contained  the  exception  relative  to  the  Undertakers  of  the 
Grand  Canal,  was  not  insisted  upon. 


1841. 

DOCKRILIi 

V. 

DOI^AN. 


For  the  Respondent, — The  provisions  in  the  Church  Temporalities 
Acts,  with  reference  to  penal  rents,  relate  merely  to  the  ascertainment  of 
the  rent  to  be  reserved.  They  are  excluded  from  the  calculation  ;  be- 
cause if  included,  the  consequence  would  be,  that  instead  of  being  casual 
and  contingent,  they  would  become  permanent  charges  on  the  lands.  The 
question  still  remains,  whether  though  excluded  from  the  calculation 
whereby  the  rent  to  be  reserved  is  to  be  ascertained,  they  may  not  be 
inserted  as  penalties  upon  the  breach  of  covenants  inserted  in  the  con- 
veyance. The  6  &  7  FT.  4,  c.  99*  ss.  7  &  8,  and  the  4  &  5  W.  4,  c.  90, 
s.  33,  shew  that  notwithstanding  the  conveyance  of  the  fee  to  the  sub- 
tenant, tenure  still  subsists  between  him  and  his  immediate  landlord,  for 
the  purposes  of  enabling  the  latter  to  recover  the  rents  and  duties  re- 
served on  the  conveyance :  a  provision  which  is  clearly  applicable  to  the 
case  of  penal  rents.  The  principal  question,  however,  is,  whether  in  the 
conveyance  of  the  fee,  covenants  introduced  into  the  original  lease,  not 
in  relation  to  the  mode  of  enjoyment  of  the  thing  demised,  but  having 
reference  to  other  property  of  the  lessor,  or  to  the  security  of  the  rent 
reserved,  should  be  inserted.     It  is  said  that  they  are  inconsistent  with 

the  grant  of  an  estate  in  fee,  and  therefore  ought  not  to  be  inserted. 

4  D     t 
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That  argument  proves  too  much  ;  for  a  tenant  in  fee  is  mii  impeacUile 
for  waste,  and  therefore  it  might  be  said  that  a  covenant  to  rqiair  is  in- 
consistent  with  an  estate  in  fee :  yet  the  petitioner  has  not  objected  to 
the  insertion  of  such  a  covenant  in  the  conveyance  to  hta^;  oor  coidd  be 
well  do  so ;  for  all  covenants,  contained  in  the  original  lease,  which  tead 
to  the  preservation  of  the  premises  conveyed*  and  to  uphold  the  secnritj 
for  the  rent  reserved,  ought  to  be  inserted  in  the  conveyance  in  fea 
Again,  the  argument  is  not  applicable  to  this  case ;  for  the  covenants  sought 
to  be  inserted  in  the  conveyance,  are  not  inconsistent  with  a  grant  in  fee. 
They  do  not  detract  from  the  disposing  power  of  the  grantee  ;  they  only 
regulate  the  mode  in  which  he  is  to  use  his  premises  in  relation  to  the 
premises  of  his  neighbours.     As  well  might  it  he  said  that  where  a  ana 
is  seized  in  fee,  he  cannot  grant  portions  of  his  estate  to  diffisreot  persoos, 
and  bind  them  by  covenant  to  build  thereon  in  a  particular  nBanner(«). 
Byrne  v.  Hugo  is  not  applicable  to  this  case*     Here  the  qnestion  relataB 
to  the  quality  of  the  estate  to  be  granted,  not  to  the  paroek  to  be  con- 
veyed.    It  never  was  the  intention  of  the  Legislature  te  alter  the  qnalitf 
of  the  tenant's  interest;  but  merely  to  enlarge  that  interest  toafcs. 
Under  the  first  act,  if  the  immediate  tenant  purchased  the  foe,  the  sob* 
tenant  derived  a  benefit  from  it ;  because  such  purchase  operated  at  dl 
times  as  a  renewal  of  the  head  lease,  and  the  landlord  was  at  all  times 
compellable  to  renew  to  his  tenant.     The  sub-tenant,  therefore^  acqoired 
a  lease  for  years,  absolutely  renewable  for  ever ;  but  still  it  continued  one- 
rated  with  the  covenants  and  stipulations  contained  in  the  original  lease: 
and  the  subsequent  acts  merely  enlarged  that  leasehold  estate  renewable 
for  ever  into  a  fee ;  but  subject  in  the  same  manner  as  the  leasehold 
estate  had  been. 

The  sections  of  the  Church  Temporalities  Acts,  refer  redto  on  behalf  of 
the  respondent,  were, — 3  &  4  IF.  4,  c.  37,  s.  152:  4  &  6  IF.  4,  c  90, 
s.  33,  and  the  6  &  7  W.  4,  c.  99>  ss.  7,  8. 

The  case  was  ordered  to  stand  for  judgment. 


June  3.  Brady,  C.  B. 

In  this  case,  the  question  comes  before  the  Court  upon  an-  eaoeptioQ 
to  a  report  of  the  Second  Remembvancer,  made  by  him  pursuant  to  so 
order  of  this  Court  pronounced  on  the  6th  of  February  I840,iipan« 
petition  under  the  6  &  7  IF.  4,  c.  9^:  and  the  exception  is  for  that  the 
Remembrancer  had  in  a  draft  deed  of  conveyance  of  the  fee  of  certain 
lands,  which  it  had  been  referred  to  him  to  settle  and  approve  o(  inserted 
certain  savings  and  exceptions,  covenants  against  trades,  prohibitions  and 
penal  covenants,  which  were  not  contained  in  the  conveyance  of  the  fee, 
under  which  the  respondent  himself  holds  the  same  lands.     The  ooavey- 


(a)  See  Whatman  ▼.  GiUon,  9  Sim.  196;  Duke  ef  Bedford  v.  IVMCtoet  ^  the  BhtiA 
Muieumy  3  Sug.  Y.  &  P.  App.  67. 10th  ed.;  2  M.  &  K.  (MI2o»  Appeal 
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nice  of  the  fee,  to  the  draft  of  which  the  exception  is  taken,  is  that  to 
which  the  petitioner  is  entitled  under  the  6  &  7  IF.  4,  c.  99)  s.  I,  which 
gives  to  the  under-tenants  of  See  lands,  holding  by  leases  containing 
toHet  quoHei  covenants  for  renewal,  the  benefit  of  certain  provisions  with 
regtrd  to  their  under  leases,  which  the  previous  Church  Temporalities 
Acts  had  given  to  the  immediate  tenant  of  the  See  ;  and  the  question 
which  has  arisen  in  this  case  is,  whether  after  the  parties  to  the  original 
traosaetioo,^-the  Mies  quoHes  lease, — ^have  entered  into  contracts  and 
specific  arrangements  with  regard  to  the  mode  in  which  the  tenant  is  to 
deal  with  the  property  demised  with  reference  to  other  property  of  the 
same  lessor,  the  tenant  can  insist  upon  getting  an  absolute  conveyance  of 
the  fee  and  inheritance  in  the  lands  demised,  discharged  from  those  con- 
tracts and  arrangements.     This  is,  at  the  first  blush,  a  startling  propo- 
siuon ;  it  b  one  which  would  require  either  an  express  enactment  or  the 
most  cogent  reasoning  to  support.     The  former  b  wanting';  and  giving  a 
iiur  cottstruclion  of  the  Church  Temporalities  Acts,  we  are  of  opinion 
that  they  do  not  support  the  proposition  of  the  petitioner,  and  that  the 
tenaot  is  not  entitled  to  such  a  conveyance.     Consider,  in  the  first  place, 
what  was  the  situation  of  the  tenant  before  he  asked  for  this  conveyance. 
The  Immediate  tenant  of  the  See  purchased  the  fee  under  the  3  &  4 
W.  4,  c.  37.     He  thereby  incurred  the  obligation  to  convert  the  iotitiM 
quotiei  lease  of  his  under-tenant,  which  previously  had  been  contingent 
upon  his  obtaining  or  not  obtaining  a  renewal  of  his  own  lease  from  the 
Archbishop,  into  a  lease  absolutely  renewable  for  ever ;  for,  by   the 
U9th  section  of  the  3  &  4  IT.  4,  c.  37,  the  immediate  tenant  of  the 
See  having  obtained  a  conveyance  of  the  fee,  the  sub-tenant  was  entitled 
at  all  times  to  insist  upon  it  as  a  renewal  of  the  head  lease  to  the  imme- 
diate tenant,   and  to  require  him  to  renew  the  sub-lease;  which  the 
immediate  tenant  was  bound  to  do.     Therefore,  in  the  situation  in  which 
the  parties  stood  before  this  implication  for  a  conveyance  of  the  fee  was 
made,  the  sub-tenant  had  in  substance  and  effect  an  estate  for  as  long 
duration  in  point  of  time,  as  he  could  acquire  by  a  conveyance  of  the  fee. 
Had  he  not  made  this  application  for  a  conveyance  of  the  fee,  he  would, 
nevertheless,  have  had  a  perpetual  estate  in  the  lands,  bound  indeed  by 
the  obh'gations  he  had  originally  contracted ;  and  it  must  have  so  con- 
tinued.    It  is  now,  however,  said,  that  because  the  6  &  7  W.  4,  c.  99» 
gives  to  the  sub-tenant  the  power  of  acquiring  the  legal  fee  in  the  lands, 
instead  of  the  perpetual  renewable  chattel  interest  which  he  previously 
possessed,  that  of  itself  necessarily  discharges  him  from  the  obligation  of 
the  arrangement  he  had  originally  entered  into.     The  question  in  this 
case  has  arisen  upon  covenants,  which  evidently  have  reference,  not  to 
any  thing  beneficial  in  the  enjoyment  of  the  property  demised  itself; — not 
to  any  thing  which  regards  the  mode  of  enjoying  that  property  ;-^but 
they  are  introduced  by  the  lessor,— -the  owner  of  a  large  piece  of  build- 
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ing  ground,  for  the  benefit  as  well  of  himself,  as  of  all  the  other  persoitf 
to  whom  he  might  make  demises  of  portions  of  that  large  property.    Id 
that  situation  of  things,  the  tenant,  upon  taking  his  lease,  contracts  vith 
his  bndiord  to  observe  certain  conditions  beneficial  to  the  landlord,  not 
in  reference  to  the  property  demised,  but  of  great  value  with  reference  to 
the  residue  of  his  property  ;  and  the  tenant  (we  may  assume)  obtaios  his 
lease  at  a  lesser  rent,  by  reason  of  his  being  bound  by  these  covenants: 
we  may  assume  that,  I  say ;  for  he  now  asks  the  Court  to  release  him 
from  the  observance  of  those  covenants,  as  being  onerous  upon  him.   Then 
the  question  is,  what  is  the  tenant  now  entitled  to  ?  He  had  certain  lands 
demised  to  him,  subject  to  certain  conditions  and  covenants ; — what  is  he 
to  get  according  to  the  act  of  Parliament  ?    The  6  &  7  IF.  4,  c.  99>  ^  h 
enacts  '*  That  it  shall  be  lawful  for  any  inferior  tenant  or  lessee,  holding 
"  any  lands,  tenements  or  hereditaments  by  virtue  of  any  lease  or  con- 
"  tract  containing  a  toties  quoties  covenant  for  renewal,  and  whose  next 
*'  immediate  landlord  has  or  shall  have  acquired  a  perpetual  estate  or  inte* 
**  rest  in  such  lands,  tenements  or  hereditaments,  to  apply  to  such  neit 
«<  immediate  landlord  for  a  conveyance  of  a  perpetual  estate  and  interest, 
** in  such  lands,  tenements  or  hereditaments*'      What  then  is  the  mean- 
ing of  the  expression,  "  such  lands,  tenements  or  hereditaments  ?"    It 
means  the  lauds  which  the  lessee  held  by  virtue  of  his  lease,  and  nothing 
more.     Suppose  the  case  that  a  right  of  way  had  been  reserved  to  the 
landlord  over  the  lands  demised,  how  could  the  tenant  say  that  be  vas 
entitled    to  a  conveyance  of  the  lands  in  fee,  discharged  of  that  right  of 
way  ?     There  is  no  doubt  but  that  clauses  which  are  wholly  repogaant  to 
an  estate  in  fee,  are  not  to  be  introduced  into  the  conveyance;  as,  for  in- 
stance, a  clause  against  alienation,  or  against  waste,  perhaps,  which  are 
repugnant  to  an  estate  in  fee :  but  where  the  contract  entered  into  is  one 
which  the  grantee  of  an  estate  in  fee  might  bind  himself  by ; — as  to  ob- 
serve certain  stipulations  for  the  benefit  of  the  grantees  of  other  parts  of 
the  same   estate,  I  do  not  see  any  inconsistency  in  holding  that  the 
tenant  on  acquiring  the  fee,  is  to  continue  bound  by  such.     Suppose  that 
these  covenants  had  been  contained  in  a  separate  deed  entered  into  by 
the  petitioner,  not  with  his  landlord,  but  with  the  tenants  of  the  adjoioii^ 
houses,  will  it  be  said  that  by  acquiring  the  fee,  he  has  discharged  himself 
from  the  contracts  he  had  entered  into  with  them  ?     This  is  that  very 
case  in  point  of  fact ;  for  demises  have  been  made  to  the  tenants  of  the 
adjoining  houses  by  this  very  landlord,  who  required  this  petitioner  to 
enter  into  these  covenants  for  their  benefit.     Can  it  be  said  that  the 
operation  of  the  act  is,  that  the  tenant,  who  has  granted  a  right  of  way 
to  his  neighbour,  or  covenanted  with  him  not  to  set  up  a  particular  trade 
which  would  injure  his  property, — ^that  he  is  discharged  from  the  obser- 
vance of  his  covenant  by  acquiring  under  this  act  the  fee-simple  of  the 
lands  ?     It  is  impossible  to  contend  that  such  is  the  case ;  and  yet  there 
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is  no  distioction  between  that  case  and  the  present.     Suppose  this  were  the 
case  of  an  application  to  the  Archbishop  for  the  conveyance  of  the  fee;  and 
that  he,  being  in  the  occupation  of  an  adjoining  lot  of  ground,  had  for  the 
bene6t  of  himself  and  his  successors,  restrained  the  tenant  from  doing 
certain  acts ;  could  it  be  contended  that  the  tenant  was  entitled  to  say  to 
his  landlord,  that  under  this  statute  he  was  discharged  from  all  those 
stipulations  which  formed  part  of  the  original  contract,  and  th&t  the  Arch- 
bishop was  bound  to  convey  to  him  an  estate  unfettered  by  such  obliga- 
tions ?     Such  a  proposition  is  so  monstrous,  that  unless  coerced,  I  could 
Dot  assent  to  it :  and  so  far  from  being  coerced,  I  am  of  opinion  that  un- 
der the  third  section,  the  Court  is  at  liberty  to  do  justice  between  the 
parties.     It  enacts,  that  <<  It  shall  and  may  be  lawful  for  the  Court  to 
"hear  such  petition  in  a  summary  manner,  and  to  make  such  order 
"  thereon  as  such  Court  shall  think  Jit ;"  and  bo  Court  could  think  it  fit 
to  make  such  an  order  as  that  sought  for  in  this  case.     These  words  cer- 
tainly imply  a  sound  and  just  discretion ;  not  arbitrary,  but  one  which 
must  be  regulated  by  what  would  be  the  consequences  of  the  act,  and 
what  b  just  between  the  parties.     If  the  tenant  had  acquired  in  this  way 
the  fee,  and  nothing  was  said  about  those  rights,  perhaps  the  landlord 
might  have  some  remedy  in  equity,  founded  upon  the  original  contract, 
to  restrain  the  tenant  from  acting  contrary  to  his  original  contract ;  but 
certainly  the  landlord  ought  not  be  placed  in  a  position  of  difficulty,  when 
the  Court,  by  moulding  the  conveyance,  may  avoid  it.     I  am,  therefore, 
clearly  of  opinion,  that  this  act  of  Parliament  does  not  compel  us  to  give 
the  petitioner  the  inheritance  in  this  plot  of  ground,  discharged  from 
those  obligations  which  were  introduced  into  the  original  contract  by  the 
landlord,  not  merely  for  his  own  benefit,  but  also  for  that  of  other 
persons. 


1841. 
Eguitjf  Etch, 
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Pennefather,  B. 

I  am  of  the  same  opinion.  The  object  of  the  6  &  7  W.  4,  c.  99*  was 
to  enable  the  sub-tenant  to  acquire  a  fee  in  the  lands,  corresponding  as 
to  quality  with  the  interest  he  had  at  the  time  of  his  application ;  and 
discharged  from  such  covenants  only  as  are  peculiarly  applicable  to  the 
estate  of  a  tenant :  but  all  other  contracts  and  agreements  respecting 
the  manner  in  which  the  lands  were  to  be  held,  remain,  and  were  intended 
to  remaiDy  unaffected  by  the  change  in  the  estate.  If  the  sub-tenant  held 
the  lands  subject  to  a  right  of  way,  or  to  any  other  easement, — if  he  con- 
tracted to  hold  his  lands  without  erecting  thereon  what  the  parties  to  the 
contract  considered  to  be  a  nuisance,  that  is,  a  nuisance  so  far  as  it  might 
interfere  with  the  general  arrangement  of  the  property  as  agreed  on  by 
the  parties,  he  must  take  the  perpetual  interest  subject  to  the  same  re- 
strictions. And  it  is  to  be  considered  that  in  this  case,  not  only  did  he 
enter  into  a  contract  with  his  lessor  for  that  purpose^  but  he  substantially 
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entered  into  the  contract  with  the  occi^pierB  of  the  edjoinfa^  groond; 
and  when  we  are  called  on  give  him  the  fee,  we  msit  give  k  lo  hio 
clothed  with  the  charges,  and  snbject  to  the  easeanenta  which  he  himself 
has  i^eed  to.  It  never  waa  the  object  of  the  Legialatnre  to  embtace  or 
control  the  contracts  of  the  proprietors  of  Chorch  lands^  with  respect  to 
the  manner  in  which  the  estate  was  to  be  held»  not  only  with  reference  to 
the  lessor's  own  property,  but  also  with  reference  to  pfopeity  which  he 
might  have  conveyed  to  others.  We  have  a  eight,  onder  the  eipresB 
terms  of  the  act,  to  direct  the  conveyance  to  be  made  pursoant  to  whtt 
is  the  real  contract  between  the  parties ;  and  to  give  to  the  petitioner 
an  estate  in  fee,  discharged  from  any  covenant  which  he  haa  entered 
into,  and  which  is  peculiarly  applicable  to  his  estate  aa  tenant,  but  sobject 
to  such  covenants  and  agreements  as  he  and  his  lessor  had  stipnkted 
and  contracted,  should  remain  perpetnaL 


RiCHABDS,  B. 

I  entirely  concur  in  the  judgment  of  the  Court* 

Overrule  the  exception.     The  petitioner  to  pay  the  coats  of  the 
proceedings. 


June  Si. 

Id  a  salt   for 
the    adminui- 
trmtioo  of  as- 
sets,    the    re- 
port,  bat   not 
the  bill,  made 
a    case    for 
charging     the 
executor  with 
interest    npon 
balances  in  his 
hands  ;   Hgld, 
that  the  proper 
mode  in  which 
to    bring    the 
qnestion  before 
the  Court  was 
to    present    a 
petition  stating 
the    special 
matter,  and 
praying    that 
the    canse 
might  be   set 
down     to    be 
teard  for  fur- 
directions. 


CLEAR Y  V.  CLEAR Y. 

The  bill  was  filed  by  the  plaintiff  as  the  personal  representative  of 
Patrick  Cleary  the  younger,  one  of  the  four  residuary  legatees  of  Pat- 
rick Cleary  the  elder,  against  Thomas  Geary,  the  executor  of  James 
Cleary,  who  in  his  lifetime  was  the  executor  of  Patrick  Cleary  the  elder; 
and  it  prayed  that  an  account  might  be  taken  of  the  assets  of  P.  Clearj 
the  elder,  that  the  residue  might  be  ascertained,  and  for  payment  thereof 
to  the  reuduary  legatees.  In  February  1835,  the  usual  decree  to 
account  was  pronounced ;  and  it  was  also  ordered  that  an  account  be 
taken  of  the  assets  of  James  Cleary  which  came  to  the  hands  of  the  de- 
fendant. Upon  taking  the  accounts,  it  appeared  tl^t  James  Cleary 
had  in  his  lifetime  received  assets  of  Patrick  Cleary  the  eld^,  to  the 
amount  of  several  thousand  pounds,  which  he  had  invested  in  the  pnrdiase 
of  an  estate  in  his  own  name*  The  plaintiff  required  the  Remembrsocer 
to  charge  the  defendants  with  interest  on  the  balances  in  the  hands  of 
James  Cleary,  which,  however,  he  declined  to  do,  as  the  decree  did  not 
contain  a  direction  to  that  effect.  The  cause  now  came  on  to  be  heard 
upon  report  unexcepted  to,  and  merits. 


CASES  IN  EQUITY. 


563 


The  Solicitor-Oeneralf  for  the  plaintiff,  was  proceeding  to  argue  thai 
James  Cleary  and  his  assets  ought  to  be  charged  with  interest  on  the 
balances,  when  the  Court  inquired  whether  the  cause  had  been  set  down 
to  be  heard  for  further  directioiia  ? 

The  SoUciiar^GeneroL — It  has  not*  Tht  Officer  wiU  not  set  dowo  a 
cause  to  be  heard  for  further  directionsr*-[Hi«HA«i>8«  B.  Not  without 
the  order  of  the  Court.  The  plaintiff  should  have  presented  a  petition  for 
the  purpose,  and  then  a  special  order  that  the  cause  be  set  down  to  be 
heard  for  further  directions  would  have  been  made  as  a  matter  of  course. 
— PbhvbfatbeBv  B.  The  reason  we  require  a  petition  to  be  pre- 
seoted  is,  that  the  other  side  may  hare  notice  of  tfaequeetiens  intended  to 
be  raised :  and  the  utility  of  svcb  a  pvactice  ia  manifest  from  this  very 
case,  in  which  the  defendant  Thomas  Clesry  has  not  appeared  upon  this 
hearing*  He  may  not  have  appeared  because  he  is  satisfied  to  suffar  a 
decree  upon  report  and  merits  to  be  pronounced  against  him;  but  he  may 
not  be  satisfied  with  a  decree  charging  the  assets  of  James  Cleary  wiiih 
interest.]— >»Both  in  this  country,  and  in  England,  fmrther  difections 
have  been  given  upon  the  hearing  of  the  cause  on  report  and  merits.; 
and  Istely,  in  the  Court  of  Chancery  in  Ireland,  an  executor  was  chaiged 
with  interest  upon  the  hearing  upon  report  and  merits:  FtwnkUn  ▼• 
BeamUh  (a). 


1841. 
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PBKBXFATHXBy    B. 

I  am  sure  that  is  not  the  practice  of  this  Court.  We  have  alwi^s 
held  it  necessary  to  have  a  petition  presented  for  the  purpose ;  and  there 
is  much  convenience  in  the  practice,  for  then  both  parties  come  prepared 
to  atgue  the  question. 

Let  this  cause  be  struck  out  ef  the  list. 


(a)  3  MoU.  388. 
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BARRY  V.  WILKINSON- 

June  5. 


TbisCoortha«    WiTH  respect  to  this  case,  reported  ante,  p.  121,  the  following  obserra- 

not    decided        .  i     i        t      ^ 

that  the  order   ^lon*  ^©""e  made  by  the  Court : — 

appointing      a 

receiver    on  a 

jad^nnent     at-         PENNCFATHBB,   B. 

!!^i**  f-*  ♦^  OvLT  attention  has  been  called  by  his  Honor  the  Master  of  the  Rolk  to 
rean    in    tne  <' 

tenants'  hands  what  has  been  supposed  to  have  been  decided,  amongst  other  things,  id 
of  th«  person  ^^^  matter.  It  is  stated  in  the  marginal  note  to  the  case,  that  "  the 
obtaining  it.       n  order  appointing  or  extending  a  receiver  on  a  judgment  attaches  tbe 

**  arrears  of  rent  then  in  the  tenants'  hands  for  the  benefit  of  the  person 
^  obtaining  it."*  Now,  we  did  not  decide  the  proposition  stated  in  that 
note,  nor  did  we  intend  to  decide  it.  The  facts  of  the  case  did  not  call 
for  our  decision  upon  that  point ;  no  person  appeared  on  behalf  of  the 
respondent  claiming  those  rents.  The  facts  of  the  case  were  very  pecu- 
liar. There  had  been  elegits  and  custodiams  under  which  the  lands  b.iil 
been  extended  long  prior  to  the  appointment  of  the  receiver  and  the 
accrual  of  the  arrears ;  so  that  the  point  did  not  arise  before  us,  nor 
did  we  decide  it.  I  mention  this,  in  order  that  what  we  really  M 
decide  might  be  understood.  When  a  receiver  is  appointed,  we  thought 
that  convenience  required,  and  the  language  of  the  statute  authorise«i, 
that  he  should  be  the  person  to  receive  the  arrears  due  at  the  time 
of  his  appointment ;  for  otherwise,  the  teoanta  might  be  exposed  to 
double  distress ;  but  saying  that,  we  did  not  mean  to  decide  that  he 
should  not  receive  them  for  the  benefit  of  the  respondent,  nor  didie 
decide  it.  The  marginal  note  has,  we  are  informed,  led  to  a  good  deal 
of  controversy  in  the  Rolls  Court ;  it  is  therefore  that  we  desire  to  state 
that  we  did  not  decide  the  proposition  there  laid  down,  vii.,  that 
although  upon  the  appointment  of  a  receiver,  he  is  to  collect  the  arrears 
of  the  rents  due  at  the  time  of  pronoundng  the  conditional  order,  the 
respondent  may  not,  nevertheless,  have  a  claim  to  them. 

RiCHABDS,   B. 

In  Barry  v.  Wilkinson^  there  had  been  elegits  and  custodiams  in 
existence,  prior  to  the  5  &  6  fF.  4,  c  56,  which  affected  the  rents  doe  at 
the  time  of  the  appointment  of  the  receiver.  It  does  not  decide,  ooe 
way  or  the  other,  the  question  whether  the  respondent  is  or  is  not  entitled 
to  the  arrears  due  at  the  time  of  the  appointment  of  the  receiver. 
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_i 


Mr.  J.  Obpen,  for  the  plaintiff,  moved  that  the  proper  Officer  be  di-  Practice  as  to 
rected  to  issue  ^  fieri  facias  on  the  tiecree  in  this  cause  against  the  goods  !Jf^J,°J  decree' 
of  the  defendant,  pursuant  to  the  3  &  4  X^c.  c.  105,  ss.  27  k  29. 

The  suit  w^as  instituted  for  the  recovery  of  tithe  composition  ;  and  by 
the  final  decree,  bearing  date  the  18th  of  November  1837,  the  defend- 
ant was  ordered  to  pay  the  plaintiff  the  sum  of  £16.  98.  lid.,  and  the 
costs  of  the  suit.  The  affidavit  upon  which  the  motion  was  founded 
silted  that  the  costs  had  been  taxed,  and  that  the  plaintiff  had  issued  a 
subpoena  and  several  attachments  for  the  debt  and  costs,  but  without 
effect.  The  last  attachment  issued  in  Michaelmas  Term  1840.  The 
decree  had  been  registered  under  the  28(h  section  of  the  act. 

Mr.  Ovpefu^in  Chancery,  the  fieri  fiidas  is  issued  by  the  Officer, 
without  motion  in  Court :  but  as  this  is  the  first  application  here,  the 
Oficer  declined  issuing  the  writ,  without  the  express  sanction  of  the 
Court. — [PsRKKFATHEH,  B.-^The  decree  ascertains  the  precise  amount 
of  the  debt ;  but  as  to  the  costs,  there  is  no  order  ascertuning  their 
imount  and  ordering  the  defendant  to  pay  them.  We  had  occasion 
lately  to  consider  the  section  of  the  act  on  which  the  plaintiff  relies, 
and  came  to  the  conclusion  that  there  must  be  an  order  on  the  party 
directing  him  to  pay  the  precise  sum  due  for  costs.] — The  amount  of 
the  costs  has  been  ascertained.  They  have  been  included  in  the  sub- 
poena and  attachment,  which  may  be  considered  as  orders  of  the  Court 
on  the  defendant  to  pay  the  sums  mentioned  therein ;  WaUie  v.  Shef- 
field  (a). 

The  CoUBT  having  conferred,  their  opinion  was  announced  by 

Pernefatbsb,  B. 

We  think  that  the  proper  course  to  be  adopted  in  cases  like  the  pre- 
sent is  this :  Upon  an  order  being  made  for  the  payment  of  a  specified  sum 
of  money  and  ^osts  generally,  the  costs  ought  to  be  taxed  ;  and  then, 
upon  the  production  of  the  order  for  the  payment  of  the  money,  and  a 
certificate  of  the  taxation  of  the  costs,  let  a  side-bar  rule  for  payment  of 
their  gross  amount  be  entered  at  the  Equity  side  of  the  Court ;  and 
thereupon  let  the  Officer  be  at  liberty  to  issue  execution.  We  do  not 
require  that  a  further  demand  of  the  gross  sum  mentioned  in  the  side-bar 
order  should,  in  this  instance,  be  made  ;  what  is  requisite  is,  that  there 

(a)  7Dow.  Pr.  C.394. 
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should  be  a  precise  order  ascertaining  the  full  amount  of  the  sum  to  be 
paid  ;  and  upon  the  production  of  such  an  order,  let  the  Officer  issoe 
execution.  In  the  present  case,  the  costs  have  been  ascertained,  and  we 
will  now  order  that  the  gross  amount  of  the  sum  mentioned  in  the  decree 
and  of  the  taxed  costs  be  paid  to  the  plaintiff;  and  thereupon,  let  execu- 
tion issue. 


Majf  13. 


MARKEN  V.  MAGRATH. 


^'ters  Elizabeth,  Alicia,  and  Mary  Anne,  respectively,  the  respective 
"  sums  of  £600  each,  to  be  laid  out  and  disposed  of  for  their  benefit  as  I 
"  have  hereinafter  directed.** — **  I  do  hereby  order  and  direct,  that  the 
**  respective  sums  of  £500  hereinbefore  mentioned,  bequeathed  to  each 
<<  of  my  said  daughters,  be  with  all  convenient  speed,  raised  and  invested 
**  in  Government  five  per  cent,  stock,  in  trust  for  the  purposes  herein- 
**  after  mentioned,  that  is  to  say,  in  trust  that  my  executor  hereinafter 
**  named  (when  convenient  and  eligible  purchases  offer)  shall  lay  out  and 
**  expend  the  said  respective  sums  I  have  so  bequeathed  to  my  said 
*<  daughters,  Elizabeth,  Alicia,  and  Mary  Anne,  in  the  purchase  of  lands, 
<<  tenements  and  hereditaments  in  Ireland,  or  of  rent-charges,  annuities 
**  or  other  beneficial  estates  or  interests ;  and,  thereupon,  to  settle,  coovey 
'<  and  assure,  or  cause  or  procure  to  be  settled,  conveyed  and  assured, 


W.L.beqnea.    Bt  his  last  will,  dated  the   19th  of  February  1822,  WUham  Ledwidge 

toed     to     hia  ,  .  . 

daughter E.the   bequeathed  as  follows: — <<  I  give,  devise,  and  bequeath  unto  my  daugh- 

Bum  of  £500  to 
be  laid  out  and 
disposed  of  for 
her  benefit  as 
thereinafter 
directed;  and 
he    directed 
that   the   said 
8umof£600be 
invested    in 
Government 
stock,  in  trust 
that  his  execu- 
tors, when  con- 
venient and  eli- 
gible purchases 
offer,    should 
lay     out    the 
same    in    the 

furchase   of 
ands  in    Ire- 
land,    or     of 

rent-charges,  annuities,  or  other  beneficial  estates  and  interests ;  and  thereupon  to  settle 
the  same  to  the  several  uses,  and  subject  to  the  powers,  provisions  and  limitations  there- 
after mentioned  (as  far  as  the  nature  of  the  several  estates  or  interests  to  be  purchased 
and  other  contingencies  would  admit  of),  that  is  to  say,  in  trust  well  and  sufficiently  to 
settle  the  estates  to  be  purchased ;  and  to  begin  payment  of  the  rents  of  the  estates  or 
property  to  be  purchased  for  the  use  and  benefit  of  his  daughter  as  soon  as  she  should 
attain  the  age  of  twenty -one  years,  or  be  married;  and  further,  well  and  sufficiently  to  settle 
and  secure  the  estates  or  property  upon  her  marriage  so  that  the  same,  or  any  part 
thereof,  should  not  be  liable  or  subject  to  the  control  or  intermeddling  of  any  husband 
she  might  intermarry  with ;  without  the  same,  or  any  part  thereof,  being  subject  or 
liable  to  the  debts,  forfeitures  or  engagements  of  her  husband ;  with  full  power  to  his 
daughter,  notwithstanding  her  coverture,  to  dispose  of  by  her  will,  the  estates  and  pro- 
perty to  be  purchased,  as  she  should  think  fit. 

The  daughter  married  after  attaining  the  age  of  twenty-one;  No  settlement  was 
executed  upon  her  marriage.  The  £600  was  paid  into  Court  by  the  executors  in  a  suit 
instituted  for  the  purpose. 

Upon  an  application  by  the  husband  and  wife  to  have  the  money  paid  out  to  them ;  Seld^ 

Per  Penne/ather^  6.,  and  Fotter^  B. — That  the  daughter  took  but  an  estate  for  life  in 
the  lands  to  be  purchased,  with  power  to  dispose  of  them  by  will. 

Per  Pennef other ^  6.,  and  Richards ^  B. — ^Tbat  the  testator  had  manifested  an  intention 
that  the  interest  given  to  his  daughter  should  be  se^ed  to  her  sole  and  separate  use 
independent  of  her  husband,  and  that  she  should  not  have  a  power  of  alienation. 

Per  Curiam, — That  the  husband  and  wife  were  not  entitled  to  be  paid  the  £500. 
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"  the  same  and  every  part  thereof  so  to  be  purchased  as  aforesaid,  to  and 
"for  and  upon  the  several  uses,  intents  and  purposes,  and  under  and 
^  subject  to  the  powers,  provisions,  limitations  and  agreements,  hereinafter 
"  mentioned  (as  far  as  the  nature  of  the  several  estates  or  interests  so  to 
"  purchased  and  settled,  and  other  contingencies  will  admit  of)  ;  that  is  to 
"say,  in  trust,  well  and  sufficiently  to  settle  and  secure,  by  deed  or  other 
'Megal  instruments,  the  estates  or  property  to  be  so  purchased  ;  and  in 
**  further  trust,  to  begin  and  commence  payment  of  the  annual  rents, 
"issues  and  profits  of  the  respective  estates  or  property,  to  be  so  pur- 
*' chased  for  the  use   and  benefit  of  my  said  daughters  out  of  their 
"  respective  portions  as  aforesaid,  as  soon  as  they  shall  respectively  attain 
"  their  respective  ages  of  twenty-one  ^'ears,  or  upon  the  days  on  which 
**  they  shall  be  respectively  married :  and  upon  the  further  trust  well  and 
^  sufficiently  to  settle  and  secure,  by  deed  or  other  legal  instruments, 
**  their  respective  estates  or  property  upon  their  respective  marriages,  so 
"  that  the  sanae  or  any  part  thereof  shall  not  be  liable  or  subject  to  the 
"  control  or  intermeddling  of  any  husband  or  husbands  which  all  or  any 
"  of  my  said  daughters  may,  at  any  time,  take  or  intermarry  with  ;  with- 
*'  out  the  same  or  any  part  thereof  being  subject  or  liable  to  the  debts, 
"  forfeitures  or  engagements  of  their  said  respective  husbands ;  with  full 
"  power  to  each  and  every  of  my  said  daughters,  notwithstanding  their 
**  coverture,  to  dispose  of,  by  their  their  last  wills  and  testaments,  the 
"  estates  or  property  to  be   so  purchased  for  their  uses,  as   they  and 
*'and  every  of  them  shall  think  fit :  And  upon  the  further  trust,  that  the 
**  interest  or  produce  of  the  said  stock  to  be  so  invested  as  aforesaid 
**  (until  the  same  shall  be  so  laid  out  in  purchases  as  aforesaid),  and  the 
**, rents,  issues  and  profits  of  the  properties  or  estates  so  directed  to  be 
**  purchased,  until  my  said  daughters  become  respectively  entitled  thereto 
<*  by  age  or  marriage,  under  the  provisions  of  this  my  last  will  and  testa- 
"  ment,  shall  be  paid  by  my  ssdd  executor  to  my  wife,"  for  the  maintain- 
and  education  of  his  children.     And  the  testator  appointed  the  defendant 
Magrath  sole  executor  of  his  will. 

The  bill  was  filed  by  the  legatees  and  their  husbands  against  the 
executor,  to  have  it  secured.  The  defendant  brought  the  money  into 
Court,  and  it  was  afterwards  invested  in  stock. 


1841. 

Equity  Ejrrh, 

MABKEN 

V. 

MAORATH. 


Mr.  Bennett^  Q.  C,  and  Mr.  Dixafh  Q.  C,  now  moved,  on  behalf  of 
the  plaintiffs,  that  the  Accountant- General  do  transfer  to  the  plain- 
tiff Mary  Anne  Marken  and  her  husband  one  moiety  of  the  sum  of 
£829.  28.  2d.  stock  (which  was  her  portion  of  the  stock  in  bank),  and 
do  transfer  to  Peter  M'Donough  and  Alicia  his  wife  the  other  moiety 
thereof.  The  motion  had  been  mentioned  in  the  Sittings  after  last 
Hilary  Term,  when  the  Court  referred  it  to  the  Remembrancer  to 
inquire  and  report  who  were  the  persons  entitled  to  the  stock  in  bank, 
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MARKKM 

V. 
MAGRATH. 


ftnd  whether  there  had  been  any  setUement  ezecated  apon  the  marriage  of 
the  plaintiffs  respectively.  The  Remembrancer  reported  Umt  no  settle- 
ment had  been  eiecuted  upon  the  marriage  of  either  of  the  (Mntilb 
which  took  place  after  they  respectively  had  attained  the  ageof  twenty-oiie; 
and  he  set  forth  the  will  of  W.  Ledwidge  in  his  report,  and  referred  it 
to  the  Court  to  determine  what  were  the  rights  of  the  parties  under  it 
It  was  stated  that  both  Mrs.  Marken  and  Mrs.  M'Donough  were  wilfiog, 
if  necessary,  to  waive  their  equity. 

This  is  not  a  case  in  which  the  husband  ekims  the  wife's  property,  aad 
she  consents  to  waive  her  equity  ;  but  it  is  the  case  of  property  given  to 
the  separate  use  of  the  wife,  and  which  she  is  entitled  to  dispcMe  of  ss  she 
pleases,  during  the  coverture. — [Pennefathrb,  B.  The  6rst  thing  to 
be  ascertained  is,  what  estate  or  interest  does  the  wife  take  under  this 
will  in  the  property  bequeathed  ?  When  that  is  ascertained,  then  the 
question  will  arise,  whether  it  is  alienable ;  and  if  so,  in  what  manner?  I 
doubt  very  much  that  this  is  a  gift  of  the  absolute  interest  in  the  property 
to  the  wife  for  her  separate  use.  The  testator  directs  the  money  to  be 
laid  out  in  the  purchase  of  lands,  the  rents  to  be  paid  to  her  for  her  life.] — 
That  is  not  exactly  the  case.  There  is  not  an  expresa  estate  for  life 
limited  to  the  daughters  of  the  testator.  The  will  commences  with  i 
bequest  of  £500  to  each  of  the  daughters  absolutely,  to  be  laid  out  and 
disposed  of^or  their  benefit,  as  thereinafter  directed  :  and  then  the  tras- 
tee  is  directed  to  pay  the  rents  of  the  purchased  lands  to  the  daugbten 
generally,  with  power  to  them  to  dispose  of  the  property  by  will. 
Under  that  bequest,  the  daughters  take  the  absolute  interest  in  the  pro- 
perty ;  Elton  V.  Sheppard(a) ;  Hales  v.  Margerum  (b)  ;  BaUw,  Kn^ 
ton  (c)  ;  Newman  v.  Cartony  (d)  ;  P^bus  v.  Smith  (e)  ;  H(ui^  v.  Tho- 
mas (f). — [Penvefather,  B.  In  those  cases,  the  subject-matter  of 
the  bequest  was  personal  estate ;  here  it  is  persbnal  estate  directed  by 
the  will  to  be  laid  out  in  land ;  and  a  gift  by  will  of  real  estate  to  A.  B. 
generally  only  gives  the  devisee  a  life  estate  therein.] — The  daugbten 
are  the' only  persons  interested  in  the  lands  to  be  purchased.  The 
bequest  is  to  them  absolutely ;  and  the  purchase  is  to  be  made  fiir  their 
benefit.  There  is  no  limitation  to  their  issue.  They  must  take  the 
same  interest  in  the  lands  when  purchased  as  they  take  in  the  money ; 
that  is  the  absolute  interest  They  may  elect,  as  they  now  do,  to  take 
the  money  instead  of  the  land  ;  and  they  are  clearly  entitled  to  the  abso- 
lute interest  in  the  money.  Bradley  v.  We9Cott{g)  and  Sockett 
v.  Wray  (k),  were  cases  in  which  an  express  estate  for  life  was*  limited 
to  the  wife ;  and,  therefore,  it  was  held^  that  notwithstanding  the  ge* 
neral  power  of  appointment  by   will  given  to  her,   she  only  took  an 


(a)  1  B.  C.  C.  632. 
(c)  1  Mer.  SU. 
{e)  3  B.  C.  C.  346. 
(g)  IS  Yes.  445. 


{b)  3  Ves.  S99. 
id)  S  B.  C.  C.  34,  «. 
0  16  Ves.  696. 
(A)  4  B.  C.  C.  4S3. 
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«stat6  for  life.  The  observations  of  the  Master  of  the  Rolte,  in.  1841. 
Soekett  V.  Wra^  must  be  taken  with  reference  to  the  case  before  -Spi^ggcA, 
him,  in  which  an  express  estate  for  life  was  limited  to  the  legatee, 
otherwise  they  must  be  considered  as  overruled  by  Sir  W.  Gra9t  in 
Heady  V.  Thoma$.  But  in  Bavford  v.  Street  {a\  the  testatrix  devised 
and  bequeathed  real  and  personal  estate  upon  trust  to  pay  the  rents, 
dividends,  &c.,  to  the  separate  use  of  a  married  woman  for  life  ;  and  after 
her  decease,  to  convey  them  according  to  her  app  ointment  by  deed  or 
will,  with  a  limitation  over  in  case  of  her  death  in  the  life  of  the  tes- 
tatrix, or  in  default  of  appointment ;  and  it  was  held  that  the  devisee 
took  the  absolute  interest  in  both  the  real  and  personal  estate.*-[PsN- 
RXFATHEB,  B.     A  power  to  appoint  by  deed  was  given  in  that  case.} 

Supposing  that  the  wife  took  the  absolute  interest  interest  in  this  pro- 
perty to  her  separate  use,  she  may,  nevertheless,  di^ose  of  it  during  her 
coverture.  TuUett  v.  Amutrong  (b)  and  Scarhorough  v.  Barman  {c)^ 
do  not  apply  ;  for  in  them  there  were  clauses  prohibiting  alienation**- 
[RiCBAKOS,  B.  Is  there  not  here  the  manifest  intention  of  the  testator 
that  the  trustee  ought  so  to  settle  the  land  to  be  purchased,  that  the 
husband  should  not  by  any  means  acquire  a  control  over  it,  but  that  it 
should  always  remain  as  a  provision  for  the  wife  ?  It  is  not  necessary 
that  the  testator  should  have  expressly  directed  that  the  settlement 
should  contain  a  clause  against  alienation  ;  it  is  sufficient  if  such  were  his 
manifest  intention,  apparent  upon  the  face  of  his  will.  Honey  v.  Slake^ 
man  (<Q.] — The ,  intention  of  the  testator  in  that  respect  must  be  ex- 
pressed in  clear  terms ;  Acton  v.  Smith  (e).  Here  the  egressions  used 
by  the  testator  will  be  satisfied  by  holding  that  the  wife  was  to  take  the 
property  to  her  separate  use,  independent  of  her  husband ;  which  will 
leave  her  free  to  dispose  of  it  as  she  pleases.  There  is  no  trust  for  the 
children  of  the  daughters.  The  only  direction  is  to  settle  the  property  so 
ss  to  exclude  the  husband. — [Richards,  B.  The  direction  amounts  to 
this,  to  settle  the  property  in  the  most  effectual  manner  for  the  benefit  of 
the  daughter,  so  as  to  exclude  the  interference  of  the  husband.  That  can 
only  be  done  by  inserting  in  the  settlement  a  clause  against  alienation.-— 
Pennsfatheb,  B.  The  Court  feels  great  reluctance  in  arguing  ques- 
tions withoat  Counsel,  which  they  are  obliged  to  do  in  the  present  case. 
The  trustee  ought  to  have  appeared  upon  this  application  and  argued  it.] 
For  whom  is  he  trustee  ?  For  the  wife  alone. — [Pennxfathxb,  B« 
He  is  a  trustee,  if  the  intention  of  the  tesUtor  be  clear  to  that  effect,  for 
a  married  woman ;  and  it  is  his  duty  to  maintain  the  trust,  even  against 
her  own  wishes.  There  are  two  objections  to  this  application :  first,  as 
to  the  quantity  of  estate  which   the  daughters  take  under  the  will; 

(a)  16  Vet.  136.  (b)  4  M.  &  C.  S90. 

(c)  4  M.  &  C.  377. 
{d)  Cited  by  Sir  W.  Grant,  M.R.,  in  Wagttqff  v.  Smiih,  9  Vet.  364. 

(e)  1  S.  &  S.  439. 
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whether  it  is  a  mere  estate  for  life  or  a  fee  :  and  secondlyy  suppoang  that 
difficulty  got  over,  whether  the  testator  has  not  so  unequivocally  ex- 
pressed his  desire  that  the  purchased  property  should  remain  for  the 
maintenance  of  his  daughters,  that  the  Court  would  not  be  bound,  io 
directing  a  settlement  to  be  made  pursuant  to  the  trusts  in  the  will  (for 
it  is  an  executory  trust),  to  see  that  it  be  made  in  such  a  way  as  to  carry 
that  object  into  effect.] — The  daughters  were  unmarried  at  the  time  of 
the  death  of  the  testator ;  and,  therefore,  the  bequest  to  their  separate 
use,  and  the  clause  against  alienation,  if  it  existed,  became  inoperatire. 
Newton  v.  Greene  (a)  ;  Massy  ▼.  Parker  (h), — [Pennef  ather,  B. 
These  cases  are  overruled  by  TuUett  v.  Armstrong  and  Scarboromgh 
V.  Borman.'] 


Pennefatheb,  B. 

The  Counsel  who  argued  the  case  of  Heatley  v.  Thomas  (c)  do  not 
say  that  Sockett  v.  Wray  is  not  law ;  but  they  distinguish  it  from 
the  case  then  before  the  Court  in  this  manner: — ^that  in  SockeU  t. 
Wray  the  charge  was  created  by  an  act  of  the  wife  during  her  life  time^ 
which  they  argued  admitted  of  a  very  different  consideration  from  the 
case  then  before  the  Court,  whether  her  debts  in  general  should  be  paid 
out  of  her  personal  property  :  and  the  Master  of  the  Rolls  adopted  that 
distinction.  Sockett  v.  Wray  appears  to  me  to  be  quite  untouched  by^ 
Heatley  v.  Thomas^  or  by  any  thing  which  fell  from  the  Counsel  or  the 
Court  in  that  case.  It  does  not  proceed  upon  the  distinction  than  io  it 
an  express  estate  for  life  was  given  to  the  wife ;  and,  indeed,  when  yoa 
come  to  consider  a  devise  of  real  estate,  that  difference  in  expression 
makes  no  distinction  in  substance.  A  bequest  of  personal  estate  to  a  per- 
son generally,  is  an  absolute  gift  of  it ;  but  it  is  otherwise  in  the  case  of 
a  devise  of  real  estate :  and  if  there  be  added  to  such  a  devise  a  power  to 
dispose  of  the  estate  by  will,  that  does  not  give  to  the  devisee  a  power  to 
dispose  of  it  by  deed.  I  therefore  feel  at  liberty  to  apply  the  rale  Uid 
down  in  Sockett  v.  Wray  to  this  case,  for  this  must  be  considered  as 
the  case  of  a  devise  of  real  estate ;  and  the  same  construction  most  apply, 
whether  an  express  or  implied  estate  for  life  be  given  to  the  devisee.  It 
is  thus  distinguishable  frbm  the  cases  of  bequests  of  personal  estate,  which 
have  been  cited ;  and  to  my  mind  it  is  more  than  doubtful,  that  tfae 
devisees  in  this  case  took  more  than  a  life  estate  in  the  lands  to  be  par- 
chased.  In  my  opinion  they  took  life  estates  only,  with  power  to  dispose 
of  them  by  will.  But  even  if  that  be  doubtful,  I  think  it  is  clear  that  the 
intention  of  the  testator  was,  whatever  may  be  the  nature  of  the  interest 
given  to  his  daughter,  that  it  should  be  effectually  protected  against  her 


(a)  4  Sim.  141. 


{b)  2  M.  &  K.  174. 


(r)  15  Yes.  569. 
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husband,  and  preserved  for  ber  use  until  her  death  ;  and  that  her  hus- 
band should  not  have  the  power  of  affecting  it,  either  by  its  being  made 
subject  to  his  debts,  or  by  her  voluntary  act,  disposing  of  it  in  her  Ufe- 
time.  If  a  settlement  were  to  be  executed  pursuant  to  the  directions  in 
the  will,  it  should  contain  the  most  restrictive  clauses  guarding  against 
the  husband's  interference  with  the  property.  The  latest  decisions  upon 
this  subject  have  upheld  those  restrictive  clauses.  If  the  doctrine  laid 
down  in  Mauey  v.  Parker  were  the  law  of  the  land,  and  those  clauses 
ceased  to  have  any  operation  upon  the  death  of  the  husband,  in  case  the 
legatee  were  married  at  the  death  of  the  testator,  or  could  not  at  any 
time  have  had  any  effect,  in  case  she  were  an  unmarried  woman  at  that 
time,  then  this  instrument  might  admit  of  a  different  consideration  :  but 
the  cases  of  TuUett  v.  Armstrong  and  Scarborough  v.  Borfnan^  clearly 
shew  that  such  a  doctrine  is  not  law ;  and  that  the  restriction  against 
alienation,  which  is  certainly  inconsistent  with  the  gift  of  an  estate  to  a 
male,  and,  therefore,  not  allowed  in  such  a  case,  will  be  upheld  in  favour 
of  a  female  against  her  future  husband,  whether  she  be  unmarried  at  the 
time,  or  being  married,  becomes  afterwards  discovert,  and  marries  a 
second  husband.  It  appears  to  me  very  clearly,  that  the  instrument 
which  should  be  executed  to  carry  out  the  intention  of  the  testator  ex- 
pressed in  his  will,  is  one  which  would  guard  the  property,  not  only  from 
the  debts  and  control  of  any  husband  his  daughter  might  marry,  but  also 
from  her  own  acts,  whether  prudent  or  not.  The  testator  intended  that 
this  should  be  a  provision  for  her,  which  her  husband,  either  with  or 
without  her  consent,  could  not  touch. 


1841. 
Efuity  Each* 

MABKEN 
MAOBATH. 


FOSTBB,  B. 

It  appears  to  me,  that  the  daughters  of  the  testator  took  but  estates  for 
life  in  the  property  bequeathed  ;  with  power  to  dispose  of  it  by  will :  and, 
therefore,  I  coucur  in  the  opinion  pronounced  by  Pennefather,  B. 


RiCHABDS,  B. 

I  shall  not  express  any  opinion  as  to  the  estate  or  interest  which  the 
daughters  of  the  testator  took  under  his  will ;  it  appearing  to  me  that  no 
matter  what  estate  or  interest  the  testator  intended  to  give  them  therein, 
his  clear  intention  was  that  it  should  be  secured  to  them  free  from  the 
control  and  intermeddling  of  their  husbands,  during  their  coverture.  That 
intention  appears  to  me  to  be  so  plain  and  manifest  upon  this  will,  that  I 
consider  it  sufficient  to  rest  my  opinion  upon  that  ground  alone.  For 
what  is  the  will  which  we  are  now  called  upon  to  execute  ? — ^for  the  case 
comes  before  us  as  if  this  were  a  bill  filed  to  carry  the  trusts  of  the  will 
into  execution.  The  testator  directs  his  executor  to  lay  out  the  sums 
bequeathed  to  bis  daughters  in  the  purchase  of  lands,  and  thereupon,  to 
settle;  ron\ey  and  assure  the  same,  and  every  part  thereof,  to  and  for 
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and  upon  the  several  uses,  intents  and  purposesi  and  under  and  subject 
to  the  powers,  provisions,  limitations  and  agreements  thereinafter  meo- 
tinned,  *'  as  far  as  the  nature  of  the  several  estates  or  interests  so  to  be 
purchased  and  settled,  and  other  contingenda  will  admit  of  :**  and  be 
then  sets  out  the  trusts  which  shew  that  the  trustee  was  to  receiTe  tbe 
rents  and  pay  them  over  to  the  daughters  after  they  had  attained  tbe  age 
of  twenty-one ;  and  that  upon  their  respective  marriages,  the  trustee  was 
well  and  sufficiently  to  settle  and  secure  the  property,  so  that  the  ssme  or 
any  part  thereof,  should  not  be  liable  or  subject  to  the  control  or  inter- 
meddling of  any  husband,  which  any  of  his  daughters  might  at  any  time 
intermarry  with,  and  without  the  same  or  any  part  of  it  being  liable  to 
the  debts,  forfeitures  or  engagements  of  such  husband :  with  power  to 
his  daughters  to  dispose  of  the  property  by  wilL     It  appears  from  these 
limitations  that  the  trustee  alone  was,  during  the  coverture,  to  recetre 
the  rents ;  and  the  question  is,  whether  the  intention  of  the  testator,  to 
be  gathered  ftvm  his  will,  was  merely  to  exclude  the  marital  right  of  the 
husband ;  or  to*go  farther,  and  protect  his  daughters  from  the  conseqaeoces 
of  their  own  acts.  In  my  opinion,  the  testator  had  both  objects  in  view  ;•— 
that  as  far  as  contingencies  would  admit,  he  intended  to  secure  to  tben 
the  benefit  of  the  provision  made  for  them  against  their  own  power  of 
alienation.     On  the  other  hand,  it  has  been  contended,  that  the  effect  of 
the  dispositions  made  by  the  testator,  was  merely  to  exclude  the  marital 
right  of  the  husband ;  and  that  notwithstanding  them,  the  daughters  were 
entitled  to  dispose  of  the  property  as  they  pleased ;  and  to  give  it  to  tbeir 
husbands,  and  so  defeat  the  intention  of  the  testator :  but  my  opinion  is, 
that  the  Court  in  executing  the  trusts  of  that  will,  would  direct  a  clause 
prohibiting  the  alienation  of  the  property  during  coverture,  to  be  inserted 
in  the  settlement.     It  has  been  said  that  such  a  restriction  is  illegal ;  bot 
TuUeti  V.  Armitrimg  and  Soarhorough  v.  Borman^  establish  its  legality : 
and  Newlandt  v.  Paynier  (a),  is  a  decision  to  the  same  effect,  with  re- 
spect to  personal  chattels.     In  that  case.  Lord  Cottingham  states  wbat 
was  the  principle  of  his  decisions  in  TuUett  v.  Armstrong  and  Scarbo- 
rough V.  Borman.     He  says,  p.  417,  '^  The  principle  of  my  dedsioD  was, 
'<  that  a  person  marrying  a  woman  with  property  so  circumstanced,  is 
''considered  as  adopting  the  property  in  the  state  in   which  he  fiods it, 
'<  and  bound  by  equity  not  to  disturb  it.  That  is  the  only  principle  whicb 
**  I  could  find  upon  which  to  support  limitations  to  the  separate  use  under 
«<  such  circumstances."     I,  therefore,  say,  that  the  husband  of  this  lady  is 
bound  by  the  law  not  to  do  any  act  to  disturb  the  enjoyment  of  this  pro- 
perty by  his  wife,  according  to  the  provisions  of  the  will.     Upon  tbese 
grounds,  without  meaning  to  dissent  from  the  opinions  of  the  other  meffl- 
bers  of  the  Court,  but  not  desiring  to  give  an  opinion  upon  the  other 
point  in  this  case,  because  I  would  wish  to  consider  it  more  folly  before 
doing  80,  I  agree  in  the  judgment  of  the  Court. 

No  rule, 
(o)  4  M.  &  C.  406, 
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THE   MAIXOW   BANK   CASE. 


In  re  DELACOUR,  a  Bankrupt. 
Ex  parieVflLLlAM  CONNELL  andJOHN  BURKE. 

(In  Bankruptcy.)  "^Jfl;^ 

This  was  an  application  made  on  behalf  of  Messrs.  William  Connell  and    Application  to 
Johif  Burkci  both  of  the  city  of  Cork,  for  liberty  to  prove   upon  the    prove  andre* 

estate  of  the  bankrupt  for  the  amount  of  certain  bank  notes  which  they    ceiyedividenda 

*     upon     Dank 
had  purchased  from  various  parties,  after  the  failure  of  Delacour^s  bank,    notes  purchas- 

and  after  the  commission  of  bankrupt  had  been  issued  again^  him.    The   ^i^^^^^^r 

affidavit  of  William  Connell  staged,  that  in  the  exercise  of  his  business    the  date  and 

as  a  money  broker,  he  purchased  bank  notes  of  Delacour's  bank,  to  a  con-   TOmmfwion 

siderable  amount,  from  various  holders,  who  had  proved  the  same  asainst   ^f^^'     ^^ 

'^  ^*  satisfactorj 

the  estate  before  the  Commissioners  of  Bankrupt  in  the  city  of  Cork,   evidence  har- 

Upon  the  1st  of  July  1836,  the  day  upon  which  the  present  Bankrupt  to^^^Je  CoStTf 

Act  came  into  operation,  bank  notes  to  the  amount  of  £51.  10s.  were  the    time    or 

proved  by  their  respective  holders,  and  were  subsequently  offered  for  sale  ^nrehase  of  the 

at  Mr.  Connellys  office,  and  purchased  by  him,  being  under  the  impression  °^te8 ;     the 

that  these  notes  were  legally  proved  before  the   Commissioners.     His  them,  or  that 

affidavit  then  stated,  that  he  believed  the  holders  of  the  notes  were  hmd   ^^    P^^^ 

fropi    whom 

fide  holders  at  and  before  the  date  of  the  Commission, — that  he  was   they  were  pur* 
unaware  of  the   names  and  residence  of  the  parties  from  whom  he   ao«2*Afe1bol- 
purchased  them  ; — that  he  did  not  hold  the  notes  in  trust  for  the  bankrupt,    den. 
nor  did  he  intend  to  set  them  off  against  any  debt  due  to  the  estate. 

The  affidavit  of  Mr.  Burke  stated,  that  the  assignees  of  Delacour  entered 
into  an  arrangement  with  several  of  the  debtors  of  the  estate  to  take  in 
payment  for  full  value  the  proved  and  unproved  bank  notes  of  the  bankrupts, 
in  liquidation  of  their  debts,  and  that  he  (Burke)  was  commissioned  to 
purchase  notes  of  the  bank,  in  order  to  enable  them  to  avail  themselves 
of  such  arrangement.  That  accordingly  he  did  purchase  a  large  quantity 
of  their  notes,  in  anticipation  of  a  demand  from  sundry  debtors  to  the 
estate ;  and  that  not  knowing  the  amount  of  their  debts  he  over-purchased, 
and  the  assignees  discontinuing  to  take  any  more  notes  in  payment,  a 
sam  of  £54.  lOs.  remained  upon  his  hands,  which  he  now  sought  to  prove 
and  receive  dividends  upon.  His  affidavit  also  stated,  that  he  did  not 
hold  the  notes  in  trust  for  the  bankrupt  or  any  debtor  of  the  estate. 

Mr.  Creighton  for  the  claimants,  submitted  that  although  this  applica- 
tion was  a  departure  from  the  rule  in  Bankruptcy,  requiring  that  where  a 
choie  in  action  is  assigned,  both  the  assignor  and  assignee,  the  vendor 
and  vendee  should  join  in  proof,  it  was  competent  for  the  Court,  exer- 

4  F     t 
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1841.         cising  its  equitable  jurisdiction,  under  certain  circumstances  to  relax 
t.  ^'*^/^/    that  rule.     The  purchasers  of  country  notes  after  the  bankruptcy,  haw 
In  re         been  permitted  to  prove  if  they  were  sold  to  them  by  persons  entitled  to 
a  BanArl^L     P'^^^  '  Ex  parte  Rogeri  (a) :  and  even  though  they  were  purcha^  at 
an  undervalue,  they  would  be  entitled  to  prove  for  the  full  amount,  Ei 
parte  Lee(J>)*    In  Ex  parte  Upham  (c),  which  was  the  case  of  a  codh 
mission  against  bankers  at  Eaeter ;  a  commission  in  aid  was  ordered  to 
^  be  executed  then,  on  account  of  the  holders  of  small  notes  in  the  neigh- 

bourhood being  numerous,  and  to  avmd  the  expense  of  proving  thdr 
small  debts,  in  the  usual  way  by  affidavit.  In  that  case,  it  appean  to 
have  been  suggested  by  Mr.  Cooke,  that  the  notes  might  be  brought  op 
for  the  purpose  of  being  proved  under  the  subsisting  commission,  and  the 
Lord  Chancellor  does  not  appear  to  have  objected  to  the  legality  of  that 
expedient,  but  merely  stated  his  apprehension  **  that  the  notes  would  be 
bought  for  little  or  nothing.'*  Even  for  a  petitioner's  creditor  debt, 
the  necessary  amount  may  be  completed  by  bills  or  notes  made  before^ 
but  not  indorsed  to  the  petitioner  till  after  the  act  of  bankruptcy.  Cfkniter 
*  v.  Hewer  (dy  And  although  the  general  rule  is,  that  trustee  and  ceetui 
que  trust  must  join  in  proof,  yet  if  the  Court  is  satisfied  that  the  whole 
legal  interest  is  in  the  trustee,  he  may  prove  alone ;  Ex  parte  Dubois  (e). 
Contrivances  have  been  sanctioned  for  the  purpose  of  assisting  parties  to 
prove,  where  otherwise  they  would  have  been  excluded  by  reason  of  difficul- 
ties somewhat  analogous  to  the  present  case.  In  Ex  parte  Cox  and  Greene 
woody  cited  in  Ex  parte  Rogers  (f)y  which  was  the  case  of  the  Portsmouth 
Bank,  it  appeared  *'  that  the  sailors  of  several  ships  had  received  their 
*'  wages  and  prize  monies  in  the  notes  of  that  bank,  and  the  Admiralty  to 
'<  prevent  discontent  in  the  fleet  had  taken  up  the  notes  from  the  sulors, 
'<  and  afterwards  applied  to  prove  the  amount  agunst  the  estate  of  the 
**'  bank,  upon  which  occasion  the  Lord  Chancellor  made  the  order  with  a 
''  direction  that  the  Admiralty  should  not  interfere  in  the  choice  of  the 
«<  assignees."  It  is  true  that  afterwards,  in  the  case  Ex  parte  Bank  ef 
Bnglandy  in  the  matter  of  March  and  others  (g)y  the  Lord  Chancellor 
did  not  admit  the  case  of  Portsmouth  Bank  as  an  authority,  inasmuch 
as  the  application  had  not  been  opposed;  here  the  assignee  was  not 
opposed  to  the  relief  sought  by  the  daitnants,  but  submitted  the  question  to 
the  decision  of  the  Court  for  its  protection,  and,  therefore,  the  case  of 
the  Portsmouth  Bank  might  be  relied  on.  In  a  subseqvent  case,  Es 
parte  Gordon  (h) — decided  in  1834,  upon  an  application  for  an  order 
that  one  person  might  prove  on  behalf  of  a  large  number  of  creditor 
holders  of  £1  notes,  he  not  interfering  in  the  choice  of  assignees,  or  with 

(a)  Buck.  490.  {6)  1  P.  Wmt.  782. 

(e)  17  Vwey,  202.  (rf)  7  T.  B.  498. 

(f)  1  Cox.  810.  (f)  Bock.  490. 
iff)  2  6.  &  J.  368.  (A)  1  M.  &  A.  282. 
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the  ceHificate — the  Portsmouth  Bank  case  appears  to  have  been  adopted 
•8  an  authority,  and  an  order  was  nuule  according  to  the  application.     If 
the  Court  should  be  of  opinion  that  the  case  of  the  Portsmouth  Bank 
and  Ex  parte  Gordon  were  authorities,  considerable  assistance  might  be 
derived  in  arriving  at  a  satisfactory  judgment,  at  all  events  in  respect 
to  Burke's  claim — ^for  it  appeared  from  his  affidavit  tdat  he  purchased  the 
notes  for  the  purpose  (and  the  event  shewed  it  to  be  so)  of  facilitating 
the  arrangements  of  claims  upon  the  estate.     It  could  not  be  fairly 
said  that  because  Burke  purchased  more  notes  than  turned  out  to  be 
necessary  for  the  useful  purpose  just  mentioned,  -  he  therefore  should  be 
at  a  1(^  and  conmdered  disentitled  to  the  benefit  of  the  exception  to  the 
general  rule  established  in  the  case  referred  to.     The  Commissioners  in 
Cork  were  certainly  in  error  for  continuing  to  receive  proofs  on  the 
1st  July  1836;  and  although,  strictly  speaking,  those  proofs  could  not 
now  be  dealt  with  by  the  Couit  as  legal  evidence  of  claims  admitted 
under  the  commission,  yet  still  there  was  enough  in  the  fact  to  satisfy 
the  equitable  discretion  of  the  Court,  that  the  parties  from  whom  these 
notes  were  purchased,  after  such  proof  had  been  before  the  commismon, 
were  hond^fide  holders.     Under  all  the  circumstances  that  had  occurred 
it  was  now  utterly  impossible  for  either  Connell  or  Burke  to  bring  the 
original  holders  of  the  notes  before  the  Court,  either  by  affidavit  or 
otherwise ;  and  although  in  the  case  of  a  commission  against  another 
county  bank,  the  learned  Commissioner  Macan  had  most  properly  sug- 
gested and  framed  a  form  of  proof  by  which  twenty  or  more  holders  of 
notes  t^ould  be  included  in  tlie  one  deposition,  yet  even  this  could  not  be 
now  resorted  to,  as  none  of  the  parties  were  known  to  the  previous 
d^mants.     There  is  no  doubt  but  that  the  assignee  of  a  debt  can  prove 
in  the  name  of  the  original  creditor  ;  Es  parte  Lloyd  {a) ;  but  as  this  in 
the  present  case  was  in^possible,  it  remained  for  the  Court  to  say  whether, 
under  circumstances  which  could  be  neither    controlled  or  proved  by 
the  cUumant,  they  should  be  left,  notwithstanding  an  actual  advance  of 
their  money,  npon  the  faith  of  those  securities  and  for  hondjide  purposes, 
without  relief. 


1841. 

Bankm  ptcy. 

In  re 
BELACOUB, 

a  Bankrupt. 


Mr.  LesUey  for  the  assignee,  did  not  in  any  way  dispute  the  doctrine 
of  Em  parte  Lee{b)y  cited  by  Coonsel  for  the  applicants.  It  is  necessary 
to  prove  by  evidence,  satisfactory  to  the  Court,  that  at  the  time  of  the  com* 
mis^on  the  notes  were  in  the  hands  of  a  bond  fide  holder  entitled  to.  claim 
to  the  full  amount  whether  aa  iodorsee  or  otherwise.  He  admitted,  that 
after  the  notes  were  proved,  it  was  competent  to  the  party  to  assign  the 
right  to  receive  the  dividend.     The  case  of  Eg  parte  Rogere  (c),  cited 


(a)  1  Bose,  4. 


(b)  1  P.  Wms.  782. 


(c)  1  Buck.  490. 
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on  the  Other  side,  was  a  distinct  authority  upon  that  point,  for  thepontion 
for  which  he  contended.  In  the  present  case,  the  only  proof  that  the 
claimants  have  of  establishing  that  the  holders  of  the  notes  at  the  time 
of  the  bankruptcy  were  entitled  to  prove  them,  is  their  own  belief,  founded 
upon  statements  made  to  them.  In  Ex  parte  Dickenson  (a),  Sir  Geoi]ge 
Rose  says,  that  where  a  creditor  assigns  his  debt  (bills  of  exchange)  this 
does  not  give  the  assignee  a  right  to  proTe  it,  but  merely  to  call  on  the 
assignor  to  do  so.  In  Chitty  on  BiUsy  9th  ed.  p.  708,  this  is  treated  as 
the  settled  law.  The  form  of  aflBdavit  is  given  in  ArckbokTe  Bankmpt 
LaWf  which  requires  the  person  proving,  to  state  that  he  is  a  bond  fiix 
holder.  The  principle  of  this  rule  is  obvious ;  it  is  only  to  the  hond^ 
creditors  at  the  time  of  the  commission  that  the  fund  is  to  be  paid,  and 
the  creditors  have  a  right  to  the  benefit  of  every  equity  existing  between 
the  bankrupt  and  the  holders,  of  which  they  are  not  to  be  deprived  by 
any  subsequent  arrangement,  although  for  value :  otherwise  d^ts  might 
be  created  after,  which  did  not  exist  at  the  bankruptcy.  There  is  do 
satisfactory  evidence  before  the  Court,  to  shew  that  at  the  time  of  the 
issuing  of  the  commission,  these  notes  were  in  the  hands  of  bond  Jide 
holders.  If  Burke's  affidavit  is  permitted  as  evidence  of  that  fact,  he  can 
only  say  that  he  received  them  for  other  parties;  and  it  is  utteriy  impos- 
sible that  in  the  purchasing  of  notes  for  the  purpose  of  setting  them  off 
against  debts  due  the  estate,  he  could  take  upon  himself  to  say  that  the 
parties  for  whom  he  purchased  were  bond  Jide  holders.  If  the  Portt' 
mouth  Bank  Case  were  law,  it  might  go  far  in  inducing  the  Court  in  a 
peculiar  case  to  deviate  from  the  ordinary  rule  and  adopt  a  difllerent 
practice ;  but  in  the  present  case  there  can  be  no  necessity  for  such  a 
course :  and  it  cannot  be  established  that  if  a  party  be  ignorant  of  the 
law,  the  Court  will  work  an  injustice  to  the  other  creditor  ^by  permit- 
ting such  a  proof  to  be  received.  The  assignees  were  not  personaJlj 
opposed  to  the  claims,  nor  had  they  any  doubt  of  the  truth  of  the  case 
made  by  Messrs.  Connell  and  Burke,  but  they  considered  themselves 
bound  to  have  the  opinion  and  sanction  of  the  Court  on  the  question. 


Mr.  CoMMissioNEB  Macan. 

This  is  a  most  important  case— -its  importance  arising  more  from  the 
principle  which  it  involved,  than  from  the  sum  of  money  in  question, 
although  that  is  not  inconsiderable.  It  is  a  dum  made  by  two  persons 
named  William  Connell  and  John  Burke,  both  of  the  city  of  Cork, 
brokers  and  money  agents,  for  liberty  to  prove  against  the  estate  of  Mr. 
Delacour,  the  bankrupt  (who  had  been  a  banker),  for  the  amount  of 
certain  bank  notes  issued  by  him,  of  which  they  became  the  purchasers 
from  various  parties,  not  only  subsequent  to  the  act  of  bankruptcy,  but 


(a)  2  Deacon  &  Chitty,  530. 
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long  subiequent  to  the  date  of  the  commission.     But  the  application  is 
made  without  satisfactory,  if  any,  evidence,  to  shew  that  the  parties  from 
whom  the  notes  were  purchased  were  themselves  bond  fide  holders  for 
value,  so  as  to  entitle  them  to  prove  against  the  estate.     It  is  founded 
upon  the  affidavits  of  the  claimants  alone,  without  any  affidavits  (that  this 
Court  can  recognise)  by  the  former  holders,  the  vendors.     It  is  indeed 
averred  that  a  considerable  portion  of  those  notes  were  proved  by  the 
then  holders,  before  the  Commissioners  of  Bankrupt,  in  Cork,  upon  the 
Ist  of  July  1836;   but   it  cannot  be  doubted  that  their  jurisdiction 
ceased  upon  the  30th  of  June ;  and,  therefore,  even  if  such  affidavits 
were  now  before  me,  the  claimants  could  not  derive  from  them  any  aid. 
It  is  admitted  by  Counsel  for  the  claimants  that  this  application  is  a 
departure  from  the  general  rule  in  bankruptcy,  viz.,  "  That  where  a  debt  is 
^  assigned  (and  a  multofortioriy  after  the  date  of  the  commission),  both 
*^  the  assignor  and  assignee,  the  vendor  and  vendee,  the  trustee  and  cestui 
"  que  trust  should  join  in  the  affidavit  of  debt,  the  one  pledging  himself 
**  to  have  been  a  creditor  for  full  and  fair  value  at  and  before  the  date  and 
"  issuing  of  the  Commission,  and  both,  that  the  debt  was  never  paid ;  their 
**  joint  depositions  clothing  the  assignee  or  vendee  with  all  the  rights  to 
"  which  the  assignor  or  vendor  was  entitled.''*     It  is  contended  that  to  this 
general  rule  there  are  some  exceptions,  and  Counsel  has  endeavoured  to 
shew  that  the  circumstances  of  the  present  case  would  bring  it  within 
some  of  those  exceptions.     To  judge  justly  of  this  argument,  all  the 
circumstances  of  this  bankruptcy  ought  to  be  taken  into  consideration, 
and  those  circumstances  may  be  thus  briefly,  and,  perhaps,  usefuUy  stated. 
It  appears  that  on  the  4th  of  May  1 835,  Mr.  Delacour,  who  had  carried 
on  trade  as  a  banker  in  Mallow  for  forty  years,  committed  an  act  of 
bankruptcy,  by  beginning  to  keep  house  or  by  closing  the  bank  doors — 
that  is,  I  presume,  ilbsenting  himself.     The  act  of  bankruptcy  was  com- 
mitted at  ten  o'clock  in  the  forenoon,  and  the  bank  stopped  payment 
at  the  same  hour.     Upon  the   11  th  of  May,  seven  days  after  the  act 
of  bankruptcy,  a  commission  was  issued,  which  the  Lord   Chancellor 
superseded  by  writ  bearing  date  the  13th  of  June;  and  on  the  28th  of 
July  1835,  the  commission  which  is  now  in  force  was  issued.     On  the 
30th  of  June   intervening,  trust-deeds  under  the  Bankers'  Actf  had 
been  executed ;  and  in  consequence  of  the  clashing  of  rights  between 
the  trustess  under  the  Bankers'  Act  and  the  petitioning  creditors,  and 
assignees  (if  appointed)  under  the  Commission  of  Bankruptcy,  a  petition 
was  presented  to  the  Lord  Chancellor  on  behalf  of  the  trustees,  praying 
to  have  the  estate  administered  under  the  Bankers'  Act,  and  not  under 


1841. 
BanArupiey, 

In  re 
DELACOUR, 
a  Bankrvpi, 


*  The  form  of  affidavit  may  be  seen  in  Archbold^s  Practice  in  Bankruptcy^  appendix, 
p.  39,  io  ;  and  in  2  M.  &  Ayr.  p.  41 ;  1  M.  &  Ayr,  126,  127. 

tS3  G.  3.  c.  114. 
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1841.  ^^®  Comminion  of  Baokraptqr*  The  qoeition  depended  upon  the 
Battkruptey*    priority  of  rights  under  theee  two  acts ;  and  an  order  was  accordingly 

In  re         made  by  Lord  Chancellor  Plnnket,  directing  an  action  of  trover  to  be 

^^Bm^tw^   brought  by  the  petitioning  creditor,  which  was  tried  in  the   Common 

Pleasy  and  a  verdict  found  by  a  special  jury,  containing,  among  other 


findings,  ''  That  Delacour  committed  an  act  of  bankruptcy  by  closiog 
the  bank  doors  at  ten  o'clock  in  the  forenoon  on  the  4th  of  May  1835 ;" 
and  by  the  sixth  finding,  **  That  the  bank  stopped  payment  within  the 
meaning  of  the  Bankers'  Act,  at  the  same  hour.*  The  Common  Pleu 
afterwards  held  unanimoody,  that  whether  the  bankmptey  was  before  or 
cotemporaneous  with  the  stoppage,  the  Bankrupt  Act  took  precedence 
of  the  Bankers'  Act,  and  that  the  assignee  should  have  the  administn- 
tlon  of  the  property.  This  judgment  was  given  upon  the  7th  of  June 
1836,  more  than  twelve  months  after  the  act  of  bankruptcy  snd  tbe 
issuing  of  the  first  Commission,  and  these  twelve  months  were  occupied  io 
wasteful  litigation.  Upon  the  15th  of  June  1836  (the  Lord  Chancellor's 
restraining  order  having  been  discharged),  a  meeting  was  held  before  the 
Commisioners  in  Cork,  and  the  27th  fixed  for  the  surrender  of  bankrupt, 
and  the  28th  for  proof  of  debts  and  choice  of  assignees.  I  enter  into  the 
detail  of  the  proceedings  because  they  constitute  some  of  the  circum- 
stances affecting  the  case  of  the  present  claimants ;  but  in  doing  so,  I 
disclaim  sincerely  and  earnestly  all  thoughts  of  observing  unkindly,  modi 
less  of  casting  any  reflexion  upon  the  Cork  Commissioners.  I  am  thus 
bound  to  state,  that  from  the  15th  of  June  to  the  1st  of  July,  ifteiuthe, 
there  were  no  fewer  than  twenty  meetings  held  before  them  in  Cork, 
where  the  claimants  reside ;  many  of  these  meetings  being  for  proof  of 
debts,  at  any  one  of  which  the  claimants,  or  the  then  holders  of  the 
notes  in  question,  might  have  proved.  It  was  thought  desirable  that  a 
provisional  assignee  should  be  appointed  at  one  of  those  sittings,  although 
the  estate  had  been  without  on^  for  thirteen  months ;  and  all  the  expense 
of  executing  deeds  of  assignment  and  of  bargain  and  sale  was  thus 
incurred  and  entailed  upon  the  estate.  At  a  subsequent  meeting  upon 
the  30th  of  June,  the  present  assignees  were  chosen ;  and  then  folloved 
all  the  attendant  expense  of  further  deeds  from  the  provisional  to  the 
regular  assignees.  Long  before  any  of  those  meetings  were  held  in 
Cork,  the  present  statute  creating  this  Court  had  passed  the  Legisls- 
ture,  namely,  upon  the  20th  of  May  1836»  and  upon  the  1st  of  July 
1836  came  into  operation.  It  is  quite  clear,  and  is  now  admitted,  that 
the  jurisdiction  of  the  former  Commissioners  in  Dublin,  and  that  also  of 
the  Commissioners  in  Cork,  ceased  on  the  30th  of  June ;  and  if  that 
day  had  been  allowed  to  expire,  the  whole  estate  of  the  bankrupt,  of 
whatever  description,  would,  by  operation  of  the  statute,  and  without 
any  expense,  have  vested  instantly  and  absolutely  in  the  assignees — ^the 
statute  itself,  sections  74,  75,  76,  77,  now  operating  as  an  assignment, 
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and  this  being  one  of  the  very  salutary  and  important  reforms  in  the 
Bankrupt  Law  of  this  country.     The  28th  of  July  1836  was  the  6r8t 
day  upon  which  any  meeting  in  the  matter  was  held  under  the  present 
junsdietion.     An  application  was  then  made  to  me  to  postpone  the  final 
examination  of  the  bankrupt ;  and,  sufficient  reasons  being  laid  before 
mc,  I  accordingly  adjourned  the  final  examination  from  that  day  to  the 
1  st  of  September,  to  afford  time  for  a  petition  to  the  Chancellor,  theft 
pending,  to  be  disposed  of,  praying  for  a  Special  Commission,   under 
the  57th   section,  to  prove  debts  and  pass   the  bankrupt's  final  exa^ 
mination   in  Cork.     The   application  for  this  Special  Commission  was 
grounded  upon  the  extreme  delicacy  of  the  bankrupt's  health,  his  ina- 
bility to  attend  in  Dublin,  and  the  facility  that  the  holders  of  notes— 
and  more  particularly  those  of  the  humbler  class— would  have  in  prov- 
ing them  in   Cork,  before  the  Special  Commission,  if  appointed.     la 
consequence  of  the  pendency  of  this  application,  a  further  adjournment 
until  the  28th  November  1836,  of  the  final  examination  of  the  bankrupt, 
took  place,  this  Court  permitting  any  debts  upon  the  estate  to  be  proved 
in  the  mean  time.     The  Lord  Chancellor  refused  the  application  for  a 
Special  Commission,  his  Lordship  not  conceiving  the  circumstances  of  the 
case  at  all  called  for  the  exercise  of  the  extraordinary  jurisdiction  under 
the  57th  section.     This  Commission  of  Bankruptcy,  therefore,  did  not 
begin  to  work  in  this  Court  until  1837,  and  in  six  months  afterwards  (the 
time  contemplated  by  the  statute  as  sufficient  for  a  dividend),  debts  to  the 
amount  of  all  but  £54,000  were  proved,  and  a  dividend  of  5s.  in  the 
pound,  amounting  to  the  sum  of  £13,500  was  paid.     From  the  1st  of 
July  1837  to  August   1839)  some  Equity  suits  were  instituted  by  the 
assignees  under  the  direction  of  this  Court,  to  set  aside  family  settle- 
ments, and  these  suits  were  all  successful.     Up  to  the  8th  August  18399 
debts  to  the  amount  of  all  but  £55,000  were  proved,  and  a  further  divi- 
dend of  9s«  upon  the  entire  sum  was  paid,  making  in  all  a  dividend  of 
14s^  and  a  further  dividend  of  Is.  was  made  upon  the  l6th  January  1841 ; 
this  Court,  reserving  in  the  assignee's  hands,  sufficient  to   cover  the 
allowance  to  the  bankrupt  of  £600,  and  to  indemnify  them  against  the 
costs  of  an  Equity  suit  then  pending.  During  the  whole  of  these  proceed- 
ings both   in   Cork  and  Dublin,  so  calculated  to  attract   and   fix  the 
attention  of  all  persons  interested  in  the  estate,  neither  the  present  claim- 
ants, nor  the  then  holders,  appear  to  have  taken  any  step  to  prove  their 
notes,  or  establish  any  claim  against  the  estate.    But  this  dividend  having 
been  declared,  and  there  being  a  reasonable  expectation  that  the  estate 
(independent  of  the  £600  reserved  for  the  bankrupt)  would  be  sufficient 
to  pay  in  addition  one  shilling,  or  one  and  sixpence  in  the  pound  more, 
Messrs.  Connell  and  Burke  present  their  chum  upon  the  9th  January 
1841,  to  be  admitted  to  prove  and  receive  dividends  upon  these  notes. 
Burke's  case  is  distinguished  from  Connell's,  but  both  appear  to  be  money 
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1841.  broken  and  insurance  agents  in  Cork,  and  their  affidaviU  state  thit  in  the 

BatUcrupicf,  course  of  their  trade,  they  purchased  these  bank  notes  from  penaos 

In  re  whom  thef  believed  to  be  bond  fide  holders  before  the  date  and  issaing 

DUACOUB,  ^f  ^^  commission  ;  but  there  are  no  facts  mentioned  in  either  of  their 

a  ntinkrupi, 

affidavits  to  enable  me  to  form  even  a  well-founded  belief  that  the  veo* 
dors  were  such  bond  fide  holders.  Again,  there  is  not  the  remotest 
faention  in  any  of  the  affidavits  of  the  time  when,  or  the  place  where,  or 
the  price  for  which,  or  any  other  of  the  circumetancee  under  which  the 
purchase  of  the  notes  was  made.  In  a  mercantile  Court,  the  open  hona 
fide  purchase  of  bills  of  exchange  or  notes,  ought  to  be  considered  as 
legitimate  a  transaction  as  the  purchase  of  a  cargo  of  wheat.  It  occurs 
every  day  on  'Change.  But  when  parties,  who  from  their  occupation  in  life 
are  necessarily  well  acquainted  with  money  dealings,  present  themselves 
to  this  Court  under  the  unfavourable  fact  of  having  purchased  bank  notes 
from  poor  holders,  confessedly  after  the  bankruptcy,  and  perhaps  after 
they  knew  that  fourteen  or  fifteen  shillings  in  the  pound  had  been  paid, 
they  are  bound  to  disclose  when^  and  under  whtU  circumstances,  and  for 
what  connderaHon  these  notes  were  purchased.  Perhi^  they  had  paid 
but  five  shillings  in  the  pound,  or  less  for  them  ;  or  possibly  the  appli- 
cants commissioned  the  parties  to  purchase  the  notes  for  them.  I  am 
led  to  suppose  that  it  was  conceived  to  be  a  good  specnhttion,  for  Burke 
admits  in  hb  affidavit,  that  he  purchased  to  sell  again  to  debtors  to  the 
estate,  and  that  he  over  speculated.  This,  in  a  great  measure,  betrajs 
Connell's  case.  Burke  does  not  even  i^pear  to  have  bought  with  the 
intention  of  proving,  but  for  the  purpose  of  selling  them  to  the  debton 
of  the  estate,  the  assignees  having  made  an  arrangement  (sis  he  alleges) 
to  receive  payment  of  debts  due  to  the  estate  in  the  notes  of  the  bank- 
rupt. Something  having  then  occurred  to  check  the  market,  and  Burke 
having  on  his  hands  a  considerable  sum  of  money  in  these  notes,  applies 
to  thb  Court  to  be  permitted  to  prove,  and  receive  dividends  upon  them. 
With  respect  to  the  alleged  arrangement  between  the  assignees  and  the 
debtors  to  the  estate  (if  such  were  ever  made),  this  Court  never  sanctioned 
it.  In  particular  instances,  the  assignee  may,  with  the  sanction  of  a 
gazetted  meeting  of  creditors,  or  of  this  Court  (section  102),  have  thus, 
or  otherwise  compounded  with  debtors  of  the  estate,  but  upon  reference 
to  the  file,  no  authority  whatever  appears  to  have  been  given  for  any 
such  general  arrangement.  It  never  could  receive  my  sanction,  as  I  con- 
sider it  directly  contrary  to  the  spirit  and  policy  of  the  bankrupt  lav, 
some  of  the  eipress  provisions  of  which  would  be  thus  expressly  defeated— 
for  instance,  that  relating^  to  set-off;  and  that  I  am  fully  warranted  in 
thus  considering,  will  appear  from  the  case  of  Staines  and  othersy 
assignees  of  Birch  v.   Wainwright  (a),  decided  in   1839,  ''  Where  as 

(a)  6  Biog.  N.  C,  174. 


j 


CASES  IN  EQUITY.  581 

"agreement  had  been  entered  into  by  the  defendant  to  pay  the  pUintiffs,         184L 

"the  assignees  of  a  bankrupt^  a  certain  sum  of  money  supposed  to  be     ^^^p^* 

"  equal  to  ten  shillings  in  the  poundj  upon  all  debts  then  proved,  the  fiat  ^^  ^ 

"  to  be  worked  in  the  usual  way,  a  claim  of  defendant  of  £700  to  be     ^  B^Un^^ 

"  allowed  in  full,  the  assignees  to  pay  the  costs  of  the  bankruptcy,  the 

"surplus  of  the  estate  to  be  divided  amongst  the  creditors;  but  the  divi- 

"  dends  of  those  who  had  previously  received  ten  shillings  in  the  pound, 

"  to  be  paid  over  to  the  defendant,  and  the  excess  beyond  ten  shillings  in 

"  the  pound  to  belong  to  the  creditors.**     It  was  held  that  this  agreement 

was  void,  as  contrary  to  the  policy  of  the  bankrupt  law.    C  J.  Tindal,  in 

giving  judgment  (a),  says : — '<  This  agreement    may  possibly  be  very 

"  beneficial  to  the  creditors,  but  (as  he  says  in  another  place)  the  as- 

"  signees  have  no  right  to  enter  into  a  contract  with  a  particular  creditor, 

"  that  on  a  certain  event  he  should  receive  out  of  the  estate,  the  full 

"  amount  of  any  debt.     It  was  their  duty  to  make  an  equal  distribution 

"  of  the  eifects  among  the  creditors,  in  proportion  to  all  the  debts  of  the 

"baokrupts."     As  to  the  merits  of  the  present  application.  Ex  parte 

Deey  (6),  cited  by  Counsel  for  the  applicants,  bears  directly  upon  the 

question,  whether  claims  such  as  the  present  should  be  encouraged  in  a 

Court  of  Bankruptcy.     In  that  case,  it  was  held  that  a  bill  of  exchange, 

having  been  indorsed  after  the  bankruptcy  of  the  acceptor,  the  indorsee 

could  only  prove  such  debts  as  the  indorser  could  have  proved  at  the  time 

of  the  bankruptcy.     It  is  equally  clear  that  the  purchaser  of  bank  notes 

or  securities  cannot  prove  any  other  debt  than  the  indorser  or  vendor 

could  have  proved.     The  state  of  the  mutual  credit  or  equities  between 

the  bankrupt  and  the  holder  at  the  time  of  the  bankruptcy,  cannot  be 

altered.     As  to  the  necessity  of  such  holder  joining  in  the  proof,  or 

making'a  separate  affidavit  in  support  of  it,  the  case  ol  Ex  parte  Dubois  {c) 

seems  conclusive.     The  Lord  Chancellor  (<Q  says — ''  The  reason  why  a 

"  trustee  is  not  permitted  to  prove  the  debts  alone  under  the  Commission 

"  is,  that  he  must  swear  to  the  debts  being  due  to  him.     Now  the  debt 

"  being  only  due  to  him  in  trust  for  another,  it  is  rather  too  great  a 

"  refinement  for  him  to  take  such  an  oath,  and  if  he  swears  the  debt  is 

"  due  to  him  as  trustee  only,  that  is  not  sufficient ;  for  it  does  not  ap- 

^  pear,  with  certainty,  that  the  debt  has  not  been  paid  to  the  cestui  que 

"  trust!*     The  cestui  que  trust  must,  therefore,  join  the  trustee  in  swear- 

ing  that  no  part  ^  of  the  debt  has  been  paid  or  secured."     The  case  of 

Ex  parte  IAoyd{e\  decided  in  1810,  besides  being  an  authority  to  shew 

(page  8)  that  any  creditor  who  has  a  debt  proveable  ander  a  Commission  of 

Bankruptcy,  is  entitled  to  sell  the  debt  with  his  advantages  and  equities, 

(a)  p.  179.  {b)  2  Cox,  423,  (17»6,) 

(<?)  \  Cox,  310.  (rf)p.3H. 

(e)  1  Rose,  4 ;  17  Vesey,  245. 

4   G      t  * 


582 


CASES  IN  EQUITY. 


1841. 

Bankruptcy. 

In  re 
DELACOUB, 
a  Bankrupt, 


puts  the  rights  of  both  on  the  true  footing.  The  Lord  Chancellor,  in  his 
judgment  (a),  says: — <*The  question  is  not  whether  the  as^gnee  of  the 
<<  judgment  can  himself  prove,  but  whether  he  is  not  entitled  to  call  upon 
*'  Conway,  Phelps  and  Co.  (the  assignees)  to  prove  for  him.  When  be 
^'  advanced  the  money,  he  purchased  aU  their  remedies  tind  advantagei, 
'^  and,  therefore^  he  is  entitled  to  prove  in  their  names/'  The  marginal 
note  of  this  case  totally  omits  the  latter  words,  and,  like  numberless  other 
marginal  notes,  is  calculated  to  mislead.  In  seeming  contradiction  to 
this  case.  Sir  George  Rose  is  made  to  say  in  Ex  parte  JDickenstm  (hy 
page  528,  ''  A  creditor  cannot,  after  a  Commission  against  the  debtor,  sell 
his  right  to  prove."  But  in  the  same  page  he  states  the  principle  thus: — 
^  The  assignment  of  a  debt  does  not  confer  upon  the  assignee  the  right 
^  to  prove  it,  but  merely  the  right  to  call  upon  the  assignor  to  prove  the 
^*  debt  in  trust  for  the  assignee."  The  Salisbury  Bank  Case^  Ex  parte 
Rogers  (c),  is  very  similar  to  the  principal  one,  and  is  an  express  autho- 
rity against  the  claim  now  made.  There,  the  petitioner's  testator  had 
bought  up,  after  the  bankruptcy  of  the  bank,  their  outstanding  notes 
from  various  holders,  which  notes  the  petitioner  sought  to  prove,  but 
there  was  no  evidence  from  whom  the  petitioner  bought  the  notes,  or 
that  they  were  the  subject  of  proof  in  the  hands  of  the  former  holders ; 
and  the  Vice- Chancellor,  in  his  judgment,  says : — '*  There  can  be  do 
"  proof  in  respect  to  those  notes,  unless  it  be  established  that  at  the  time 
"  of  the  bankruptcy  they  were  in  the  hands  of  holders,  who  were  en- 
^  titled  to  prove  them  under  the  Commission."  The  petitioner's  Coun- 
sel appears  to  have  referred  to  the  Portsmouth  Bank  Case^  and  though 
it  does  not  seem  to  have  been  treated  as  law  in  Fauntlerot^s  Bank- 
ruptcy  (d)f  where  it  is  cited  (page  364)  as  Ex  parte  Cox  and  Greenwood ; 
yet,  if  any  case  analogous  to  it  comes  before  me,  I  shall  not  heatate  to 
act  upon  its  authority.  The  Portsmouth  Bank  Case  establishes  tvo 
(exceptions  to  general  rules,  as  to  proof  of  debts  in  bankruptcy.  First : 
that  under  urgent  circumstances,  the  Court  will  allow  an  agent  to  prore 
tor  the  principal;  and,  secondly,  that  it  will  permit  bondjide  purchasers  of 
bank  notes,  purchased  from  bondjide  holders  for  full  value,  even  after  the 
Commission  of  Bankruptcy,  to  make  proof  of  them.  I  do  not  mean  hr 
full  value,  twenty  shillings  in  the  pound,  but  whatever  the  full  marketable 
value  may  be  at  the  time.  In  the  present  case,  there  is  no  evidence 
whatever  to  shew  what  value  was  given  for  the  notes  in  question,  either 
by  the  former  holders  or  the  present  claimants.  In  the  PortsmonA 
Bank  Case  it  is  quite  clear,  that  full  and  meritorious  value  had  been 
given  by  the  former  holders,  the  sailors,  who  received  them  for  their 


(a)  p.  9. 

(r)  Brick.  490  (1820). 


ih)  2  D.  &  C.  638  (1838). 
(<0  S  Crlyn.  &  Jan.  363  (1838). 
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wages  and  prize-money;  and  the  Admiralty,  apon  grounds   of  public         1841. 
policy,  took  up  the  notea  from  them  for  the  full  value.     But  even  in  the     Bankruptcy,, 
Portsmouth  Bank   Case^  the  Lord   Chancellor  in  making  the  order,  In  re 

directed  that  the   Admiralty    should    not    interfere   in  the  choice  of    ^^nt^ruid* 
assignees  or  the  certificate.     The  report  in  Rose  does  not  contain  the 
latter  restriction ;  but  this  is  a  mistake,  as  distinctly  appears  from  the 
note  of  Mr.  Montague  (a).     The  principle  of  the  decision  in  this  case  is 
further  exemplified  in  £!r  parte  Atkins^  which  is  also  in  Buck^  p.  479i 
and  was  decided  the  day  before  Bjf  parte  Rogers,  though  not  referred 
to  in  it.     There,  a  Commission  had  issued  against  the  petitioner  and  his 
partners,  who  were  bankers ;  the  petitioner  had  got  his  certificate,  and 
there  being  a  great  many  notes  of  the  bank  outstanding  in  the  hands  of 
indigent  persons,  the  petitioner,  in  order  to  assist  them,  and  under  the 
supposition  that  the  joint  estate  would  pay  twenty  shillings  in  the  pounds 
had  taken  up    the    notes  at  their  full  value  to  a  large  amount,  and 
petitioned  the  Court  to  prove  the  notes  so  taken  up,  under  the  joint 
Commission.     The  Vice- Chancellor,  in  permitting  him  to  prove  for  such 
sum  as  he  should  appear  to  have  paid  since  his  certificate,  says : — "  I  make 
^i\ns  order  upon  his  affidavit  and  in  the  confidence,  as  he  was  a  partner, 
"  that  he  would  not  have  pud  the  notes  unless  the  holders  had  a  valid  claim 
*'  upon  them  against  the  firm.     I  must  otherwise  have  directed  an  inquiry, 
**  whether  these  notes  were,  at  the  time  of  the  bankruptcy,  provable  against 
**  the  estate."     In  the  case  before  me,  I  make  the  very  same  inquiry,  but 
I  look  in  vain  for  any  satisfactory  answer.     Ex  parte  Dickenson  (b)^  • 
ab^ady  referred  to,  besides  confirming  the  true  principle  as  laid  down  in 
Ejc  parte  RogerSy  is  an  express  authority  that  the  vendor  and  vendee, 
the  assignor  and  assignee,  the  trustee  and  the  cestui  que  trusty  should 
join  in  the  deposition  or  make  distinct  depositions ;  that  there  must  be 
thus,  or  from  other  circumstances,  satisfactory  evidence  that  the  assignors 
or  vendors  were  themselves  bond  fide  holders  or  creditors  for  full  value 
before  the  date  of  the  Commission.  In  Ex  parte  Dickensony  the  assignor 
and  bona  fide  creditor  before  the  bankruptcy  ( Aldridge)  made  a  deposi- 
tion in  support  of  the  claim.     Yet,  even  so,  the  observations  of  the 
Judges  of  the  Court  of  Review  are  strongly  confirmatory  of  my  opinion 
in  the  present  case.     In  page  533,  Sir  John  Cross  says,  "  Aldridge  only 
^states  in  bis  affidavit,  that  he  gave  a  good  and  valuable  consideration 
*^  for  the  bills.     But  what  this  consideration  was,  or  when  it  was  given 
'*  by  himy  or  where  the  transaction  took  place,  is  altogether  studiously 
'^  concealed."     I  cannot  find  in  in  the  affidavits  of  Messrs.  Burke  and 
Carroll  any  mention  as  to  the  sum  they  paid  for  those  notes,  or  the  time 
when,  or  the  names  of  the  parties  from  whom,  or  the  circumstances 

(a)  1  M*  &  Ayr.  Practice  of  Bankniptoy,  125.    N.  4. 
(6)  2  Dea.  &  Chit.  520. 
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1841.         under  which  they  were  purchased.  As  to  Ex  parte  Gordon  (a),  cited  by 
v^^V^Sf'     Mr.  Creighton,  it  merely  decides  (even  if  authority)  that  ander  a  fiit 
fiELAx!oim    '^^^^^  ^  banker,  one  person  may  be  allowed  to  prove  on  behalf  of  i 
u  Bankrupt*     l^rge  number  of  holders  of  one-pound  notes,  not  interfering  as  to  the 
assignees  or  the  certificate.     But  I  consider  it  to  be  a  case  of  no  autho- 
rity.    The  report  contains  just  seven  lines,  without  any  statement  of  &cts 
or  evidence.  Counsel  cited  the  Portsmouth  Sank  Cage,  although  it  does 
not  appear  that  there  was  any  important  fact  common  to  the  two  cases, 
and  he  is  made  to  say  that  a  similar  order  was  made  under  the  bank- 
ruptcy of  Fauntlero^  (h) ;  although,  as  far  as  can  be  discovered,  the 
application  in  the  latter  case  was  refused.     I   may  add,  that  I  hire 
searched   the   cotemporaneous   Reports  (c),   and  although   the  volame 
contains  no  fewer  than  seven  cases  in  the  same  Re  Maheriy^  no  notice 
Is  taken  of  Ex  parte  Gordon. 

Upon  the  whole  case,  and  aher  very  anxious  and  careful  attention,  it 
appears  to  me  that  the  claim  is  essentially  defective.  First,  there  b  no 
evidence  that  the  parties  from  whom  the  notes  were  purchased  wen 
themselves  bond  fide  holders,  for  full  or  any  value,  at  and  before  the 
issuing  of  the  Commission.  Secondly,  there  Is  no  eridence  that  the 
claimants  are  themselves  hon&fide  purchasers  for  fiA  or  fair  value,  under 
circumstances  to  entitle  them  to  prove.  Indeed,  the  evidence  is  rather 
that  they  purchased  those  notes  under  circumstances  disentitEng  them  to 
prove ;  that  they  even  speculated  upon  a  presumed  amngement  for 
settling  with  debtors  to  the  estate,  which  ought  to  be  strongly  discoonte- 
nanced.  It  has  been  argued,  that  it  was  impossible  for  the  claimants  to 
comply  with  the  required  formalities  of  proof — that  is,  I  presume,  upon 
the  principle,  that  "  Lex  neminem  cogit  ad  impouibilia/'  But  if  Messrs. 
Connell  and  Burke  are  unable  to  tell  this  Court  the  <tW,  or  place,  or 
pricey  or  other  circumstances  connected  with  their  purchase  of  those 
notes,  the  fault  is  theirs ;  for  they  were  1>ound  to  have  ascertained  those 
facts  at  the  time  of  purchasing,  and  to  have  preserved  the  eridence  of 
them,  so  as  to  be  able  to  bring  them  before  the  Court  now,  and  thej 
might  and  ought  to  have  done  so.  As  to  the  observations  upon  the 
expense  of  getting  the  former  holders  and  vendors  to  join  in  the  prooft 
it  is  to  be  recollected,  that  after  this  Court  had  settled  a  form  of  geoerd 
affidavit  to  meet  this  very  difficulty,  the  assignees  inserted  advertisements 
in  the  Cork  and  other  Newspapers,  stating  that  a  Master  Extraordinary 
would  attend  on  particular  days  specified,  for  the  purpose  of  receirii^ 
affidavits  of  debts  in  the  principal  towns  in  the  country ;  and  proo&  to  i 
Very  large  amount  were  thus  accordingly  made. 

Upon  every  consideration  of  the  case^  I  have  come  to  the  condosioo 

(a)  1  M.  &  A.  288.  (i)  2  6.  &  J. 

(c)  8  J>etu  &  Chit 
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that  these  clciiDs  ooghi  not  to  be  admitted  at  proBent^  if  at  aH  \  leaving  the 
claimant^  however,  at  liberty  to  bring  before  me  any  additional  evidence 
withih  a  reasonable  time  before  the  final  dividend,  at  a  public  meeting  for 
woof  of  debt%  the  expedse  of  which  cannot  be  thrown  upon  the  estate^ 
and  most  be  borne  by  the  claimantB.  Should  they  neglect  to  avail 
themselves  of  the  further  opportunity  thus  given  thena,  the  fund  will  be 
divided  without  regard  to  their  claims,  #hich  will  be  struck  out  altogether. 


1841. 

Inre 
BELACOUB. 
aBankmjdi 


hi  ¥e  FAHY,  tt  Bmikr^U 

The  Commission  in  tWs  imatter  islrtied  in  1830,  afld  Mn  Richard 
O'Gorman  was  chosen  assignee;  he  IHtod  his  fii«t  accoottt  open  the  14th 
April  1831,  and  it  appeared  that  the  ^Aate  was  then  itidebted  to  him  in 
£80.  58.  lO^d.  From  the  year  1833  the  absignfee  had  funds  belonging 
to  the  estate  in  his  ha1(k<fes ;  stad  a  baltfncfe  <df  £120,  whicli  remained  in  iiis 
possession  for  some  years,  waS  iaow  lodged  *&  bank  to  Ihe  (Mdit  of  tbi6 
estate.  On  the  audit  of  the  account,  a  credhor  Yiasfied  M<Cormick  it** 
tendfed,  and  required  the  teignfee  to  "bfe  charged  Wkh  the  penal  iirtereA 
created  by  the  statute,  for  reaming  money  oi  the  estate  in  his  bands, 
and  In  tbis  way  the  case  caAe  befofre  the  Court. 

Mr.  Crmghiony  for  the  assignee. — Assuming  that  there  is  a  balance  in 
O'Gortnaa's  hands,  the  question  is,  has  the  present  Coifrt  jurisdiction  to 
charge  penal  or  any  Interest  oYi  the  sum?  The  49  G.  3* (Sir Samuel 
Romilly's  act)  is  the  first  sUftute  which,  in  relation  to  the  Bankrupt  Law 
in  Ireland,  legislates  with  respect  to  the  assignee  being  chatted  with 
interest.  The  Srd  section  of  that  act  enacts — That  if  the  creditors,  before 
the  dhoice  of  assignees,  do  not  direct  into  what  bank  the  money,  as  often 
as  it  shall 'exdeed  ihe  sum  of  £100,  shall  be  paid,  the  Commissioners 
shall  give  sueh  directions.  iPhe  4th  section  enacts — That  assignees  dis- 
obeying the' directions  of  either  the  creditors  or  Conimissioners,  shallbe 
charged  twenty  per  cent,  per  annum  interest,  on  the  money  retained  or 
employed  contrary  thereto.  Upon  this  state  of  the  law,  so  existing  up  to 
the  31  St  June  1836,  the  liability  of  O'Gorman  must  be  determined  by 
the  question,  Whether  the  direction  had  been  given  either  by  the  credi- 
tors or  tbe  Commissioners.  Upon  examitiation  of  the  file  it  will  be 
found,  that  at  the  meeting  which  took  place  upon  the  9th  December  1830, 
for  choice  of  assignees,  no  directions  appear  to  have  been  given ;  and, 
therefore,  the  asugnee  is  clearly  exonerated  from  the  liability  he  would 
have  been  subject  to,  had  the  requisites  of  the  statute  been  complied 


Jtme  11. 
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with.  O'Gorman  not  having  been  appointed  assignee  bj  the  pres«at 
bankrupt  jurisdiction,  the  Court  cannot  deal  with  this  case  summarilj. 
The  122nd  section  of  the  Bankrupt  Act  must  be  xead  with  the  I20ihy 
which  section  points  out  the  office  of  the  Court;  and  the  122nd  must  be 
taken  as  corollary  to  that  function  created  by  the  120th.  No  words,  by 
any  force  of  construction,  can  give  a  retrospective  effect  to  these  sections. 
It  is  also  plain,  that  the  120th  and  the  121st  sections  are  to  be  read  toge- 
gether.  The  latter  section  empowers  the  Commissioner  to  direct  any 
money  of  the  estate  to  be  invested  in  Exchequer  bills,  or  in  the  public 
funds.  This  is  a  new  enactment,  giving  a  distinct  authority  to  the  Com- 
missioner, which  he  is  entitled  to  exercise,  no  matter  what  the  date  of  the 
Commission  may  be,  whether  before  the  1st  of  July  1836,  or  after.  Id 
the  absence  then  of  the  direction,  not  only  of  the  former  Commissioner, 
but  of  the  present  jurisdiction,  as  explicitly  required  by  the  120th  sec- 
tion, the  Court  has  no  authority  to  adjudicate  on  the  case.  A  question 
has  been  raised  as  to  whether  twenty  per  cent,  ought  to  be  charged  once 
upon  the  whole  sum  retained,  or  twenty  per  cent,  annually.  The  words 
of  the  penalty  in  the  128th  section,  for  neglecting  to  file  an  account  in 
the  Bankrupt  office  of  unclaimed  dividends  remuning  in  their  hands,  are 
*^  twenty  per  centum /»er  annum^  In  the  122nd  section,  the  words  are 
twenty  per  centum,  suggesting  a  plain  distinction  from  the  penalty  in  the 
128th.  In  Ex  parte  Lawe^  In  re  Aaron  (a),  this  question  has  been  ably 
discussed  ;  and  the  Vice-chancellor,  in  giving  judgment,  said — "  It  is 
^'  unnecessary  for  me  to  consider  what  might  be  my  own  speculations  as 
**  to  the  probable  intention  of  the  Legislature  with  respect  to  the  omis- 
**  sion  of  the  words  'per  annum ;'  because,  in  fact,  they  are  omitted.  I 
**  cannot,  therefore,  consider  the  section  in  the  same  manner  when  they 
<*  are  omitted,  as  if  they  had  been  inserted.  It  is  a  penal  clause,  and  with 
<<  respect  to  the  penalty,  must,  according  to  all  rules  of  construction,  be 
<*  construed  strictly.  Therefore,  I  cannot  think  myself  authorised  to  say, 
*<  that  the  assignees  can  be  charged  with  twenty  per  cent,  per  annum,  without 
*'  which  the  Bankrupt  cannot  have  any  interest."  The  same  case  was 
again  heard  before  the  Court  of  Review,  and  Sir  G.  Rose's  judgment 
agreed  with  that  of  the  Vice-Chancellor  (6) :  Pell  dissentienie.  The 
Court  must  also  be  satisfied  that  there  has  been  a  culpable  retention  by 
the  assignee  :  Ejf  parte  Benham  (c). 


Mr.  CoMMXssioNSB  Macan. 

The  question  for  adjudication  in  this  case  arises  on  the  122nd  section 
of  the  Bankrupt  Statute.     In  the  account  produced  to  me,  it  appears  that 


(a)  Montague,  393. 


(6)  Sir  L.  ShadweU. 


(e)  1  Deaoon,  26,  37. 
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there  was  about  £120  in  the  hands  of  the  assignee  which  was  not  lodged 
in  bank.     This  balance  would  be,  therefore,  about  eight  years  in   his 
hands.    CounseF  for  the  assignee  has  referred  to  Sir  Samuel  Homilly's 
Act  (a)f  which  explicitly  points  out  the  duty  of  the  former  Commission- 
ers in  giving  directions  as  to  the  lodging  in  bank  or  otherwise  monies 
arising  from  the  bankrupt's  estate  in  default  of  the  creditors  giving  such 
directions ;  and  the  4th  section  proceeds  to  describe  the  responsibility 
incurred  by  the  assignee  in  disobeying  such  direction,  if  given.     The 
duty  of  charging  the  assignee  with  £20  per  cent,  if  liable,  was  as  incum- 
bent on  the  former  Commissioners  as  on  us.     The  3rd  section  of  Sir 
Samuel  Romilly's  Act  recites  the  5  G.  2,  by  which  the  power  was  given 
to  the  creditors,  at  the  meeting  for  the  choice  of  assignees,  to  direct,  ^*  if 
they  thought  fit,"  how,  and  with  whom,  and  where  the  monies  arising  from 
the  bankrupt's  estate  were  to  remun  until  divided,  but  which  required 
that  this  direction  should  be  given  before  the  choice  of  an  assignee.  The 
1 20th  section  of  the  present  statute  enlarges  this  power  on  the  part  of 
the  creditors,  by  permitting  them  to  exercise  it  at  any  time  during  such 
meeting,  leaving   it  still  optional   with   the  creditors  to  exercise   this 
power  or  not.     But  both  statutes  make  it  equally  the  bounden  duty  of 
the  Commissioners  to  give  that  direction,  if  the  creditors  should  not  give 
it.    It  is  clear,  therefore,  that  before  I  can  pronounce  the  assignee  liable 
to  pay  this  penal  interest  under  the  49  G.  8,  I  must  see  whether  the  ne- 
cessary directions  had  been  given  under  that  statute.     I  am  bound  to  say, 
that  upon  examination  of  the  file,  it  appears  that  no  direction  was  given, 
either  by  the  creditors  or  the  then  Commissioners.     At  the  meeting  for 
the  choice  of  assignees,  nothing  appears  to  have  been  done  as  to  the 
selection  of  a  bank ;  and  the  blanks  in  the  printed  form  of  the  appoint- 
ment of  assignee  are  neither  filled  up  or  signed  either  by  the  creditors  or 
the  Commissioners,  nor  does  the  memorandum  of  the  day  contiun  any 
mention  of  such  direction  having  been  given.     The  objection  by  Counsel 
for  the  assignee  is  therefore  well  founded,  as  to  his  liability  to  be  charged 
with  this  interest  up  to  1st  July  1836.     As  to  the  remaining  period^ 
the  question  is  a  serious  one.     The  122nd  section  doe'b  not  refer  in  terms 
to  the  120th  ;  and  it  would  seem  that  the  assignee  being  or  not  being 
chargeable  with  penal  interest,  did  not  depend  on  the  previous  direction 
in  the  120th  ;  but  that  the  assignee  was  so  liable,  if  he  retained  in  his 
hands  or  employed  for  his  own  benefit  any  sum,  &c.,  to  the  amount  of 
£100,  whether  the  direction  were  or  were  not  given.     But  it  appears  to 
me  that  the  words,  "  when  so  directed  as  aforesaid,"  in  the  6th  line  of 
the  122nd,  refer  to  the  120th  as  much  as  to  the  12l8t  section.     The 
122nd  section,  after  having  disposed  of  the  first  part,  namely,  the  retain- 
ing or  employing  of  the  money  by  the  assignee,  proceeds  then  to  a  third 


(a)  49  6.3,  e.  131,  89. 3  &  4. 
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possible  defftiilt,  namely,  his  neglecting  to  invest  the  money  of  the  estate, 
if  so  directed  by  the  Covdmissioners,  aecording  to  the  121et  section.  I 
agree  with  Counsel  for  the  assignee,  that  the  122nd  section  most  be  reid 
in  reference  to  the  120th  as  well  as  to  tb^  12l8t ;  and  as  the  120th  is 
prospective,  and  no  discretion  was  or  could  have  been  .given  under  it,  that 
therefore  the  assignee  is  not  chargeable  with  penal  interest  under  the 
122nd.  Upon  this  and  former  occasions,  I  have  given  the  sections  upon 
which  this  question  arises  very  great  coqsideration ;  and  I  do  not  nqw  mean 
to  say  whether  or  not,  in  a  plain  case,  I  would  have  power  to  carry  back 
the  122nd  section  of  the  present  act,  and  make  it  applicable  to  a  direc- 
tion given  under  the  49  &•  3.  The  result  of  my  consideration  in  the 
present  instance  is,  that  in  order  to  make  the  assignee  liable  to  the  lieaTy 
responsibility  under  the  122nd  section,  there  must  be  a  direction  by  the 
creditors  or  the  Court ;  and  |hat  under  tbi^  or  the  former  act,  th^t  sec- 
tion cannot  be  enforced  without  such  a  direction.  It  is  not  ufHQl^i^s^ 
to  notice  that  in  the  corresponding  English  act,*  the  words  are,  "E?erj 
such  assignee  aball  be  liable  to  be  ohiirged.'*  In  the  Irish  act,  the 
words  are  absolute,  <<  shall  be  charged."  I  may  add,  thiit  were  it  not 
for  the  interposition  of  the  121st  section,  the  120th  >nd  122nd  might 
be  read  together,  as  the  3rd  and  4tb  seotions  of  the  49  6.  3,.c  121 ; 
and  if  that  be  a  sound  construction,  it  is  con6rmed  by  words  ef  the 
122od  section,  '*  when  so  directed  as  aforesaid,"  plainly  refeniiig  to  the 
120th  section. 

Ex  parte  jBefiAam(a),  has  been  cited  to  shew  that  the  Court  must  be 
satisfied  that  there  has  been  a  culpable  retention  by  the  assignee  before 
the  penal  interest  can  be  charged.  But  it  is  unnecessary  for  me  now  to 
enter  into  any  examination  of  that  case.  I  vm^U  however,  observe,  that 
this  marginal  note  in  1  Dm.  26,  is  not  warranted  by  the  rep<Ht  itself— 
The  case  is  also  reported  in  2  MU  ^  Ayr^  272,  but  no  such  preposition 
is  laid  down  there,  and  that  according  to  my  present  impression,  there 
is  nothing  in  the  sUtute  itself  to  jostify  the  construction  given  in  the 
maiginal  note  refeired  to. 


•  6  &.  4,  c.  16,  B.  104. 


(a)  1  Deacon. 


CASES  IN  EQUITY.  589 


1841. 
R0U8, 


In  the  Matterof  JANE  COWAN  HERON,  MARGARET  HERON, 

and  JAMES  HERON,  Mitwrs. 

(In  the  Rolls.) 


June  5. 


By  deed  of  settlement  bearing  date  the  27th  of  December  1833,  made  Equity  will 
previotts  to  the  marriage  of  James  Heron,  then  of  TuUyveery  in  the  execute  a  con- 
county  of  Down,  and  Margaret  Cowan,  then  of  Ballylintough  in  the  same  dower  entered 
county,  and  by  and  between  the  said  James  Heron  of  the  first  part,  the  m^affebvan 
said  Margaret  Cowan  of  the  second  part,  and  trustees  of  the  third  part  ;-^  adult  woman 
after  reciting  that  Samuel  Cowan  deceased,  father  of  the  said  Margaret^  hnny  where 
being  seized  in  fee  of  the  lands  of  Carnew,'  Benagh  and  Lisnacrappin  in  f^^h  contract 
the  county  of  Down,  by  his  will  duly  executed,  devised  them  upon  trust  although  by  itd 
^*  to  permit  and  suffer  his  four  daughters  to  take  and  receive  equally,  i^ij^\eft  a^' 
*^  share  and  share  alike  as  tenants  in  common,  the  rents,  issues  and  profits  widow,  has  no 
**  of  the  said  lands  during  their  natural  lives,  for  their  sole  and  separate  of  ]jer  hue- 

"  use,  without  the  control,  and  not  subject  to  the  debts  of  their  respective    hand's  proper- 

IV,   and  ine 
"husbands;    and  from  and  after  the  death  of  each  of  said  daughters,   proTisionmade 

then  to  permit  and  suffer  the  child  or  children  of  such  daughter  so  dying   ^^^  ownTs' in- 
to take  and  receive  her  fourth  share  of  said  rents  and  profits,  share  and    sufficient  to 
share  alike  :  and  in  the  event  of  any  of  said  daughters  dying  childless  or    her  rank  of 

without  living  issue  of  a  child,  then  such   daught  er  to  have  power,  not-    ^^'    '^^^ 

,  o  *  Court,    howc- 

withstanding  coverture,  to  dispose  by  will  of  one-fourth  share  of  said  .ver,  will  see 

rents  and  profits  as  she  should  think  proper  ;  and  in  default  of  such  ap-    l^te^wh't^^h^ 

pointment,  that  the  surviving  sisters  should  be  entitled  to  said  fourth  part    contracted  for 

in  like  manner  as  to  their  original  shares :  that  the  said  will  was  duly   dower. 

proved,  &c. ;    and  that  the  said  Margaret  was  further  and  otherwise       Equity 

•  I    <                            m                              •                t             /••*^/>  makes  no  dis- 
entitled to  two  sums  of  money,  amounting  together  to  x700.  tinction  be- 
That  the  said  James  Heron  was  seized  in   fee  of  the  lands  of  Tully-  t^een  the  right 

•'  of  dower  and 

veery  in  the  county  of  Down.  other  rights. 

That  a  marriage  was  then  intended  between  the  said  James  Heron  extend"^any° 

and  Margaret  Cowan,  and  upon  the  treaty  of  the  said  marriage  it  was  more  favour  to 

'^  agreed^  that  the  estate  and  interest  of  the  said  Margaret  in  the  said  other  but 

"  lands  of  Carnew,  Benagh  and  Lisnacrappin,  and  the  rents,  issues  and   equally  V^^ 

°  ' '  tects  all.    The 

decision  and 

the  dkia  in  Pwcer  v.  S/tiely  I  Mol.  296.  considered. 

Upon  a  reference  to  inquire  as  to  the  ages  and  fortunes,  &c.,   of  three  infants,  and  to 

appoint  guardians,  the  Master  reported  that  they  were  respectively  of  the  ages  of  five 

years,  three  years,  and  two  years;  that  their  mother  would  be  the  proper  guardian  of 

their  persons,  and  that  two  of  them,  being  females,  were  entitled  to  certain  property  out 

of  which  £10  per  annum  should  be  allowed  for  the  maintenance  of  each ;  that  the  third, 

being  a  boy,  was  entitled  as  heir-at-law  to  the  freehold  estates  of  ^hich  his  late  father 

was  seized  in  possession,  subject  to  his  mother's  right  of  dower  thereout,  and  that  £100 

per  annum  would  be  a  proper  allowance  for  his  maintenance*    The  Court  having  allowed 

an  objection  to  the  finding  as  to  the  right  of  the  minors'  mother  to  dower,  upon  the 

ground  that  she  was  barred  of  dower  by  her  settlement,  increased  the  allowance  for  the 

maintenance  of  the  male  infant  from  £100  to  £150  per  annum. 

4  H     t 
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1841.         **  profits  thereof  [should]  he  settled  and  conveyed  to  the  use  of  the  sad 

Rolit.         ti  James  Heron  during  the  joint  lives  of  himeelfand  the  said  Margwdy 

In  re  ''  notwithstanding  any  limitations  of  same  in  the  will  of  the  said  Samuel 

^KONS       «  (;;owan  deceased,  tp  her  separate  use>  and  from  and  after  the  decease  of 

*^  either  of  them,  then  to  the  several  uses,  intents  and  purposes,  declared 

*<  of  and  concerning  the  same  in  the  said  will  of  the  said  Samuel  Cowan 

"  deceased." 

That  it  was  further  agreed  upon  the  said  treaty,  that  the  said  two 
sums  amounting  together  to  £700,  to  which  the.  said  Margaret  was  entitled, 
should  be  assigned  upon  trust  <'  to  permit  the  sud  James  Heron  to  re- 
«<ceive  the  interest  of  said  monies  during  his  natural  life,  and  at  his 
"  decease  to  or  among  the  issue  of  sud  intended  marriage,"  according 
to  his  appointment,  and  in  default  of  appointment  share  and  share  alike ; 
and  in  case  there  should  be  no  issue  of  said  intended  marriage,  ti^en  to 
the  executors  and  administrators  of  the  said  James  Heron  absolutely. 

That  it  was  further  agreed  on  the  said  treaty,  *'  that  the  said  James 
'*  Heron  [should]  grant  and  secure  to  the  said  Margaret  a  rent-charge  or 
"  annuity  of  £50  sterling,  charged  upon  the  said  lands  of  ToUyveery 
"  aforesaid,  to  be  payable  to  her  from  the  time  and  in  the  manner  and 
**  event  [thereinafter]  mentioned. 

It  was  then  witnessed  that  in  pursuance  and  execution  of  the  said 

agreement,  and  in  consideration  of  said  intended  marriage,  and  of  the 

release  thereinafter  made  by  the  said  James  Heron,  and  of  lOs.,  &&, 

she,  the  said  Margaret  Cowan,  released  to  the  trustees  (then  being  in  their 

actual  possession,  &c.)  her  one-fourth  part  or  share  of  the  said  lands  of 

Carnew,  Benagh  and  Lisnacrappin,  and  also  all  other  the  estate  and  interest 

of  the  said  Margaret,  of  and  in  the  said  lands,  and  every  part  thereof  id 

possession,  contingency,  remainder,  expectancy  and  otherwise,  under  the 

will  of  her  father  Samuel  Cowan, — to  hold,  &c.,  <*  upon  trust  to  permit 

"  and  suffer  the  sud  James  Heron  and  his  assigns  to  receive  and  take 

'*  the  rents,  issues  and  profits  of  the  said  before  granted  premises,  aod 

«  every  part  thereof,  ybr  and  during  the  term  of  his  natural  life,  for  his 

<*  and  their  own  use  and  benefit,  any  thing  to  the  contrary  thereof  in  the 

<<aaid   will  of  the  sud    Samuel  Cowan  contained  in  anywise  notwith- 

*<  standing ;  and  from  and  qfler  the  decease  of  the  said  James  ffen/ih 

**  then  upon  the  several  trusts,  and  to,  for  and  upon  the  several  uses, 

<*  intents  and  purposes  declared  of  and  concerning  the  same  in  and  by  the 

«  said  recited  will  of  the  said  Samuel  Cowan  deceased,  or  such  of  them 

**  as  [should]  be  then  capable  of  taking  effect." 

The  indenture  further  witnessed,  *<  that  for  the  causes  aforesaid,  and 
further  to  effectuate  the  said  recited  agreement,"  the  said  sum  of 
£700,  to  which  the  sud  JIdargaret  was  entitled*  was  granted  and  assigned 
to  the  trustees  and  the  survivor,  &c.,  **upon  trust  to  permit  and  suffer 
<Hhe  said  James  Heron  and  his  assigns,  for  and  during  his  Qptunl 
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'Mife,  (0  take  and  receive  the  interest  of  the  same ;  and  from  and  after         \!?1}' 

Rolls, 
'*  his  decease,  in  case  there  [should]  he  any  child  or  children  of  the      >—    v      ^ 

"body  of  the  said  James  Heron  on  the  body  of  the  swd  Margaret      heeons 

"begotten,  or  issue  of  such  child  or  children  then  living,  upon  trust  to        Minors^ 

^  pay  and  dispose  of  said  [principal  sums]  to,  for  and  unto  all  and  every  or 

"  such  one  or  more  exclusively  of  the  other  of  such  children  or  child  of 

''said  James  Heron  by  the  said  Margaret  to  be  begotten,  or  the  issue 

"of  such  child  or  children,  in  such  shares"  as  the  ssdd  James  Heron 

should  appoint,  and  in  default  of  appointment  share  and  share   alike 

among  such  of  the  said  children  as  should  be  living  at  the  time  of  the 

decease  of  the  said  James  Heron  and  the  issue  living  of  such  child  or 

children  of  the  sud  James  and  Margaret  as  should  be  then  dead,  such 

issue  to  take  the  parent's  share ;  '*  and  in  case  there  [should]  be  no 

"  child  of  the  said  Margaret  by  the  said  James  Heron,  or  issue  of  such 

"  child  living  at  the  death  of  the  sud  James  Heron,  then   upon  trust 

"  and  to  and  for  the  only  use,  benefit  and  behoof  of  the  said  James 

"  Heron,  his  heirs,  executors,  administrators  and  assigns,  to  his  and  their 

"  own  use  "  absolutely. 

The  indenture yiir^fttfr  witnessed  ''  that  for  the  consideration  aforesaid 

"  and  in  pursuance  of  the  agreement  aforesud,  and  in  consideration  of 

"  lOs.,**  &C.9  the  said  James  Heron  released  to  the  trustees  (then  being  in 

"  their  actual  possession,"  &c.)  the  lands  of  Tully veery  and  the  rents, 

issues  and  profits  thereof,  and  all  his  estate,  &c.,  in  the  same,  &c.,  to  hold 

to  them  and  the  survivor  and  heirs  and  assigns  of  such  survivor  for  ever, 

upon  trust  to  and  for  the  use  of  the  said  James  Heron  until  the  marriage, 

"and  from  and  after  the  solemnization  thereof,  and  from  and  after  his 

"  decease,  in  case  the  said  Margaret  Cowan,  his  intended  wife  [should] 

*^  then  be  living  without  any  issue  hyhimy  then  in  trust  to  the  end  that 

"  the  sud  Margaret  and  her  assigns  [should  and  might]  immediately 

"  thereupon  out  of  the  said  lands  of  Tully  veery  [thereby]  granted  and 

"released,  and  every  or  any  part  thereof,  have,  receive  and  lake  for  and 

"  during  the  term  of  her  natural  life  for  her  jointure  and  in  bar  of  all 

"  dower  J  thirds  and  customary  and  widow^s  part,  which  shey  the  said 

^^  Margaret  might  have  or  claim  in  or  out  of  any  part  of  the  real  estates 

''  which  the  said  James  Heron  now  is,  or  hereafter  shall  he,  seized  of  at 

''  any  time  during  the  said  intended  coverture,  the  annual  rent  or  yearly 

*'  sum  of  £50  sterling,^  to  be  payable  half  yearly  without  deduction,  on 

every  1st  of  May.and  1st  of  November,  and  to  commence  on  whichever 

of  those   days  should  happen  first  after  the  death  of  the  said  James 

Heron ;  and  subject  to  such  annuity,  to  the  use  of  the  said  James  Heron, 

his  heirs  and  assigns  for  ever ;  *^hut  in  case  there'  [should]  be  issue  of 

*'  the  sud  intended  marriage  living  at  the  death  of  the  said  James  Heron, 

"  then  as  to  the  said  lands  of  Tullyveery,  freed  and  discharged  of  sud 

*'  intended  rent-charge,  to  the  use  of  the  said  James  Heron,  his  heirs 
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1841.         "and  assigns  for  ever.*'      Provided,  that  in  the  event  of  the  said  aunuitT 
^   -^^^'^      or  yearly  rent-charge  becoming  payable,  there  ahoold  be  the  usual  power 
In  re         to  the  widov  and  her  assigns  to  distrain  in  case  of  non-paymenu    Ptih 
^Ah^J^  '       tided  also^  and  declared  to  be  the  true  intent  and  meaning  of  the  parties, 
that  it  should  and  might  be  lawful  for  the  said  James  Heron,  his  heirs 
and  assigns,  notwithstanding  the  settlement  thereby  made,  at  all  times 
thereafter,  without  the  consent  or  concurrence  of  the  trueteee  orthesorri- 
vor  of  them,  &c«,  or  of  the  said  Margaret  Cowan  or  her  assigns,  by  in- 
denture to  demise  or  lease  all  or  any  part  of  the  said  lands  of  TuUyveery  for 
any  term  or  terms,  in  possession  or  reversion,  and  for  sudi  rent  or  rents 
as  the  said  James  Heron,  his  heirs  or  assigns,  might  think  pn^r. 

Then  followed  a  several  covenant  by  the  said  James  JTeron  and  Mar- 
garet  Cowan  respectively  to  and  with  the  trustees,  &c«,  for  farther  assur- 
ance upon  request  for  the  purposes  of  the  trusts ;  after  which  the  settle- 
ment concluded  with  the  following  declaration: — ^^And  lastly^  it  is 
'*  hereby  declared  and  agreed  by  and  between  all  the  said  parties  to  these 
"  presents  that  the  settlement  hereby  made,  or  intended  to  be  made,  is 
<*  for  and  in  the  name  and  in  the  nature  of  a  jointure  for  the  sud 
"  Margaret  Cowan,  and  in  lieu,  recompense,  satisfaction  and  bv  of  all 
*'  such  dower  and  thirds  at  the  common  law  or  by  custom,  or  otherwise 
^'  which  she  may  or  otherwise  might  have,  claim,  challenge  or  demand  of, 
"  in,  to,  or  out  of  any  messuages,  lands,  tenements  or  hereditaments 
"  which  he  the  said  James  Heron  is  or  shall  or  may  be  seized  or  posessed 
'<  of,  interested  in,  or  entitled  unto,  for  any  estate  of  inheritance  during 
*<  the  said  intended  coverture." 

The  minors  in  this  matter  were  issue  of  the  marriage  of  the  said  James 
Heron  and  Margaret  Heron,  otherwise  Cowan,  and  by  an  order,  bearing 
date  the  20th  of  January  1841  (the  said  James  Heron,  the  mbors 
father,  being  then  dead),  it  was  referred  to  the  Master  to  inquire  and 
report  as  to  the  respective  ages  and  fortunes  of  the  minors,  and  what 
would  be  a  proper  allowance  for  their  maintenance  and  education  res- 
pectively, and  to  appoint  guardians,  &c.  On  the  29th  of  May  1841, 
the  Master  reported,  amongst  other  things,  that  the  minors  were  of  the 
respective  ages  of  five  years,  three  years  and  two  years;  that  James 
Heron,  their  father,  died  intestate  on  the  23rd  of  March  18399  leaving 
them  and  their  mother  Margaret  Heron,  otherwise  Cowan,  his  widow, 
him  surviving ;  that  the  minors  were  entitled  (with  other  property  left  to 
them  by  relatives  of  their  father),  share  and  share  alike,  to  £700  of  the 
late  currency,  part  of  the  property  of  their  sud  mother  assigned  to  the 
trustees  upon  the  trusts  of  the  said  settlement  of  23rd  of  December  1833 ; 
that  the  lands  of  Tully  veery  were  held  by  James  Heron  deceased  in  fee- 
farm,  and,  after  deducting  the  head-rent  and  tithe*rent-chai^  gare  a 
net  annual  income  of  £207.  13s.  6d. ;  that  the  minors'  mother  was  enti- 
tled to  dower  or  thirds,  being  the  annual  sum  of  £69.  48.  6d.,  out  of  the 
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said  lands  of  Tullyveery  for  her  life ;   and,    subject  thereto,  that  the         1841. 
minor  James  Heron  was  entitled  to  the  said  lands,  and  that  the  net      ,   ^otf*.    ^ 
annual  income  thereof  to  which  he  was  entitled  during  the  life  of  his  In  re 

mother,  was  the  annual  sum  of  £138.  99.     The  report  further  found  that      t^ovs, 
£10  per  annum  would  be  a  proper  allowance  for  the  maintenance  of  each 
of  the  minors,  Jane  and  Margaret,  and  that  £100  a  year  would  be  a 
proper  allowance  for  the  maintenance  of  the  minor  James. 

The  Master's  finding  as  to  the  dower  having  been  objected  to,  an  June  5. 
application  was  now  made  on  the  part  of  Robert  Heron,  one  of  the 
paternal  uncles  of  the  minors,  that  the  report  should  be  sent  back  to  be 
reviewed  and  varied,  **  inasmuch  as  the  said  Master  has  found  that  the 
**8a]d  Margaret  Heron,  mother  of  the  minors,  is  entitled  to  dower  or 
"  thirds,  out  of  the  said  lands  of  Tullyveery,  whereas  he  ought  to  have 
"  found  that  she  was  barred  of  such  dower  or  thirds  by  the  express  terms 
**  of  the  settlement,  entered  into  before,  and  in  contemplation  of  her  mar- 
<*riage,  bearing  date  the  27th  of  December  1833,  at  which  time  she  was 
"  of  the  full  age  of  twenty-one  years." 

Mr.  Wm,  Brooke^  Q.  C,  and  Mr.  Nelson^  for  the  motion. — When 
Mrs.  Heron  executed  the  settlement  of  27th  December  1833,  she  was  of 
the  full  age  of  twenty-one  years,  competent  to  make  and  enter  into  a 
valid  contract,  and  her  friends  were  about  her.  She  was  herself  seized  of 
a  freehold  estate,  out  of  which  a  certain  provision  for  her  life  was  secured 
to  her,  from  and  immediately  after  the  death  of  her  intended  husband, 
in  case  she  should  survive  him ;  it  being  thereby  declared  that  upon  the 
death  of  the  said  James  Heron,  the  estate  should  revert  to  the  uses  set 
forth  in  the  will  of  Samuel  Cowan — in  other  words,  to  the  sole  and 
separate  use  of  Mrs.  Heron,  for  her  life.  Besides  this  certain  provision 
for  her  life,  a  contingent  annuity  was  charged  for  her  upon  her  intended 
husband's  estate,  to  be  payable  from  and  immediately  after  his  decease, 
in  the  event  of  his  dying  without  issue  of  the  marriage ;  but  whether  it 
should  become  payable  or  not,  the  agreement  and  intention  of  the  parties 
clearly  was,  that  the  utmost  confidence  should  be  reposed  in  the  intended 
husband,  and  that  the  dower  should  be  barred.  The  settlement  is  expressly 
in  bar  of  dower,  and  the  concluding  clause  leaves  no  doubt  as  to  the  in- 
tention of  the  parties.  An  adult  and  single  woman  may  bind  herself  by 
contract  just  as  a  man  may,  and  although  it  is  sometimes  said  in  the 
books  that  "  the  law  favours  dower,"  no  authority  can  be  cited  for  the 
proportion,  that  an  adult  female  may  not  before  marriage,  bind,  limits 
or  waive  her  right  of  dower,  by  contract,  especially  when,  as  in  the  pre- 
sent case,  a  certain  provision  to  take  effect  from  the  death  of  the  hus- 
band, and  to  continue  during  the  life  of  the  widow,  is  secured. 

The  case  of  Power  v.  Skiel  (a)  will  no  doubt  be  cited  on  the  other 

(a)  1  Mol.  296,  312. 
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1841.         side.     The  decision  of  Lord  Chancellor  Hart,  in  that  case,  is  no  more 
'_     ^  '_'     than  that  where  a  woman,  before  marriage,  contracts  for  an  annuity  m 
^^  ^         lieu  of  dower,  the  annoitj  mnst  be  forthcoming ;  and  if  it  be  not,  the 
Mmon*        will  be  entitled  to  dower  to  the  extent  of  the  proviaion  intended  ;  bat  the 
dicta  go  very  much  further  than  the  point  of  decision,  and  are  confen- 
edly  at  variance  with  the  opinions  of  three  eminent  Judges — Lord  AItsh- 
ley,  in  Carruthere  v.  Carruthere  (a).  Lord  Redesdale,  in  Bimumgkam  v. 
IRrwan  (6),  and  Sir  John  Leach,  in  Simpson  ▼.  Gutteridge  (c) — ^whicfa 
appear  to  be  more  accordant  with  general  principles  than  the  dicta  of  Sir 
Anthony  Hart,  for  which  no  authority  whatever  is  cited,  either  by  him 
or  by  Mr.  Warren,  who  argued  on  the  side  supported  by  the  dedsion. 
In  Vernon's  Case^  let  resoL  (<Q,  Lord  Coke  states  and  illustrates  the 
reason  why  a  collateral  satisfaction  could  not  bar  dower  at  common  law, 
and  that  reason  was  not  ^*  the  peculiar  character  of  the  provinon  and  cod- 
sideration  of  the  circumstances  of  the  party,"  as  suggested  by  Sir  An- 
thony Hart,  but  because  dower  is  a  freehold  estate,  and,  therefore,  the 
right  to  it  could  not  be  barred  by  any  collateral  satisfaction ;  and  Lord 
Coke  goes  on  to  say,  that  '^  dower  ad  ostium  ecclesue^  or  ex  asseniu 
patris" — ^which  might  be  indefinitely  less  than  a  third — "  concluded  her 
of  her  dower^ — that  is,  if  she  thought  proper  to  accept  it ;  for  she  was 
at  liberty  to  refuse  it,  in  which  case  she  should  have  her  dower  at  com- 
mon law :  Co.  Lit.  46,  a,  b.     All  this  is  not  only  consistent  with,  bat 
distinctly  recognises  the  principles  on  which  this  Court  acts  in  esses  of 
contract,  and  seems  fully  to  warrant  the   opinions  expressed  by  Lord 
Alvanley,  Lord   Redesdale,  and  Sir  John  Leach.     The  distinctioo  be- 
tween the  cases  of  a  female  infant  and  a  woman  of  full  age  entering  into  a 
contract  in  consideration  of  marriage,  seems  to  be  so  obvious  in  princi- 
ple  as  to  require  little   observation ;  and  it  is  a  distinction  taken  in 
Caruthers  v.  Caruthers^  and  adopted  in  Simpson  v.  Gutteridge ;  and 
the  dictum  of  Sir  Anthony  Hart,  as  to  the  law  having  marked  a  distinc- 
tion between  the  right  of  dower  and  other  rights,  does  not  seem  to  be 
supported  either  by  authority  or  reason,  and  is  directly  at  variance  with 
the  deliberate  opinion  of  Lord  Redesdale  in  the  case  already  referred  to. 

Mr.  Warren^  Q.  C.,  and  Mr.  Mecredy^  for  Mrs.  Heron.— Three 
different  classes  of  property  are  included  in  the  settlement :  Mrs.  Heron's 
freehold  estate,  her  money,  and  her  husband's  freehold.  As  to  the  first, 
it  was  agreed  that  it  should  be  settled  to  the  use  of  the  husband  for  his 
life  during  the  covertursy  although  the  conveyance  is  to  the  use  of  the 
husband  for  his  natural  life.  The  settlement  as  to  the  lady's  money  is 
remarkable :  the  £700  was  to  be  to  the  use  of  the  intended  husband 

(a)  4  Bro.  C.  C.  613.  (b)  2  Sch.  and  Lef..  450,  461. 

(c)  1  Mad.  609.  (d)  Co.  1. 
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for  life,  and  upon  his  death  it  was  to  go  to  the  issue  of  the  marriage,  ac-         1841. 
cording  to  his  appointment,  or  in  default  of  such  appointment  share  and  -^^^^^  j 

share  alike ;  and  in  case  of  no  issue  of  the  marriage,  it  was  to  be  the  In  re 

husband's  absolutely.     In  no  event  was  Mrs.  Heron  to  be  entitled  to  any      hebons, 
part  of  it.     Then  as  to  the  husband's  fee-farm,  it  was  agreed  that  it 
should  be  charged  with  an  annuity  by  way  of  jointure  for  Mrs.  Heron,  in 
the  event  of  the  husband  dying  without  issue  of  the  marriage ;  but  in 
case  of  issue,  it  was  not  to  be  liable  to  the  annuity. 

Upon  this  settlement  two  questions  arise :  first,  whether  it  was  the  in- 
tention of  the  parties  that  in  the  event  of  the  annuity  not  being  payable, 
the  widow  should  be  barred  of  dower  ?.  and  secondly,  whether  (suppos- 
ing such  intention)  this  Court  would  become  active  in  giving  effect  to  it? 
The  intention  to  bar  dower  must  be  clearly  expressed :  Tinny  v.  Tinny  (a) ; 
but  in  the  present  case,  although  the  settlement  recites  at  length  the 
agreement  of  the  parties,  it  certainly  does  not  clearly  appear  from  this  part 
of  the  deed,  that  it  was  agreed  or  intended  that  the  dower  should  be  barred 
in  any  other  event  than  that  upon  which  the  annuity  should  become  pay- 
able. We  submit  that  the  intention  was,  that  if  the  wife  survived  without 
issue,  she  should  have  the  annuity  and  be  barred  of  dower ;  but  in  the  event 
of  her  surviving  with  issue  she  should  have  the  dower  instead  of  the  an- 
nuity— the  dower  being  some  £18  or  £20  a-year  more  than  the  annuity. 
As  to  the  provision  for  Mrs.  Heron  out  of  her  own  freehold  estate,  it  is 
very  insufficient  for  her  support ;  and  besides,  it  does  not  move  from  the 
husband,  and  must  therefore  be  put  out  of  the  case.  The  intention  which 
we  would  suggest,  would,  as  we  conceive,  be  rational  and  just,  but  the  sup- 
position on  the  other  side — that  it  was  the  intention  that  the  widow,  in 
the  event  of  her  being  left  childless  should  have  an  annuity  ;  but  in  the 
event  of  her  being  left  with  a  large  family,  she  should  neither  have  the  an- 
nuity nor  any  thing  in  lieu  of  it — seems  not  to  be  consistent  with  either 
usage  or  reason.  At  any  rate,  such  intention  is  not  clearly  expressed  in 
this  statement  of  the  agreement  of  the  parties,  and  the  uncertainty  in  this 
part  of  the  deed  extends  to  the  concluding  clause  of  it  also.  If  there 
be  any  doubt  of  the  intention,  the  Court  will  presume  it  to  have  been 
consistent  with  legal  rights. 

But  supposing  it  to  be  indisputably  clear  upon  the  face  of  the  instru- 
ment, that  the  intention  of  the  parties  was  as  alleged  on  the  other  side, 
the  judgment  and  decision  of  Sir  Anthony  Hart,  in  Power  v.  Shell  (6), 
are  precise  authorities  for  ^the  propositions  that  it  is  not  competent  to 
a  woman  to  contract  that  her  right  of  dower  shall  be  barred  for  a  mere 
contingency,  and  that  the  ordinary  principles  of  contract  do  not  apply  to 
such  a  case.  The  cases  of  Caruthers  v.  Caruthers  (c)  and  Simpson  v. 
GuUeridge  (d)  are  clearly  distinguishable  from  the  present.     Here,  ac- 

(a)  3  Atk.  8.  (b)  1  MoU  296. 

(c)  4  Bro.  C.  C.  513.  {d)  I  Mad.  609. 
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1841.  cording  to  the  supposed  contract,  the  lady's  money  has  been  taken  from 
^_^-'_^  ^^^  ^''^  she  is  to  be  barred  of  dower  and  not  to  have  any  provLsion  in 
In  re  Heu  of  it,  because  it  has  happened  that  she  has  been  left  a  widow  with 
Miiior^  three  infant  children.  It  is  a  mistake  to  say  that  the  passages  in  the  judg- 
ment of  Sir  Anthony  Hart  which  have  been  referred  to  by  the  Counsel  on 
the  other  side  are  mere  dicta  for  which  no  authority  can  be  cited :  the 
precise  points  may  not  have  previously  arisen  for  decision,  but  there 
is  scarcely  a  proposition  more  frequently  repeated  in  the  books  than  that 
*<  the  law  favours  dower."  Lord  Bacon  says  there  are  three  things  whicb 
the  law  of  England  especially  r^ards,  and  those  three  things  are — Ufi^ 
liberty^  and  dower.  At  common  law,  dower  could  not  be  barred  by  any 
provision  instead  of  it ;  Conu  Dig,  tit.  Dower^  JE,  If,  in  the  present 
case,  the  widow  brought  her  writ  of  dower,  there  could  be  no  defence  to 
it ;  and  we  submit  that  this  Court,  if  called  on  to  restrun  her  from  pro- 
ceeding at  law,  would  refuse  to  do  so,  inasmuch  as  there  is  here  neither  a 
legal  nor  equitable  jointure  provided  in  lieu  of  dower,  and  the  contract 
sought  to  be  enforced^  is  unreasonable  and  repugnant  to  the  spirit  vilh 
which  the  right  of  dower  is  regarded  by  the  common  law. 


June  16. 


Master  of  the  Rolls. 

[After  stating  the  application  in  this  case,  and  the  contents  of  the 
marriage  settlement  above  set  forth,  and  having  observed  upon  the 
absence  of  any  limitation  of  the  husband's  estate  to  the  issue  of  the  inar- 
riage,  and  upon  the  reservation  of  a  leasing  power,  by  the  exercise  of 
which  the  charge  of  the  annuity  might  have  been  defeated,  his  Honor 
proceeded  to  deliver  his  judgment  to  the  following  effect]  : — 

It  is  plain  upon  the  face  of  this  instrument  that  the  utmost  confidence 
was  to  be  reposed  in  the  intended  husband,  and  I  cannot  entertain  any 
doubt  as  to  the  intention  or  contract  of  the  parties.  The  contract 
plainly  was,  that  in  any  event  the  right  of  dower  should  be  barred ;  that 
the  lady's  freehold  estate,  producing  it  seems  about  £90  a-year,  should 
be  secured  to  her  in  the  event  of  her  surviving  her  husband;  that  her 
money,  amounting  to  £700,  should,  in  the  event  of  there  being  children 
of  the  marriage,  go  to  such  children  according  to  the  husband's  appoint- 
ment, or  share  and  share  alike  in  default  of  such  appointment ;  but,  in 
case  there  should  be  no  children,  that  the  £700  should  go  to  the  husband 
and  his  representatives  absolutely ;  and  in  such  case,  that  the  lady  should 
have  as  an  equivalent  an  annuity  of  £60  for  her  life  charged  upon  the 
estate  of  her  husband.  Such  being,  as  I  conceive,  the  plain  intention 
and  contract  of  the  parties,  it  remains  to  be  considered  whether  Mrs. 
Heron  should  now  be  bound  by  it. 

As  I  think  it  cannot  be  said  that  the  contract  is  unreasonable,  the 
proposed  question  at  once  resolves  itself  to  whether  it  was  competent  for 
Mrs.  Heron,  before  marriage,  she  being  an  adult  and  not  under  disability, 
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by  AD  equitable  contract  to  bar  her  dower,  without  any  certain  pro?isioD         lB4h 
in  lieu  of  it  being  secured  to  her  out  of  her  husband's  estate.  ^^' 

In  general,  an  adult  woman,  not  under  disability  of  coverture  or  other-  In  re 

wise,  is,  in  contemplation  of  law,  as  competent  a  contracting  party,  and  ^bbons^ 
as  much  bound  by  contract  as  any  other  person :  she  may  deal  with  her 
rights  just  as  others  may,  and  having  done  so,  the  contract  binds  her. 
Therefore,  the  simple  question  in  this  case  is,  whether  this  Court  should 
regard  a  woman's  right^of  dower  as  being  different  from  and  to  be  more 
protected  than  her  other  rights. 

Id  the  case  of  Power  v.  Shiel  (a).  Sir  Anthony  Hart  is  reported  to 
have  said  that  the  law  has  certainly  seen  and  marked  very  clearly  a  dis- 
tioction  between  the  right  of  dower  and  other  rights,  and  that  the  right 
of  dower  is  to  be  more  protected.     For  this  position,  however,  no  parti- 
cular decision  or  authority  is  referred  to,  and  it  is  confessedly  at  variance 
with  the  opinion  of  Lord  Redesdale,  as  reported  in  Birmingham  v. 
Knoan  (().     In  my  opinion  there  is  no  reason  for  any  such  distinction. 
There  can  be  no  doubt  that  an  adult  woman  not  under  disability  may,  by 
contract,  nwve  or  bar  rights  quite  as  valuable  and  important  to  her  as  the 
right  of  dower  could  be ;  and  I  cannot  understand  why  equity  should  hold 
her  contract  in  bar  of  dower  more  loosely,  or  regard  it  as  entitled  to  any 
more  favour  or  protection  than  her  other  contracts.     It  has  been  sud  in 
some  of  the  text  books  that  the  law  favours  dower ;  and  life,  liberty,  and 
dower,  have  been  classed  together  as  if  they  were  equally  sacred  in  the 
eye  of  the  law ;  but  such  statements  do  not  seem  to  me  to  be  warranted 
by  authority  or  reason.     The  law  favours  every  right,  to  the  extent  of 
giving  it  due  protection  and  support,  but  it  does  not  extend  more  favour 
to  one  right  than  to  another.     If,  in  the  objectionable  sense,  the  law 
favours  dower,  so  that  equity  ought  not  to  tolerate  or  give  effect  to  the 
contract  of  an  adult  female  in  bar  of  her  sacred  right,  though  sh^  was 
under  no  disability  or  control  at  the  time,  and  entered  into  it  for  valuable 
consideration  and  of  her  own  free  will ;  if  this  be  so,  why  will  the  law  give 
effect  to  a  fine  levied  by  a  feme  covert  after  her  right  has  vested,  aud 
when  she  is  under  partial  control  ? 

In  Caruthers  v.  Caruthers  (c),  Lord  Alvanley  decided  that  a  female 
infant  cannot  be  barred  of  dower  by  a  contingent  provision ;  but  he  said — 
"  I  do  not  say  that  if  she  had  been  an  adult  she  might  not  have  bound 
"  herself.  She  might  have  taken  a  provision  out  of  the  personal  estate, 
"  or  she  might  even  have  taken  a  chance  in  satisfaction  of  her  dower, 
"  acting  with  her  eyes  open.  But  an  infant  is  not  barred  by  a  precarious 
**  interest."  In  the  last  edition  of  Sir  Edward  Sugden's  work  on  the  Law 
€f  Vendori  and  Purchasers  {d)^  it  is  stated  that  '<  Equity  appears  to 

(o)  1  Mol.  312,  a.  (b)  2  Scb.  &  Lef.  447. 

(c)  4  Bro.  C.  C.  513.  (rf)  2  vol.  p.  219. 
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1841.         <<  consider  any  provision,  however  inadequate  or  precarious  it  may  be, 

>  I    ^   V^     ^<  which  an  adult  previously  to  marriage  accepts  in  lieu  of  dower,  a  good 

In  re  u  equitable  jointure ;"  and,  as  fully  sustaining  this  position,  the  paassge 

MmortJ       '^^  Lord  Alvanle/s  judgment  already  referred  to,  and  also  the  case  of 

Williams  v.  Chitty  (a),  and  some  others  are  cited. 

In  Power  v.  Shielf  though  it  was  said  that  the  contract  before  marriage 
did  not  bar  the  right  of  dower,  yet,  as  has  been  observed  on  the  discus- 
sion of  the  present  motion,  the  doctrine  so  stated  is  essentially  qualified 
by  the  decision  :  for  the  decision  was  not  that  the  contract  was  inopera- 
tive, and  that  the  widow  was  entitled  to  insist  upon  her  full  right  of 
dower,  but  that  as  the  contract  was  for  an  annuity  of  £150  in  lieu  and  bar 
of  dower,  this  Court  would  take  care  that  the  widow  should  not  be 
barred  of  her  dower  without  getting  what  she  contracted  for  in  lieu  of  it, 
and  that  as  the  consideration  for  which  she  agreed  to  waive  her  legal 
right  was  not  forthcoming,  she  should  be  permitted  to  proceed  at  law  as 
for  her  dower  to  the  extent  of  the  annuity,  in  consideration  of  which  she 
agreed  that  the  dower  should  be  barred.  Apart  from  mere  verbal  refine- 
ment, I  can  see  in  this  decision  nothing  else  than  the  application  of  the 
very  principles,  the  applicability  of  which  to  such  a  case>  previously 
seemed  to  have  been  doubted. 

Corbet  v.  Corbet  (b)  is  an  exceedingly  strong  case  for  the  purpose  of 
shewing  the  grounds  upon  which  a  Court  of  Equity  proceeds,  and  the 
length  to  which  it  will  go,  in  giving  efiect  to  an  equitable  contract  in  bar 
of  dower.    The  contract  in  that  case  was  entered  into  by  an  infant  before 
marriage,  her  father  being  an  assenting  party  to  it.     It  was  that  the  right 
of  dower  should  be  barred  in  consideration  of  an  annuity  of  £100  for  the 
lady,  secured  by  her  intended  husband  for  her  life,  in  the  event  of  her 
surviving  him.     The  settlement  in  pursuance  of  this  agreement  purported 
to  contain  a  grant  to  trustees  for  the  lady,  of  a  rent-charge  of  £100| 
charged  on  certain  lands,  of  which  the  husband  was  tenant  for  life  (with 
remainder  to  his  first  and  other  sons  in  tail,  remainder  overX  but  with 
power  upon  certain  terms,  and  subject  to  certain  conditions,  of  charging 
them  by  way  of  jointure.     The  grant  of  the  rent-charge,  not  being  a  due 
execution  of  the  power,  was  void  $  and  in  some  years  after  the  marriage, 
the  defect  having  been  discovered,  it  was  sought  to  cure  it  by  the  co- 
operation of  the  tenant  for  life  and  the  party  entitled  next  in  remainder, 
in  default  of  issue  male  of  the  tenant  for  life.     This  subsequent  settle- 
ment was  not  only  liable  to  the  objection  that  it  was  during  the  coverture, 
but  also,  that  it  should  at  any  time  have  been  defeated  by  the  birth  of  a 
son  of  the  tenant  for  life,  and  at  no  time  either  before  or  during  the 
whole  term  of  the  coverture  could  the  annuity  in  lieu  of  dower  be  said  to 

(a)  3  Ves.  545. 

ib)  1  Sim.  &  Sfea.  613,  affirmed  on  appeal  by  Lord  Lyodharet,  C,  6  Boss.  2M. 
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have  been  secured.     But,  ultimatelj,  the  tenant  for  life  having  died  with-         1 841. 

out  issue  male,  and  the  post-nuptial  settlement  being  set  up,  and  the      v^.^..^.,^ 

annuity  for  the  widow  thereby  secured,  the  Court  held  that  notwith-  ^'^  ^ 

standing  the  original  defect  of  the  grant  in  lieu  of  dower,  yet,  as  in  fact,        Mmors. 

the  widow  got  what  she  contracted  for,  her  right  of  dower  was  barred. 

In  WilUfxms  ▼.  Chitty  (a),  also,  the  widow  claiming  dower  had  been  an 

infant  at  the  time  of  the  execution  of  the  settlement ;  and  although  her 

guardian  was  no  party  to  it,  and  the  subject  matter  of  it  was  partly  the 

property  of  the  husband  and  partly  of  the  wife,  and  from  its  nature  could 

not  be  said  to  afford  a  secure  provision  for  the  life  of  the  widow ;  yet,  as 

the  contract  appeared  reasonable,  and  the  widow  got  that  which  she  had 

contracted  for,  the  Lord  Chancellor  thought  it  so  clear  that  the  right  of 

dower  was  barred  by  the  contract,  that  he  deemed  it  unnecessary  to  hear 

Counsel  in  opposition  to  the  claim. 

In  the  present  case  it  may  be  said  that  there  is  no  provision  in  lieu  of 
dower  moving  from  the  husband,  and  that  this  case,  therefore,  goes  a  step 
further  than  any  of  those  which  have  been  mentioned.  But  where  I  find. 
it  laid  down  by  very  high  authority,  as  in  the  passage  already  quoted  from 
Sir  Edward  Sugden's  work,  that  the  question  arising  upon  the  contract  of 
an  adult  female  before  marriage,  whether  or  not  there  is  by  such  contract 
a  good  equitable  bar  of  dower,  is  irrespective  of  the  consideration  of  the 
nature  or  adequacy  of  the  substituted  provision ;  and  that  even  in  the 
case  of  an  infant,  as  in  Williams  v.  Chitttfy  it  was  held  to  be  a  good 
equitable  jointure  although  moving  only  in  part  from  the  husband,  and  as 
it  would  seem,  mainly  out  of  the  wife's  property, — or,  as  in  Corbet  v. 
Corbet^  that  the  widow  will  be  bound  by  her  contract  although  an  infant 
when  she  entered  into  it,  and  the  grant  thereby  accepted  by  her  in  lieu 
and  bar  of  dower  was  originally  void — and  that  in  all  such  cases,  the 
contract  being  reasonable,  equity  only  looks  to  its  fulfilment,  and  to  see 
that  the  widow  gets  that  which  she  contracted  for,  I  think  that  the  fact 
already  adverted  to,  that  in  the  present  case  there  is  by  the  contract  no 
provision  moving  from  the  husband,  can  make  no  difference.  If  such  a 
distinction  should  prevail,  consequences  the  most  absurd  and  incon- 
venient might  follow,  whenever  the  lady's  estate  might  happen  to  be  very 
large  and  that  of  the  intended  husband  comparatively  small :  it  seems 
to  me  not  to  be  warranted  by  authority  or  reason. 

It  is,  perhaps,  worthy  of  remark,  that  if  Mrs.  Heron's  marriage  settle- 
ment, instead  of  being  executed  on  the  27th  of  December  1833,  had 
been  on  any  day  after  the  1st  of  January  1834,  the  late  Dower  Act> 
3  &  4  W*  iff  c.  105,  would  have  applied  conclusively  to  this  case.  I  am 
aware  that  the  policy  of  that  statute  has  been  doubted  by  very  high 
authority,  and  how  far  I  should  be  disposed  to  agree  with  the  strictures 

(0)  3  Ve«.  046. 
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RoU$.         which  have  been  macte  upon  it,  it  is  of  course  unnecessary  for  me  to  ay. 

In  re         ^^^  looking  at  this  case,  as  indeed  it  must  be  looked  at,  as  one  altoge- 

HEBONS^       ther  independent  of  the  late  act,  and  to  be  governed  by  those  prindples 

which  Courts  of  Equity  have  applied  in  like  cases ;  and  considering  how 

mainly  the  settlement  and  security  of  property  depends  on  the  biDding 

strength  of  contract,  and  that  the  disallowance  of,  or  refusal  by  a  Court 

of  Equity  to  execute  such  a  contract  as  that  in  the  present  case  should 

probably  have  the  most  injurious  effect  upon  the  interests  of  mairied 

women,  I  think  I  am  bound  to  hold  that  there  is  in  this  case  a  good 

equitable  jointure  in  bar  of  dower,  and  that  I  cannot  adopt  the  liastei's 

finding  upon  that  subject.     However,  as  the  Master,  haidng  found  in 

favoifcr  of  Mrs.  Heron's  claim  of  dower,  has  further  reported  that  £100 

per  annum  would  be  a  proper  allowance  for  the  maintenance  of  the  infant 

James  Heron,  and  as  I  am  obliged  to  dissent  from  the  Master^s  opinion 

on  the  dower  question,  I  shall  by  my  order  increase  the  allowance  for 

the  maintenance  of  the  male  infant  from  £100  to  £150  per  annum  (a). 

Exceptions  aUowed. 

(a)  Sm  Jtten  ▼.  Coifer,  1  Beav.  203. 
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IRONS  .        .        PetUumer; 

DOUGLAS  .        .        Respondent. 
6  &  7  FP.  4,  c.  99>  8.  3. 

(Equity  Exchequer.)  j^  5/ 


Previous  to  the  10th  of  February  1792,  the  then  Bishop  of  Derrr  The  Bishop  of 

D.  being  seized 
being  seized  in  fee  in  right  of  his  Bbhoprick,  of  **  all  that  Territory  or   in  fee  in  right 

"  Precinct  of  land  called  the  Termon  or  Erenagh  lands  of  Bovenagh,  being   ^J^  SJSmS 

«the  denominations  of  Ardenariff  and  Bovenagh,"  demised  them  to  John   to  J.  S.  for  the 

Spotswoody  his  executors,  administrators  and  assigns,  for  the  term  of  y^^„  u/^\i 

twenty-one  years ;  **  Excepting  and  always  reserving  out  of  this  demise  all   )|  that  territo- 

ry  of  land 
<<  gorts  and  glebes,  and  all  timber  trees,  with  free  liberty  to  fell,  work  and   <•  oaUed  6., 

<<  carry  away  the  same,  other  than  such  timber  and  trees  as  shall  be  set   c!^^^ 

**  out  by  the  Bishop's  agents  or  officers  for  the  time,  for  buildings  or   ''  mines,  min- 

" other  reparations  on  the  premises;  and  all  aviaries  of  hawks,  with    «riesandtol 

"banes;  with 
"  liberty  to  dig,  cut,  save  and  carry  away  the  same :  Provided  always  that  J.  S.  and 
''  his  nnder-tenants  aetaally  residing  on  the  premises  shall,  notwithstanding  the  reser- 
''  ration  or  exception  of  turbaries,  be  permitted  to  cut,  sare  and  take  as  much  turf  each 
"year  during  the  demise,  as  may  he  sufficient  for  their  firing,  to  be  burned  or  consumed 
«<  on  the  premises ;  but  J.  S.,  his  executors,  administrators  or  assigns,  and  his  and  their 
"  undertenants,  shall  not  by  this  proriso  hare  any  right  to  cut  or  save  turf  for  their 
"  firing  in  oAer  parts  of  the  excepted  turbaries,  but  such  as  shall  from  time  to  time  be 
"  marked  out  for  them  by  the  Bishop  of  D." 


"  always  reserring  out  of  this  demise  all  royalties  of  what  nature  or  kind  soever,  as  the 
"  same  are  and  may  be  excepted  from  time  to  time  by  the  Bishop  of  D.  and  his  snccessora 
"  from  J.  S.,  his  heirs  and  assigns." 

When  this  demise  was  made,  J.  I.  was  in  possession  of  a  portion  of  bog,  as  part  of  the 
fai)n  (^  B.  which  he  had  purchased  fixim  R.  B. 

The  estate  of  J.  S.  vested  in  J.  D.,  who  in  the  year  1836  acquired  the  inheritance  in 
the  lands  under  the  provisions  of  the  3  &  4  W.4,  c.  37,  By  the  conyeyance  of  Ithe 
fee,  the  Bishop  of  D.  granted  to  him  the  lands  as  described  in  the  lease  to  J.  S.,  toge- 
ther vrith  "all  royalties^mines,  minerals,  bogs,  mosses  and  turbaries."  The  estate  of 
J.  I.  Tested  in  his  sons  vV.  I.  and  J.  I. 

W.  I.  and  J.  I.  having  presented  a  petition  for  a  conveyance  of  the  inheritance  in  the 
lands  demised  to  J.  I.,  it  appeared  by  the  report  of  the  Bemembranoer  that  during  the 
last  fifteen  years  J.  D.  had  used  to  give  permission  to  his  tenants,  occupying  other  por- 
tions of  the  demised  lands,  liberty  to  cut  turf  for  their  own  consumption  on  the  portion  of 
bog  in  the  possession  of  W.  I.  and  J.  I. ;  and  that  the  said  under-tenants  had  cut  turf 
accordingly,  without  any  hindrance  by  W.  I.  and  J.  I.  or  the  Bishop  of  D. :  and  that 
W.  I.  and  J.  I.  and  those  from  whom  they  derived,  had  at  all  times  cut  turf  for  their  own 
consumption,  and  had  given  permission  to  such  persons  as  they  thought  proper  to  cut 
turf  on  the  bog  in  their  possession,  vrithout  any  hudrance  by  the  Bishop  of  D.,  J,  S«, 
or  J.  D. 

Held— 'Ut.  That  the  soil  of  the  bog  in  the  possession  of  J.  I.  at  the  time  when  the 
lease  was  made  to  him,  passed  to  him  under  that  demise. 

2ndly.  That  the  petitioners  were  entitled  to  a  conveyance  of  the  inheritance  in  the  pre- 
mises demised  bj  the  lease  to  J.  I. ;  and  that  there  ought  not  to  be  therein  inserted  a  co- 
venant that  it  should  be  lawful  for  J.  D.,  his  heirs  or  assigns,  to  direct  any  person  re- 
siding on  the  territory  of  land  called  B.,  who  had  no  bog  within  his  holding,  to  resort  to 
the  bog  in  the  possession  of  W.  I.  and  J.  I.  for  the  purpose  of  cutting  turf  thereon ;  and 
that  the  persons  so  directed  might  cut  and  cany  away  such  quautitj  of  turf  each  year  as 
might  be  necessary  for  their  own  consumption,  without  any  hindrance  by  W.  I.  or  J.  I., 
their  heirs  or  assigns. 

In  the  conveyance  to  the  petitioners,  the  same  general  words  were  made  use  of  as 
were  contained  in  the  conveyance  from  the  Bishop  of  D.  to  the  respondent. 
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'*  liberty  for  the  said  Lord  Bishop  and  his  successors,  and  his  and  their 
'<  servants,  to  hunt,  hawk  and  fowl  on  the  premises ;  and  liberty  to  hold 
"  any  Court  or  Courts  on  the  premises.  And  also  except  all  royalties, 
''  mines,  minerals,  quarries  and  turbaries ;  with  liberty  to  dig,  cut,  save, 
''  and  carry  away  the  same ;  and  to  use,  take  and  distrain  for  all  and 
« singular  the  royalties,  reservations,  payments  and  profits  out  of  this 
"  demise.  Provided  always,  that  the  said  John  Spotswood  and  his  ander- 
*'  tenants  actually  residing  on  the  premises  or  any  part  thereof,  shall, 
^*  notwithstanding  the  above  reservations  or  exceptions  of  turbaries,  be  per- 
''  mitied  to  cut,  save  and  take  as  much  turf  each  year  during  the  continu- 
'^  ance  of  this  demise  as  may  be  sufficient  for  their  own  firing,  to  be  burned 
^'  and  consumed  only  on  the  premises :  but  he,  the  said  John  Spotswood, 
'<  his  executors,  administrators  or  assigns,  and  his  and  their  under-tenants, 
*'  shall  not  by  this  proviso  have  any  right  to  cut  or  save  turf  for  their 
<<  firing  in  other  parts  of  the  said  excepted  turbaries,  but  such  as  shall  from 
« time  to  time  be  marked  out  for  them  by  the  said  Lord  Bishop  of  Deny, 
''  or  his  successors,  or  such  persons  as  he  or  they  shall  appoint  from  time 
<*  to  time  to  mark  and  set  out  the  same." 

By  indenture  of  the  10th  of  January  1792,  John  Spotswood  demised 
unto  John  Irons,  his  executors,  admmistrators  and  assigns,  <'  All  that  him 
'Mn  Boygb,  which  he  purchased  from  R.  Bennett,  and  then  in  his 
"possession,  being  one-half  of  that  part  of  Boygh  called  Ballagh's  Hill, 
"with  all  the  rights,  members,  and  appurtenances  thereunto  belonging, 
"  or  in  anywise  appertuning  **  (which  premises  were  and  are  part  of  the 
lands  of  Ardenariff  aforesaid),  for  the  term  of  twenty-one  years,  with  a 
toties  quoHes  covenant  for  renewal,  at  the  yearly  rent  of  £2.  3s.  3d^ 
and  renewal  fine  of  £2.  3s.  9d.  This  lease  contained  the  following  ex- 
ception : — "  Excepting  and  always  reserving  out  of  this  demise  all  timber 
"  and  timber  trees,  wood  and  underwood,  timber  under  ground,  and  all 
"  royalties  of  what  nature  or  kind  soever,  as  the  same  are  and  may  be 
"  excepted  from  time  to  time  by  the  then  Bishop  of  Derry  and  his 
"  successors  from  the  said  John  Spotswood,  his  heirs  and  assigns." 

The  premises  demised  to  J.  Spotswood  consisted  of  about  2600  acres 
of  land;  of  which  about  1000  acres  were  mountain,  covered  with  turbary, 
and  the  residue  arable  and  pasture  land.  The  premises  demised  to 
J.  Irons  consisted  at  the  present  time  of  about  28  acres  of  arable  and 
pasture  land,  and  50  acres  of  mountain  covered  with  turbary  :  but  it  was 
alleged  by  the  petitioners,  that  in  1792  the  quantity  of  the  arable  and 
pasture  lands  was  much  less ;  and  that  it  had  been  since  increased  by  re- 
claiming some  parts  of  the  mountain,    where  the  turbary  had  been  cut 

out. 

In  the  year  1818,  J.  Spotswood  assigned  his  interest  in  the  lease  from 
the  Bishop  to  the  respondent  James  Douglas :  and  the  interest  of  J. 
Irons  in  the  lease   of   1792,  upon  his  death  in   1810,  vested  in  hit 
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sons,  the  petitioners,  William  and  Jacob  Irons.  Both  the  head-lease 
and  the  sub-lease  were  regularly  renewed  eyery  year ;  and  in  both,  the 
same  exceptions  and  reservations  were  inserted  as  were  contained  in  the  ori- 
ginal leases  respectively. 

In  1835,  James  Douglas,  pursuant  to  the  provisions  of  the  3  &  4  IP.  4, 
c  37,  notified  to  the  Ecclesiastical  Commissioners  for  Ireland  and  also  to  the 
Bishop  of  Derry,  that  he  was  ready  and  willing  to  purchase  the  fee- 
simple  and  inheritance  of  and  in  the  lands  and  premises  demised  by  the 
head-lease ;  and  the  terms  having  been  agreed  to,  by  indenture  of  the 
1st  of  June,  made  between  the  Bishop  of  Derry  of  the  first  part,  the 
Ecclesiastical  Commissioners  for  Iceland  of  the  second  part,  and  James 
Douglas  of  the  third  part,  the  Bishop  of  Derry,  pursuant  to  and  by 
virtue  of  the  said  act,  and  in  consideration  of  the  sum  of  £1080.  5s.  4d. 
paid  by  J.  Douglas  into  the  Bank  of  Ireland  to  the  credit  of  the  Ecclesi- 
astical Commissioners,  and  of  the  yearly  rent  of  £106.  128.  4^.,  granted 
and  released  to  James  Douglas  and  his  heirs,  *'  all  that  and  those,  that 
'Herritory  or  precinct  of  land  called  the  Termon  or  Erenagh  lands  of 
"  Bovenagh,  containing  by  estimation  half  a  quarter  of  land  or   two 
"  ballyboes,  commonly  called  or  known  by  the  names  of  Ardenariff  and 
« Bovenagh,  and  situate  in  the  Barony  of  Kennaught  and  county  of 
"  Londonderry ;  with  all  houses,  outhouses,  buildings,  gardens,  yards, 
"  orchards,  ways,  paths,  passages,  waters,  watercourses,  royalties,  mines, 
<<  minerals,  trees,   woods,   underwoods,   commons,   commonable   rigdts, 
"  hedges,  ditches,  fences,  mounds,  bogs,  mosses,  turbaries,  privileges,  profits, 
"  commodities,  advantages,  easements  and  appurtenances  whatsoever,  to  the 
'*  said  lands  and  premises  thereby  conveyed,  or  to  any  of  them,  or  to  any 
"  part  thereof,  respectively  belonging  or  in  anywise  appertaining,  or  with 
**  the  same,  or  any  part  thereof,  then  or  at  any  time  heretofore  usually 
held,  occupied  or  enjoyed,  or  accepted,  reputed,  deemed,  taken  and 
known  as  part,  parcel,  or  member  thereof,  or  of  any  of  them  res- 
**  pectively ;  and  the  reversion  and  reversions,  remainder  and  remainders, 
<'  yearly  and  other  the  rents,  issues  and  profits  thereof,  with  their  and 
<«  every  of  their  appurtenances ;  and  all  the  estate,  right,  title,  interest,  use, 
*'  trust,  inheritance,  property,  possession,  claim  and  demand  whatsoever, 
"  at  law  or  in  equity,  or  otherwise  howsoever,  of  him  the  said  Bishop  of 
"  Derry  of,  in,  to,  or  out  of,  or  upon  the  said  lands,  tenements  and  pre- 
mises, with  their  and  every  of  their  appurtenances.     To  hold  the  said 
lands,  tenements  and  premises,  and  all  other  the  premises  thereby  re- 
**  leased  and  conveyed,  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  to  the  said  James  Douglas,  his  heirs  and  assigns  for 
ever,  in  as  full,  large,  ample  and  beneficial  a  manner  as  the  said  Bishop 
of  Derry  had,  or  might  or  could  have,  power  or  authority  to  grant, 
release  or  convey  the  same,  under  or  by  virtue  of  the  said  act  of  Par- 
"  Hament  :*'    subject   to   the   rents    and    covcnauts  in   said   indenture 
fflcntioned. 
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Shortly  tfter  the  execution  of  this  coDyeyance,  J.  Douglas  called  upon 
the  peUtionen  and  his  other  under-tenants,  having'  totie$  qvotiet  eo- 
Tenants  for  renewal^  to  contribute  to  the  purchase-money  paid  by  lum 
to  the  Ecclesiastical  Commisnonersy  in  proportion  to  the  value  of  thdr 
interest  in  the  said  lands  and  premises ;  the  parties,  however,  could  Dot 
agree  upon  the  amount ;  for  the  respondent  insisted  that  as  the  convey- 
ance in  fee  to  him  did  not  contun  any  exception  of  the  turbaries,  ftc^  he 
was  entiUed  not  merely  to  the  turbaries  upon  the  petitioners'  farm  and 
those  of  the  other  tenants  on  the  lands,  but  also  to  the  ground  and  so3 
of  all  the  bogs  and  mosses  therein :  on  the  other  hand,  the  petitioners 
insisted  that  they  were  entitled  to  have  the  renewals  of  the  lease  of  1792 
executed  to  them  without  the  exceptions  contained  in  that  lease  being 
inserted  therein.     There  were  also  disputes  between  the  parties  as  to 
whether  the  sub-tenants  should  contribute  to  the  costs  of  the  conveyance 
of  the  fee  to  the  respondent ;  and  abo  as  to  certain  crediu  which  the 
petitioners  claimed  for  over-payments  on  account  of  renewal  fines.    In 
consequence  of  this  disagreement,  the  respondent  in  February  1836  filed 
a  petition  in  the  Equity  Exchequer,  and  obtained  an  order  referiog  it  to 
the  Remembrancer  to  inquire  and  report  the  sums  of  money  to  be  paid  and 
contributed  by  the  present  petitioners,  and  the  other  tenants  of  the  lands, 
as  and  for  a  contribution  towards  the  purchase-money  paid  by  said  James 
Douglas,  or  towards  reimbursing  him  a  portion  of  the  sums  of  money 
paid  by  him  in  respect  of  the  purchase  of  said  lands,  according  to  the 
value  of  their  respective  interests  in  the  said  lands.     Under  this  order  of 
reference  J.  Douglas  filed  a  charge,  in  which  he  calculated  the  amount 
of  the  sum  to  be  contributed  by  the  petitioners  upon  the  principle  that 
he  was  entitled  to  the  bogs,  mosses  and  turbaries  comprised  in  and  granted 
by  the  conveyance  in  fee ;  and  he  claimed  contribution  not  only  towards 
payment  of  the  purchase-money,  but  also  for  interest  thereon,  and  for  the 
costs  of  the  conveyance.     The  discharge  of  the  present  petitioners  and  of 
the  other  under-tenants  contested  the  right  of  J.  Douglas  to  contribution 
for  the  interest  and  costs ;  and  claimed  that  they  were  respectively  enti- 
tied  to  the  bogs,  mosses  and  turbaries  lying  within  their  several  holdings ; 
and  admitted  that  they  were  liable  to  contribute  in  respect  of  the  value 
thereof.      The  Remembrancer  having  decided  that  the  under-tenants 
were  not  liable  to  contribute  to  the  interest  or  costs,  intimated  his  in- 
tention of  reporting  specially  as  to  the  principal  question;   and  gave 
directions  to  have  a  report  prepared  accordingly,  finding  that  if  the  Court 
should  be  of  opinion  that  the  petitioners  were  entitied  to  the  bogs, 
mosses,  turbaries,  and  all  other  appurtenances  situate  and  lying  within 
that  portion  of  the  lands  conveyed  in  fee  to  the  respondent,  which  «as 
in  their  possession  ;  the  sum  which  they  were  bound  to  contribute  was 
£27.  18s.  O^d. :  but.  if  the  Court  should  be  of  opinion  that  J.  Douglas, 
and  not  the  under-tenants,  was  entitled  to  sud  bogs,  mosses,  turbaries, 
and  appurtenances,  that  in  such  case  the  sum  which  they  were  bound  U> 
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contribute  was  only  £26.  Is.  Il|d.     Before  the  report  was  made  up,  the 
the  6  &  7  W.  4,  c.  99)  was  passed ;  and  thereupon,  on  the  15th  of 
November  1 836,  the  petitioners  served  a  notice  upon  the  respondent, 
stating  that  as  they  were  under  that  act  entitled  to  a  conveyance  in  fee 
of  the  lands  held  by  them  under  the  respondent,  and  as  they   were 
aniious  to  avoid  unnecessary  expense  and  delay,  and  were  ready  to  pay 
their  contribution  to  the  purchase-money  paid  by  the  respondent  and 
all  rent  and  fines  due  by  them,  upon  his  executing  to  them  such  convey- 
ance in  fee-simple ;  they  thereby  undertook  to  pay  to  the  respondent 
the  contribution  to  such  purchase-money  admitted  by  them  as  their  pro- 
portion in  their  discharge,  upon  his  executing  to  them  a  conveyance  of 
the  fee-simple  and  inheritance  of  their  lands,  in  the  words  of  the  grant 
from    the    Bishop    and  Ecclesiastical  Commissioners   to  him.     In  reply 
to  this,  the  respondent  stated  that  he  was  ready  to  execute  to  them  a 
conveyance  of  a  perpetual  estate  and  interest  in  the  lands  they  held  under 
him  in  the  words  of  and  in  strict  conformity  with  their  lease,  upon  pay- 
ing to  him  as  and  for  their  contribution  to  his  purchase-money  the  sum 
mentioned  in  his  charge  as  payable  by  them  (and  in  which  sum  no  con- 
tribution was  charged  for  or  in  respect  of  the  bogs,  mosses  and  turbaries), 
together  with  all  rents  and  fines  due  by  them.     Some  further  notices 
passed  between  the  parties  for  the  purpose  of  ascertaining  the  precise 
amount   of   the   rent,   which  the   respondent  required  to  be  reserved 
upon  the  conveyance  in  fee  to  the  petitioners;   and  on  the  17th  of 
December  1836,  the  petitioners  tendered  to  the  respondent  the  sum 
of  £27.  1 8s.  O^d.,  being  the  sum  reported  payable  by  them  as  their  con- 
tribution  (if  it  should  be   held  that  they  were  entitled  to  the  bogs, 
mosses  and  turbaries),  together  with  all  arrears  of  rent  and  fines  due  by 
them.      This  sum  was  accepted  by  the  respondent,  without  prejudice 
to  his  disputing  the  petitioners'  claim  to  the  bogs,  mosses  and  turbaries* 
On  the  22nd  of  December  the  petitioners  tendered  to  the  respondent 
a  conveyance  in  fee  of  the  lands  held  by  them,  in  the  same  words  as  that 
from  the  Bishop  to  the  respondent,  mutatis  mutandis^  to  be  executed  by 
bim.     This  the  respondent  declined  to  do  ;  and  thereupon  the  petitioners 
presented  the  present  petition,  praying  that  the  respondent  might  be 
ordered  to  execute  the  conveyance  so  tendered;  or  else  that  it  might  be 
referred  to  the  Remembrancer  to  settle  and  approve  of  a  proper  deed  of 
conveyance  of  the  fee-simple  and  inheritance  of  said  lands  to  them. 

In  answer  to  the  petition,  the  respondent  insisted  that  he  was  not 
bound  to  convey  the  bogs,  mosses  and  turbaries  to  the  petitioners ;  that 
they  were  not  demised  by  the  lease  of  1792,  being  expressly  excepted  - 
therefrom,  and  that  he  was  only  bound  to  grant  in  fee  the  same  premises 
which  had  been  previously  demised  with  toties  quoties  covenant  for  re- 
newal :  that  though  the  petitioners  were  now  in  possession  of  certain 
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bogs,  yet  they  were  not  so  originally,  and  tbat  their  poaeteioB  mini  bate 
originated  in  a  trespass.     He  further  stated  that  (here  vere  several  other 
tenants  upon  the  lands  conveyed  to  him  in  fee,  who  had  noC  any  bog  or 
turbary  included  within  the  premises  demised  to  them ;  and  thai  if  be 
were  compelled  to  e:iecute  a  conveyance  in  the  terms  required,  the  con- 
sequence would  be  thai  those  tenants  would  be  wholly  deprived  of  ibe 
right  of  turbary  which  he  and  J.  Spotswood  had  granted  to  them  npon  the 
bogs  now  in  the  possession  of  the  petitioners,  and  of  other  of  his  tMiants. 
He  also  stated  that  he  himself  was  possessed  of  a  coni*miU  on  the  lands 
conveyed  to  him,  the  water  for  which  came  from  rivers  which  ran  from 
the  mountain,  through  the  farms  of  many  of  the  MitM  quoiiet  tenants ; 
and  he  submitted  that  if  he  were  to  grant  conveyances  in  fee-Ample  of 
the  water  and  water-courses  appertaining  to  the  said  farms*  the  toUet 
guoHes  tenants  of  those  &rms  might  divert  the  water  from  hinu 

The  petition  came  on  to  be  heard  in  Easter  Term  1838,  sod  was 
further  argued  in  Michaelmas  Term  1838.  The  question  as  to  the  con- 
struction of  the  Church  Temporalities  Acts  was  argued  at  some  length ; 
but  it  being  objected  on  the  part  of  the  respondent,  that  the  quantity 
of  land  then  in  the  petitioners'  possesnon,  had  not  been  demised  by  the 
lease  of  the  10th  of  February  1792, — ^for  that  by  that  lease  the  arable 
land  only,  but  not  the  soil  in  the  bog,  was  demised,  with  a  liberty  to  the 
tenant  to  cut  turf  on  the  bog  for  hb  own  use ;  and  that  since  the  demise, 
the  tenant  and  those  deriving  under  him,  taking  advantage  of  the  liberty 
to  cut  turf  given  to  them  by  the  lease,  had  reclaimed  mach  of  the  bog 
over  which  they  were  entitled  to  a  right  of  turbary  only,  whereas  (hey 
were  only  entitled  to  such-  land  as  had  been  in  the  possession  of  R. 
Bennett  or  of  John  Irons,  when  the  lease  of  1792  was  made, — it  was^  on 
the  8th  of  November  1838,  ordered  by  the  Court  that  the  matter  of  the 
petition  do  stand ;  and  by  consent,  that  the  respondent  do  bring  sack 
ejectment  against  the  petitioners  as  he  might  be  advised ;  and  that  oo 
the  trial  of  such  ejectment,  the  title  of  the  respondent  under  the  Ecck- 
siastical  Commissioners  should  be  admitted,  and  that  it  should  be 
considered  that  the  lease  of  the  12th  of  February  1792,  was  an  existing 
lease ;  so  that  the  question  on  the  trial  of  such  ejectment  should  be, 
whether  the ,  bog  claimed  by  the  petitioners'  petition,  or  any  and  what 
part  thereof,  passed  by  the  lease  of  the  12th  of  February  1792.  The 
ejectment  was  tried  before  Pennefather,  B.,  at  the  Spring  Assises  1839, 
for  the  county  of  Londonderry,  when  the  jury  found  that  the  defendants 
were  not  guilty  of  the  supposed  trespasses ;  and  that  21a.  3iu  32r.  in  the 
lower  part,  and  82a.  1b.  17p.  of  the  bog,  as  now  in  their  possesstoo, 
passed  under  the  lease  of  1792. 

On  the  17th  of  November  1839i  the  matter  of  the  petition  agmn  came 
on  to  be  discussed  ;  when  it  appeared  that  tbe  respondent  insisted  that 
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in  the  coDveyance  to  be  executed  to  him,  there  should  be  excepted  and 
reserved  to  himself  and  all  his  tenants  of  the  lands  conveyed  to  him 
by  the  Bishop,  a  right  of  turbary  over  the  bogs  to  be  conveyed  to 
the  petitioners ;  and  also,  that  all  royalties,  waters  and  water-courses, 
should  be  excepted  out  of  the  conveyance.  It  was  argued,  upon  his 
bebslf,  that  all  turbaries  whicb  had  been  reserved  to  the  Bishop  by  the 
lease  of  1792,  were  granted  to  him>  by  the  conveyance  of  the  fee ;  and 
that  he  now,  in  that  respect,  stood  precisely  in  the  same  situation  as  the 
Bi^iop.  With  respect  to  this  line  of  argument,  the  following  obser- 
vations were  made  by — 
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PsniiSFATHtA,  B«*-«-The  Bisliop  reserves  to  himself  and  his  successors 
"  all  turbaries:''  but  what  is  a  turbary  ?  It  is  a  right  of  cutting  turf  in  a 
partieolar  place;  not  of  cutting  turf  where  there  is  no  turf,  nor  over  the 
whole  bog.  It  is  matter  of  evidence  and  of  user,  wbat  was  the  right  of 
turbary  which  the  Bishop  had.  The  respondent  calls  on  the  Court  to 
say  that  there  was  a  right  of  turbary  reserved  to  the  Bishop,  over  every 
portion  of  the  entire  bog  demised  to  Spotswood. 

There  are  two  things  now  in  controversy ;  the  right  to  the  royalties, 
distinguishing  royalties  from  a  right  to  turbary ;  and  the  right  to  the 
turbary*  As  to  the  latter,  it  is  impossible  for  us  now  to  decide  it,  without 
further  information :  for  the  respondent  claims  a  right  of  turbary  as  derived 
from  the  Bishop ;  and  immi  comtat  that  there  ever  was  a  right  of  turbary 
exercised  by  the  Bishop  over  this  spot  of  bog  demised  to  the  petitioners. 
Therefore,  there  must  be  a  reference  on  that  subject.  And  to  save  ex- 
pense, we  will  direct  the  Remembrancer  to  settle  a  draft  of  the  deed  of 
conveyance. 


H 
tl 

U 

it 

4« 

u 
u 
u 
u 
l( 
<« 
(I 
if 


The  following  order  was  then  pronounced : — 

**  Refer  it  to  the  Chief  or  Second  Remembrancer  to  inquire  and  report 
whether  the  respondent  is  entitled  for  himself  or  under-tenants,  to  any 
and  what  right  of  turbary  upon  the  lands  and  premises  comprised  in  the 
lease  of  the  10th  of  February  1792,  in  the  petition  mentioned,  and  to 
what  eiUent  particularly,  regard  being  had  to  the  several  leases  and  sub- 
leases and  other  deeds  or  instruments  mentioned  in  the  petition  and 
answering  affidavit,  and  to  the  premises  comprised  in  the  said  several 
leases  and  assignments*  and  to  the  user  of  such  alleged  right  of  turbary 
from  the  date  of  the  said  lease  of  the  10th  of  February  1792,  and 
regard  being  also  had  to  the  rest  of  the  estate  purchased  from  the 
Bishop  of  Derry.  And  the  petitioners  admitting  that  the  respondent 
is  entitled  to  an  easement  in  the  several  water-courses  in  the  premises 
comprised  in  the  said  lease  of  the  10th  of  February  1792,  or  adjoining 
thereto,  and  the  respondent  claiming  a  right  greater  than  a  mere  ease- 
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''  ment  in  such  water-courses,  and  insisting  that  such  water-courses  should 
"  be  reserved  out  of  the  conveyance  to  be  executed  to  the  petitioners,  of 
**  the  premises  comprised  in  said  iease  of  the  10th  of  February  1792, 
*'  Let  the  sud  Chief  or  Second  Remembrancer  inquire  and  report  the 
'*  rights  of  the  respondent  in  respect  of  such  water-courses  and  the  extent 
*'  thereof.  And  let  the  said  Chief  or  Second  Remembrancer  settle  a 
"  draft  of  a  deed  of  conveyance,  to  be  executed  by  the  respondent  to  the 
*^  petitioners  according  to  the  rights  of  the  parties  and  pursuant  to  the 
**  statute  in  that  case  made  and  provided.  Reserve  further  order  and 
«  costs  until  the  return  of  the  report." 

In  pursuance  of  thia  order,  the  Second  Remembrancer  made  his  report, 
dated  the  6th  day  of  May  1841.  By  it,  after  stating  the  demise  from 
the  Bishop  of  Derry  to  John  Spotswood,  and  the  lease  of  the  10th  of 
February  1792,  by  the  latter  to  John  Irons,  as  hereinbefore  set  out, 
and  that  on  the  portion  of  land  demised  by  the  lease  of  1792,  there  is  a 
bog  or  piece  of  ground  covered  with  turbary ; — ^he  reported  that  during 
the  last  fifteen  years,  the  respondent  has  been  used  to  give  and  grant 
permission  to  certain  of  his  tenants  occupying  other  portions  of  the  lands 
of  Ardenariff,  demised  to  him  by  the  lease  from  the  Bishop  of  Derry  (in 
which  portions  so  occupied  by  the  said  tenants,  there  was  not  any  turbary), 
to  enter  upon  the  said  bogs  in  the  portion  of  the  said  lands  demised  to 
the  petitioners  by  the  indenture  of  the  10th  of  February  1792,  and 
therein  to  cut  and  make  turf  for  their  own  consumption,  and  to  direct 
them  so  to  do :  and  that  the  persons  so  obtaining  such  permission  from 
the  respondent  have  accordingly  entered  upon  the  said  bog,  and  have  cat 
and  made  turf  for  their  own  consumption  respectively,  and  have  continued 
so  to  do  from  year  to  year  continuously,  without  any  hindrance  or  inter- 
ruption from  the  petitioners,  or  from  the  Bishop  of  Derry  :  but  he  further 
reported  that  he  did  not  find  that  any  such  right  to  give  or  grant  such 
permission,  was  assumed  by  the  respondent  or  John  Spotswood,  anterior 
to  such  period.  The  Remembrancer  further  stated  in  his  report,  that 
the  respondent  had  also  during  the  said  periods,  given  permission  to  his 
tenants  upon  the  lands  of  Bovenagh  and  Ardenariff,  respectively,  not 
having  any  turbary  on  their  holdings,  to  enter  and  cut  turf  upon  the 
bogs  in  the  holdings  of  divers  others <  of  his  tenants  upon  the  lands  of 
Bovenagh  and  Ardenariff,  in  whose  holdings  there  was  turbary,  other 
and  besides  the  petitioners ;  and  that  such  persons  had  accordingly  en- 
tered upon  and  cut  turf  for  their  own  consumption  upon  the  premises  held 
by  them  on  the  bogs  upon  the  holdings  of  said  other  tenants,  without  any 
hindrance  or  molestation  from  them,  or  from  the  Bishop  of  Derry :  and 
that  the  petitioners,  and  those  from  whom  they  derived,  and  also  the 
several  other  tenants  of  the  lands  of  Bovenagh  and  Ardenariff,  upon 
whose  farms  there  were  turbaries,  had  from  time  to  time,  and  at  all  timcfi 
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cut  lurf  for  their  own  use  and  consumption,  and  had  also  from  time  to 
time,  and  at  all  times,  given  permission  to  their  under-tenants,  cottiers, 
and  other  persons,  as  they  thought  proper,  to  cut  turf  thereon  ;  and  that 
they  had  cut  turf  accordingly  without  any  interruption  or  disturbance 
from  the  Bishop  of  Derry  or  John  Spotswood,  or  the  respondenf,  down 
to  the  time  of  his  report. 

As  to  the  water-course,  the  Remembrancer  reported  that  the  respon- 
dent was  possessed  of  a  water  corn-mill  and  flax-mill,  situate  upon  a  portion 
of  the  prembes  demised  by  the  lease  from  the  Bishop  ;  and  that  he  and 
bis  tenants  in  possession  of  said  mills,  have  had  the  right  to  and  enjoyment 
of  a  stream  of  water  running  in  a  water-course  to  the  mills,  through  and 
along  divers  portions  of  the  lands  held  by  the  petitioners,  and  others  of 
the  respondent's  tenants  of  the  said  lands  and  premises  ;  and  had  klone 
hitherto  used  such  streams  as  a  mill-race  ;  and  that  the  respondent  and 
his  tenants  of  the  mills,  had  from  time  to  time,  aod  at  all  times,  exercised 
a  right  by  themselves  and  their  servants  and  workmen,  of  cleansing, 
scouring  and  repairing  the  water-course,  and  the  banks  and  sides  thereof; 
but  that  the  responc(jent  had  no  other  or  greater  right  in  said  water- 
course than  as  above  stated. 

With  respect  to  the  draft  of  the  conveyance  of  the  inheritaDce,  the 
Remembrancer  reported  that  the  petitioners  had  submitted  to  him  a  draft 
of  a  deed  of  conveyance,  and  that  the  respondent  insisted  that  there 
should  be  inserted  therein  a  clause  or  proviso  in  the  words  following : — 
"  Provided  always,  and  it  is  the  true  intent  and  mefliing  of  these  presents 
"  and  of  the  parties  hereto,  and  it  is  hereby  covenanted  and  agreed  upon 
**  by  said  James  Douglas,  and  William  Irons  and  Jacob  Irons,  for  them- 
"  selves  respectively,  and  for  their  several  and  respective  heirs  and  assigns, 
*'  that  notwithstanding  the  above  grant  of  bogs,  turf,  mosses  and  turbary,  it 
"shall  and  may  be  lawful  for  the  said  James  Douglas,  his  heirs  or  assigns, 
"  to  direct  any  person  residing  in  the  said  townland  of  Ardenariff,  who 
*'  has  no  bog  within  his  tenement  or  holding,  to  resort  to  the  bogs  or 
'*  turf  mosses  in  the  possession  of  said  William  Irons  and  Jacob  Irons 
"  for  the  purpose  of  cutting,  winning  or  saving  turf  thereon ;  and  that  the 
"  persons  so  directed  by  the  said  James  Douglas,  his  heirs  or  assigns, 
"  shall  and  may  cut,  win  and  carry  away  such  quantity  of  turf  each  year 
"  as  may  be  necessary  for  their  own  consumption  respectively,  without 
"  the  interference,  molestation,  refusal  or  opposition  of  the  said  William 
**  Irons  and  Jacob  Irons,  or  either  of  them,  their  heirs  or  assigns,  or  any 
**  person  deriving  under  them,  or  any  of  them :"  but  that  inasmuch  as 
having  regard  to  the  lease  from  the  Bishop  of  Derry  and  the  annual 
renewals  thereof,  in  which  the  exception  and  reservation  heretofore 
mentioned  was  always  contained ;  and  to  the  sub-lease  of  the  10th  of 
February  1792,  and  the  renewals  thereof,  he  did  not  think  that  the 
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r«9pondeiii  had  for  himself  or  his  ander-tenaots  any  right  of  torbarT 
on  the  premises  comprised  in  the  lease  of  Febmary  1792,  and  thai  aej 
such  right  as  he  assamed  to  hare  o?er  same,  and  as  was  tbereinbefbre 
stated,  was  eiercised  merely  by  the  sufferance  of  the  Bisihop  of  Derry, 
he  refused  to  insert  such  proriso  in  the  deed  of  conTeyaoce ;  and  ap- 
proved of  the  draft  submitted  to  him  by  the  petitioners. 

In  the  draft  of  the  deed  of  conveyance  lyprofed  of  by  tbe  Renwm- 
brancer,  the  description  of  the  lands  conveyed  was  in  the  same  terms  as 
those  used  in  the  lease  of  1792,  to  which  were  added  the  aame  geneial 
words  as  were  used  in  the  conveyance  of  the  fee  from  the  Bishop  of 
Derry  to  the  respondent;  *' Saving  and  always  reserving  to  the  said 
**  James  Douglas,  his  heirs  and  assigns,  tenants  and  occupiers  of  the  corn* 
^'mill  and  flasnaill  of  Ardeoariff  and  Bovenagh,  or  either  of  them,  the 
''full  and  free  use  and  enjoyment  of  the  water  and  water-course  now 
''running  along  the  said  lands  and  premises  hereby  conveyed,  with  power 
"  to  him  and  them  respectively  of  repairing  the  banks  of  and  deaBsiog 
"said  water-course,  in  as  full  and  ample  a  manner  as  he  and  they  res- 
"  pectively  have  hitherto  used  and  enjoyed  the  sam^." 

To  this  report  the  respondent  excepted,  because  the  Remembrancer 
bad  not  inserted  the  above  mentioned  clause  or  proviso  in  the  draft  of  the 
deed  of  conveyance. 


For  the  petitioner8,-*-Serjeant  Greene^  Mr. 
J.  Brooke^  Q.  C. 


Q.C,  and  Mr. 


For  the  respondent, — Mr.  PennefMer^  Q.  C,  Mr.  Warren^  Q.  C.,  and 
Mr. «/.  Shin* 

The  question  so  far  as  it  depended  upon  the  construction  of  the  Church 
Temporalities  Acts,  was  debated  at  length ;  but  as  the  judgment  of  the 
Court  did  not  at  all  proceed  upon  the  construction  to  be  given  to  those 
statutes,  the  argument  is  here  omitted.  The  other  arguments  of  Counsel 
are  fuUy  adverted  to  in  the  judgment  of  the  Court.  The  cases  referred 
to  were  Byrne  v.  J?i^o(a);  ClayUm  v.  The  Duke  of  NewetuUe{b)i 
and  Mone  v.  Faulkner  (e). 

Pehhsvathbb,  B. 

There  haa  been  a  great  deal  of  litigation  between  theae  parties  with 
reference  to  the  petition  presented  by  Mr*  Douglas ;  but  as  that  petition 
has  fallen  to  the  ground,  it  n  not  necessary  that  we  should  pronounce 
any  opinion  upon  the  matters  sbout  which  it  was  convenant,  or  make 
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any  rule  with  respect  to  the  costs  of  it.     We  have  merely  to  consider  the 
question  raised  hy  the  petition  now  before  us ;  and  in  determiniag  that,- 
we  do  not  find  it  necessary  to  pronounce  any  opinion  upon  the  abstract 
point  decided  in  Bgrne  v.  Hvgo.     Our  judgment  in  this  case  proceeds 
upon  what,  in  our  opinion,  is  the  true  construction  of  the  deeds  which 
have  been  executed  between  the  parties,  and  of  the  leases  from  the 
Bishop  to  John  Spotswood  and  the  respondent.    It  appears  that  this 
petition,  which  was  presented  under  the  6  &  7  IF.  4,  c.  99»  claimed 
on  behalf  of  the  petitioners  a  right  to  the  soil  of  this  bog ;  and  at  the  first 
hearing  of  the  petition,  the  respondent  having  insisted  that  the  soil  of 
the  bog  did  not  pass  to  the  petitioners,  the  Court,  from  the  manner  in 
which  the  lease  of  1 792  was  worded — it  being  a  demise  of  the  premises 
as  held  by  a  former  tenant  thereof — was  not  able,  without  the  asMstance 
of  a  jury,  to  determine  what,  exactly,  passed  under  it.     The  petitioners 
claimed  the  soil  of  the  bog :  the  respondent  insisted  that  the  soil  did  not 
pass  under  the  demise ;  we  therefore  were  under  the  necessity  of  having 
that  question  determined  by  a  trial  at  law ;  and  accordingly  an  ejectment 
was  directed  to  be  brought,  and  such  directions  were  given  by  the  order 
as  insured  a  decision  of  the  qoestioii.     The  case  was  tried,  and  the  jury 
found  that  the  soil  of  the  bog  did  pass  by  the  lease  of  1792;  for  they 
found  that  the  bog  had  been  occupied  and  enjoyed  by  the  former  tenant. 
So  far,  therefore,  as  that  matter  was  in  dispute,  the  petitioners  estab- 
lished their  right  to  the  soil  of  the  bog,  in  opposition  to  the  case  made  by 
the  respondent.     The  petition  then  came  on  to  be  heard  a  second  time ; 
and  the  Court  were  prepared  to  make  an  order  directing  a  conveyance  to 
be  executed  pursuant  to  the  finding  of  the  jury  ;  when  it  was  insisted,  on 
behalf  of  Mr.  Douglas,  that  although  the  soil  of  the  bog  passed  from  Mr. 
Spotswood  to  John  Irons  by  the  demise  of  1792,  and  therefore,  was 
to  be  considered  vested  in  the  petitioners,  yet  that  nevertheless  he,  Mr. 
Douglas,  had   a  right   of  turbary  over   the  premises.     We   therefore 
referred  it  to  the  Remembrancer,  after  declaring  that  the  petitioners  were 
entitled  to  a  conveyance  of  the  premises,  to  settle  the  draft  of  the  deed  of 
conveyance,  having  regard  to  the  instruments  which  had  been  executed  in 
relation  to  the  premises ;  and  a  particular  clause  was  inserted  in  the  order 
in  relation  to  the  water-course,  containing  the  precise  admission  which 
the  petitioners  made  as  to  the  right  of  Mr.  Douglas  thereto,  and  stating 
how  much  more  Mr.  Douglas  insisted  he  was  entitled  to ;  and  the  costs 
of  all  parties  were  by  the  order  reserved.     The  parties  then  went  before 
the  Remembrancer,  and  the  draft  of  the  conveyance  is  settled  in  the 
manner  in  which  the  petitioners  said  that  it  ought  to  be  prepared.     So 
far  as  this  right  of  turbary  is  concerned,  the  Remembrancer  has  been  of 
opinion  that  the  clause  insisted  on  by  the  respondent  ought  not  to  be 
inserted  in  the  conveyance ;  and  he  made  his  report  accordingly.     To 
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that  report,  an  exception  has  been  taken  by  the  respondent ;  and  nov 
let  us  see  what  it  is  that  the  respondent  demands.  By  the  terms  of  the 
original  lease  from  the  Bishop  of  Derry  to  Mr.  Spotswood,  there  is  a  gene- 
ral  reservation  of  a  right  of  tarbary  to  the  Bishop  and  his  successors; 
and  there  is  an  express  clause,  engrafted  upon  that  resenration,  that  Mr. 
Spotswood  should  have  for  himself  and  for  all  his  under-tenants  of  the 
lands  demised,  a  right  of  turbary  on  the  premises^ — to  cut  turf  for 
their  own  consumption.  The  effect  of  that  is,  that  a  right  of 
turbary  passed  to  Spotswood  from  the  Bishop,  for  himself  and  all  his 
under-tenants,  for  the  use  of  and  consumption  on  their  premises ;  and 
something  ultra  that  right  of  turbary  was  reserved  to  the  Bishop  and  his 
successors.  What  that  was,  no  person  has  been  able  to  point  out ;  it 
never  was  exercised  or  claimed  by  the  Bishop  or  his  successors ;  nor  does 
it  appear  to  me  that  any  thing  in  substance  was  in  point  of  fact  reserved 
to  the  Bishop  beyond  that  which  was  given  to  the  tenant.  Mr.  Spots- 
wood  being  then  so  entitled,  and  having  those  rights  for  himself  and  h'ls 
under-tenantSy  grants  a  lease  to  the  ancestor  of  the  petitioners  of  a 
portion  of  the  bog,  over  which  this  general  right  of  turbary  extended. 
He  made  that  grant  without  making  any  reservation  to  himself  of  this 
right  of  turbary,  or  of  any  right  of  turbary  whatever.  The  effect  of 
that  is,  that  under  the  lease  of  1792,  Irons  took  the  bog,  discharged  of 
any  right  of  turbary  in  Mr.  Spotswood  or  his  under-tenants.  That  is 
the  plain  meaning  and  interpretation  of  the  lease  of  1792.  No  man  can 
claim,  against  his  own  grant,  a  right  to  be  exercised  over  the  subject 
matter  of  that  grant.  Then  consider  what  was  claimed  of  the  respon- 
dent before  the  Remembrancer :  Mr.  Douglas  claims,  by  his  exception, 
that  very  right  of  turbary  for  himself  and  his  under-tenants,  which  had 
been  granted  to  Mr.  Spotswood  by  the  lease  from  the  Bishop  and  from 
which  he  discharged  this  particular  portion  of  the  lands,  which  he  demised 
to  John  Irons.  He  does  not  claim  any  right  of  turbary  reserved  to  the 
Bishop  uUrd,  that  right ;  but  he  claims  that  very  thing  which  the  Bishop 
had  granted  to  Mr.  Spotswood,  and  from  which  Mr.  Spotswood  had  dis- 
charged that  portion  of  the  premises  granted  by  him  to  John  Irons. 
That  is  the  situation  of  the  parties.  When  that  was  stated,  and  the 
able  Counsel  for  the  respondent  became  apprised,  exactly,  of  what 
their  client  had  done,  they  admitted  that  the  exception  must  be  over- 
ruled; — that  he  could  not  claim  in  derogation  of  his  own  act;  and 
that  having  granted  the  land  to  John  Irons,  without  reservation,  he 
could  not  say  that  he  was  entitled  to  a  right  of  turbary  over  this  portion 
of  the  land.  We  might  say  that  enough  was  conceded  by  that  admis- 
sion for  the«determination  of  the  question  now  before  us ;  namely,  the 
disposal  of  the  exception :  but  we  were  desirous  of  ascertaining  if  we  could, 
what  was  it  that  Mr.  Douglas  could  claim  ;  and  after  having  taken  out  of 
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the  general  right  of  turbary,  a  right  for  Mr.  Douglas  ami  all  his  under- 
tenants to  cut  turf  for  consumption,  the  Counsel  for  the  respondent 
could  not  tell  the  Court  with  any  distinctness,  what  it  was,  uitrd  that,  to 
which  the  Bishop  was  entitled.     They  claimed  for  the  respondent,  but 
in  another  way,  the  very  thing  which  the  Bishop  had  granted  to  Mr. 
Spotswood,  and  which  the  latter  had  granted  to  John  Irons ;— for  they 
said,  although  we  cannot  claim  it  under  that  reservation,  yet  the  Bishop 
having  a  general  right  to  the  turbary,  might  grant  a  right  of  turbary  to 
Mr.  Spotswood  for  himself  and  all  his  under-tenants :— that  very  thing 
which  Mr.  Spotswood  had  parted  with  to  John  Irons.      That  is  an  argu- 
ment which  cannot  be  pressed  on  the  Court.     It  is  very  unlike  a  power 
given  to  A.  to  charge  an  estate  with  £1000,  and  another  power  to  B.  to 
charge  the  estate  with  another  £1000;  and  that  by  a  release  of  the  one, 
the  other  was  not  barred.      The  person  taking  the  land  subject  to  such 
powers,   knew  what  he  was  taking ;    and  that  the  release  of  the  one 
would  not  discharge  the  other.     But  when  a  man  takes  land  discharged 
of  the  rights  of  A.  and  all  his  under-tenants  to  cut  turf  thereon,  it  cannot 
be  considered  that  although  he  takes  it  discharged  in  one  sense,  yet  that 
he  takes  it  charged  with  the  same  right  of  turbary  by  some  other  person. 
I,  therefore,  think  it  is  impossible  to  hold  that  there  is  any  right  of 
tarbary  reserved  to  Mr.  Douglas,  which  he  can  now  exercise  upon  these 
lands,  contrary  to  the  express  grant  made  of  them  by  the  lease  of  1792. 
The  covenant  for  renewal  expressly  points  to  this,  that  the  tenants 
were  at  all  times  to  hold  the  lands  in  as  full  and  ample  a  manner  as  Mr. 
Spotswood,  or  those  deriving  under  him,  held  them ;  and  that  no. further 
conditions  or  burthens  were  to  be  imposed  on  them.     That  is  our  view 
of  the  case,  founded  upon  a  consideration  of  the  acts  of  the  parties,  and 
the  construction  of  the  several  instruments  executed  by  the  Bishop,  Mr. 
Spotswood,  and  John  Irons.      The  consequence  is  that  the  exception 
taken  by  Mr.  Douglas  must  be  overruled.     And  we  do  not  think  that 
justice  calls  upon  us  to  refer  this  matter  again  to  the  Officer,  or  suffer 
this  party  again  to  try  his  hand,  by  setting  up  any  other  easement  in  the 
way  of  turbary.     No  other  right  which  he  could  claim  has  been  pointed 
out  to  us  with  any  distinctness ;  and  he  has  had  full  opportunity  of  sub- 
mitting his  case  to  the  Court. 

Then,  as  to  the  costs  of  this  matter.  The  petition  was  presented 
praying  for  a  conveyance  of  the  fee  ;  and  so  far  as  relates  to  the  petition 
and  the  first  hearing,  we  think  that  both  parties  should  abide  their  own 
costs.  But  with  regard  to  the  costs  of  the  proceedings  at  law,  in  which 
Mr.  Douglas  failed,  we  are  of  opinion  that  the  petitioners  should  have 
their  costs.  We  also  think  that  they  are  entitled  to  the  costs  of  the 
second  hearing,  when  the  matter  came  before  us  on  the  return  of  the 
hearing ;  for  that  hearing  was  rendered  necessary  by  Mr.  Douglas  having 
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obtained  an  order  for  liberty  to  bring  the  ejectment  to  try  a  question,  in 
which  he  afterwards  biled.  And  with  respect  to  the  costs  which  have 
been  incurred  in  the  subsequent  proeeedi(^[;S)  it  is  to  be  obserred,  that 
the  matter  of  this  petition  would  have  been  disposed  of  upon  the  second 
hearing,  if  Mr.  Douglas  had  not  then  set  up  the  present  claim,  in  which, 
also,  he  has  ^led.  As  to  the  water-eourse,  the  petitioner,  by  the  order 
under  which  the  present  report  is  made,  admitted  the  right  of  the  respon- 
dent to  it,  as  fully  as  it  has  been  established  before  the  Remembrancer. 
The  real  and  only  matter  in  dispute  was  the  right  of  turbary.  For 
the  reasons  assigned,  we  are  of  opinion  that  Mr.  Douglas  has  failed  in 
establishing  his  claim  to  the  turbary ;  and,  therefore,  we  think  that  the 
costs  incurred  since  the  last  hearing,  including  the  costs  of  the  present 
hearing,  should  be  paid  by  the  respondent. 

We  are  also  of  opinion,  that  the  petitioners  ought  to  have  liberty  to 
amend  their  petition,  by  striking  out  that  part  of  it  which  contains  their 
offer  with  regard  to  the  right  of  turbary  claimed  by  the  respondent  We 
give  no  opinion,  whatever,  upon  the  decision  of  the  Master  of  the  Rolls 
in  Bym€  v.  Hygo» 
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The  Right  Honorable  CHARLES  WILLIAM, 

Earl  of  FITZWILLIAM,       ....  Plaintiff': 
The  RevereDd  HENRY  MOORE,     .         .       .  Defetuhnt. 

(In  the  Rolls.)  j^^  12^  21, 

This  was  a  motion  on  behalf  of  the  plaintiff  on  bill  and  answer  for   an    Application  by 
injunction  prayed  by  the  bill,  to  restrain  the  defendant  and  his  agents,    ^^^  an^injuDc- 

&e.,  from  encroaching  upon  the  church-yard  or  burying-ground  belonging    tion  to  reata-aiQ 

,  a  ICcctor  froiu 

to  the  parish  church  of  Carnew,  by  erecting  a  school-house  or  other  encroaching 

building  thereon,  or  any  part  thereof,  until'  a  faculty  or  license  of  the  "Jyrchl^\rd 

Ordinary  of  the  diocese  for  that  purpose  should  have  been  duly  obtained,  and  parisb 

and  pending  all  proceedings  in  relation  thereto,  and  all  appeals,  if  any,  to  ^d^boufany  ' 

be  brouffht  aeainst  the  grant  or  issuing  of  such  faculty ;  and  that  if  it  faculty  or   H- 

•      11  1  1  •  1    t  #.      1         Til        t       1      .      •      i.      1  cense  from  the 

should  appear  that  the  said  defendant  had  already  obtained  a  faculty  or  Ordinary  for 

license,  he  should  be  restrained  from  so  proceeding  to  encroach  or  build  ^^^    purpose, 

as  aforesaid,  pending  the  suit  to  be  instituted  by  the  plaintiff,  to  have  echool-house 

said  grant,  faculty  or  license,  revoked.  fust d*'— it  'ap- 

The  biU  was  filed  by  the  plaintiff  as  a  parishioner,  on  behalf  of  himself  peai  log,    that 

and  the  other  parishioners,  and  stated  that  there  was  and  had  been  from  culty  had  been 

time  immemorial  a  parish  church,  church-yard  and  burial-ground,  in  the    fo^^lly     ob- 

tamed*  tne  a)i— 

parish  of  Carnew  in  the  county  of  Wicklow  and  diocese  of  Ferns,  which  shop  was  in  fact 

the  parishioners  were  in  the  habit  of  using,  and  by  law  were  entitled  to  partv^ajfd tha^ 

use  for  purposes  of  Divine  Worship,  and  for  burial  without  fee  or  charge,  from  the  condi- 

That  the  lands  adjoining  and  surrounding  the  church-yard,  together  with  p^^^^  ^^^  '^qo 

very  extensive  estates  in  the  said  parish,  were  and  had  been  for  many    irreparable  in- 

....  J^T   could  be 

years  in  the  tenure  and  possession  of  the  plaintiff  and  his  ancestors,  and    done ;  the  £c- 

that  the  plaintiff  was  then  seised  of  a  freehold  estate  in  possession  of  and  CourT*  havine 
in  the  said  several  lands  and  premises,  and  was  possessed  of  a  mansion-  the  proper  au- 
house  in  said  parish,  at  which  he  occasionally  resided  ;  and  that  plaintiff   i^  to^ave*^ 

and  his  tenants,  parishioners  of  said  parish,  were  entitled  to  all  the  rights  building  re- 

.  ,  .                     .           •  i_  moved    if  un- 
and  privileges  of  parishioners  of  said  parish.  lawfully  erect- 
That  the  said  church-yard  having,  by  reason  of  the  number  of  persons  ^»  ^  ^^ei^' 
buried  there  of  late  years,  become  insufficient  for  the  use  and  burial  of  guilty  of  erect- 
tbe  said  tenants  and  parishioners  dying  from  time  to  time,  the  plaintiff  ^"^t^fg   Court 

had  some  few  years  ago,  at  the  special  instance  and  request  of  the  tenants    may  interfere 

....  iiii.  •  0  ji_jji*t  the  suit  of 

and  parishioners,  granted  free  of  rent  a  piece  of  ground  to  be  added  to    the  Crown  to 

said  church- yard,  which  was  added  accordingly,  and  had  ever  since  been    restrain  aBish- 
^  °  •'  op  from  wast- 

ing the  proper- 
ty of  the  See,  or  at  the  suit  of  the  patron  of  a  living  to  restrain  the  Incumbent  from  wast- 
ing the  glebe-house  or  lands ;  but  sembie  as  to  the  church  and  churgh-yard,  the  Eccle- 
fliastical  Court  having  raOtme  f4iei  the  proper  jurisdiction,  this  Court  has  never  inter- 
fered to  restrain  the  acts  of  the  Incumbent  wiUi  respect  to  th«m. 
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part  of  same ;  but  notwith«tanding  such  grants  the  said  churcfa-jard  or 
burial-ground  continuing  to  be  insufficient,  the  pUuntiff,  and  his  eldest  sod 
Lord  Milton,  on  the  17th  of  April  1840,  at  the  further  iostance  aad 
request  of  the  tenants  and  parishioners,  granted  to  the  church-wardeDs  a 
further  piece  of  ground  containing  thirty  perches,  for  ever,  as  and  for  the 
site  of  a  new  parish  church  and  burial-ground  for  the  said  parish,  bat  upon 
condition  and  subject  to  re-entry  upon  the  same  or  any  part  thereof  being 
applied  to  any  other  than  the  uses  to  which  the  said  grant  was  made. 
That  such  grant  was  made  upon  the  representation  of  the  Rector  and  the 
church-wardens,  as  well  as  the  parishioners,  generally,  that  it  was  neces- 
sary for  the  accommodation  of  the  parish  in  consequence  of  the  andent 
church-yard  being  too  small ;  and  that  the  plaintiff  would  not  have  nude 
such  grant  but  upon  such  representation,  and  believing  it  to  be  true, — 
the  fact  being  that  the  said  parish  was  large  and  popnloosy  and  the  old 
church-yard  comparatively  small. 

That  the  defendant  being  the  Incumbent  of  smd  parish,  bad  lately 
threatened,  and  had  actually  began  to  encroach  upon  the  ancient  chmrdi- 
yard,  by  proceeding  to  erect  a  school-house  and  other  buildings  thereon, 
and  for  that  purpose  had  cut  down  and  felled  various  trees  and  shrubs 
growing  thereon,  and  to  appropriate  a  considerable  portion  of  the  said 
church-yard  to  such  building ;  by  reason  whereof  the  burial-ground  of 
the  parish  would  be  rendered  totally  insufficient,  and  great  scandal  wooid 
arise  and  insult  be  offered  to  the  feelings  of  the  parishioners  thereby,  and 
inasmuch  as  the  said  encroachment  and  making  of  the  proposed  site  for 
said  building,  would  trespass  upon  the  graves  of  two  children,  and  otherwise 
offend  the  plaintiff  and  the  greater  number  of  the  parishioners,  and  ill 
those  whose  relatives  and  friends  had  been  buried  from  time  to  time  in 
the  said  church-yard,  which  was  consecrated  ground. 

That  on  the  4th  of  May  1841,  plaintiff  caused  a  notice  to  be  served  oo 
the  Rector  and  church- wardens  respectively,  cautioning  them  against  mak- 
ing any  such  encroachment,  or  erecting  a  school-house  or  other  building  on 
said  church-yard ;  and  apprising  them  that  in  case  of  their  persisting  is 
making  such  encroachment  by  erecting  such  building,  the  plaintiff  would 
take  sucn  legal  proceedings  against  them  as  he  should  be  advised.  That 
notwithstanding  such  notice,  and  since  the  service  thereof,  the  said  Rev. 
Henry  Moore  persisted  in  his  intention  of  encroaching  upon  the  said 
cl)urch-yard  by  such  building,  and  in  pursuance  of  such  intention,  he  and 
his  agents  and  servants  threatened  to  commence  breaking  up  the  soil  and 
digging  the  foundation  for  sud  buildings ;  that  no  faculty  or  license  for 
that  purpose  had  been  obtained  by  the  defendant. 

That  neither  the  plaintiff  nor  the  other  parishioners  could  obtain  in  the 
Ecclesiastical  Court  any  injunction  or  other  mode  of  prevention  of  tbe 
intended  encroachment,  although  he  or  they  might,  in  the  event  of  such 
encroachment  having  been  made,  proceed  by  a  suit  in  that  Court  for  the 
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punishment  of  the  person  by  whom  such  unlawful  encroachment  was 
made,  and  for  the  removal  of  the  building  thereby  erected,  but  that  such 
proceeding  would  be  attended  with  great  delay  and  expense,  and  could 
not  afford  adequate  relief,  as  the  injury  by  means  of  such  encroachment 
would  be  irreparable.  That  no  encroachment  by  building  or  otherwise, 
could  lawfully  be  made  upon  the  church-yard,  without  a  faculty  or  license 
from  the  Ordinary;  that  on  the  3rd  of  May  1841,  the  plaintiff  had 
caused  a  awenU  to  be  entered  on  the  registry  of  the  Consistorial  or 
Bishop's  Court  of  Ferns,  against  the  granting  of  such  faculty  without 
notice  to  the  pUiintiff,  and  that  he  was  advised  that  he  could  successfully 
resist  any  application  in  said  Court  for  such  license. 

The  agent  of  Lord  Fitzwilliam  made  an  affidavit  verifying  the  principal 
allegations  in  the  bill,  and  further  deposing  that  the  said  Rev.  Henry 
Moore  had  lately  convened  a  meeting  of  the  parbhioners  for  the  purpose 
of  taking  into  consideration  the  propriety  of  erecting  a  school-house  upon 
a  part  of  the  old  church-yard,  and  that  such  meeting  having  been  attended 
by  deponent  and  a  great  number  of  the  parishioners,  the  said  Rev.  Henry 
Moore  refused  to  put  the  intended  resolution  to  the  meeting,  but  with 
the  assent  of  one  of  the  church-wardens  entered  it  upon  the  vestry 
books  as  an  act  of  vestry  at  such  meeting ;  that  the  said  Rev.  Henry 
Moore  having  been  called  upon  to  take  the  sense  of  the  said  meeting  as 
to  the  said  resolution,  and  having  refused  so  to  do,  the  parishioners  at 
said  meeting  thereupon  appointed  their  own  chairman  and  passed  a  con- . 
trary  resolution,  to  the  effect  that  no  school-house  or  other  building 
should  be  erected  upon  any  part  of  the  said  church-yard.  That  in  the 
opinion  of  deponent  and  of  Lord  Fitzwilliam,  and  of  a  large  majority  of 
the  parishioners,  the  erection  of  a  school-house  in  the  church-yard  was 
uncalled  for  and  unnecessary,  inasmuch  as  the  said  Earl  Fitzwilliam  had 
some  few  years  ago  built  a  large  and  commodious  school-house,  and  a 
dwelling-house  for  a  school-master  and  school-mistress,  within  a  hundred 
yards  of  the  said  church -yard,  at  the  said  Earl's  own  expense,  for  the  use 
of  the  children  of  his  tenantry  of  all  religious  persuasions ;  that  since  the 
erection  thereof,  the  said  Earl  had  paid  upwards  of  £200  per  annum  to  a 
school-master  and  school-mistress  for  attending  and  teaching  thereat ; 
and  that  it  had  been  attended  by  a  great  number  of  children  of  the  said 
parish,  and  visited  by  the  said  Rev.  Henry  Moore  and  the  Roman  Catho- 
lic clergy  of  the  parish  until  lately,  when  the  said  Rev.  Henry  Moore 
ceased  to  attend  or  visit  it. 

The  answer  of  the  defendant  admitted  the  rights  of  the  parishioners 
respecting  burial,  &c.,  as  stated  in  the  bill,  and  that  about  twelve  years 
ago,  the  church-yard  of  Carnew  having  become,  by  reason  of  the  number  of 
persons  interred  therein,  likely  to  become  insufficient  for  the  use  of  the 
parishioners,  the  complainant  at  the  special  instance  and  request  of  this 
defendant,  granted  free  of  rent  a  piece  of  ground  adjacent  to  the  original 
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church-yard,  and  about  oue  half  the  uze  thereof,  to  be  added  thereto; 
that  such  addition  was  accordingly  made,  and  had  ever  since  been 
part  of  the  church-yard.  That  it  was  not  in  consequence  of  the  said 
church-yard  continuing,  notwithstanding  such  addition,  to  be  insuffideat 
for  the  use  and  interment  of  the  parishioners,  that  the  further  grant  was 
made  by  the  complainant  and  his  son  in  1840,  but  because  the  church 
having  been  found  to  be  too  small,  was  examined  about  two  years  sgo  by 
the  provincial  architect,  with  a  view  to  its  enlargement,  and  upon  sach 
examination  he  condemned  the  building,  and  advised  that  a  new  pari^ 
church  should  be  erected  in  a  more  convenient  situation ;  that  in  conse- 
quence of  such  advice,  the  further  grant  was  made  for  the  site  of  so^ 
new  church  with  a  suitable  enclosure^  but  not  a  yard  for  interment,  and 
that  a  liberal  subscription  was  also  given  by  the  complainant  towards  the 
expense  of  erecting  such  new  church.  That  the  consent  of  the  principsl 
landed  proprietors  of  the  parish  having  been  obtained  to  the  proposed 
change  of  the  site  of  the  parish  church,  a  memorial  was  presented  for 
the  assent  of  the  Lord  Lieutenant  and  Council,  as  required  by  law  before 
such  change  could  be  made,  and  that  in  the  first  instance  the  complaiiiaat 
was  active  in  promoting  the  measure  of  building  a  new  church  upon  the 
site  lately  granted  for  that  purpose,  but  having  afterwards  conceived  t 
displeasure  with  defendant  respecting  the  management  of  the  school  ss 
after  mentioned,  determined  to  prevent  the  erection  of  the  new  chnrch, 
and  on  the  22nd  of  March  1841,  presented  a  counter  memorial,  stating 
that  he  had  been  induced  to  sign  the  previous  memorial  by  repre- 
sentations as  to  the  insufficiency  of  the  existing  site  for  a  suitable  parish 
church  and  church-yard,  but  that  since  the  presentation  of  such  memo- 
rial, certain  proceedings  had  been  taken  by  the  Rector,  by  which  it 
would  seem  that  the  existing  church-yard  was  not  in  his  opinion  so  in- 
sufficient as  represented,  inasmuch  as  without  knowing  what  would  be 
the  answer  to  the  memorial  presented  by  him,  it  had  been  proposed  by 
the  said  Rector  to  appropriate  a  certain  portion  of  the  said  church-yard 
to  the  erection  of  a  school-house  for  the  purpose  of  conducting  education 
there  under  the  system  of  a  society  called  the  Church  EducaUon  SocieUf 
for  Ireland,  such  system  being  directly  at  variance  with  that  recom- 
mended by  the  National  Board  of  Education  ;  and  therefore  praying 
that  if  upon  inquiry  it  should  appear  to  the  Lord  Lieutenant  advisable 
to  sanction  the  erection  of  the  new  parish  church  upon  a  site  different 
from  that  of  the  present  one,  his  Excellency  would  make  such  provisions 
as  would  prevent  the  appropriation  of  the  old  church-yard  in  the  manner 
apprehended,  not  only  because  the  intention  of  such  appropriation  w» 
not  disclosed  to  memorialist  when  he  was  requested  by  the  said  Rector 
to  sign  the  memorial  presented  by  him,  but  also  because  memcffialist  had 
reason  to  believe  that  one  of  the  objects  of  the  said  Rector  was  to  prevent 
the  education  of  his  parishioners  being  carried  on  as  it  then  was  in  the 
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sc'hooU  maintained  by  memorialist  upon  a  syBtem  similar  to  that  of  the 
National  Board.     The  defendant  further  stated  that  in  consetiuence  of 
such  counter  memorial  no  answer  had  as  yet  been  given  to  that  presented 
by  him.     He  denied  that  the  grant  made  in  1840,  was  for  any  other 
purpose  than  as  and  for  the  site  of  a  new  parish  Church ;  or  that  it  was 
at  all  intended  as  for  a  new  burying  ground,  or  that  it  was  made  in  con- 
sequence of  any  insufficiency  of  the  church-yard  for  the  use  and  interment 
of  the  parishioners.     Me  admitted  that  the  parish  was  large  and  popu- 
lous, but  stated  that  the  church-yard  was  now  capable  of  affording  ample 
accommodation  for  the  interment  of  the  parishioners  for  many  years  to 
come.     He  admitted  that  under  the  circumstances  after  mentioned,  he 
was  about  to  appropriate  a  small  portion  including  only  64  feet  by  30  of 
the  south-west  comer  of  ^the  ancient  church-yard,  but  not  any  part  of 
the  ground  granted  by  complainant,  to  the  erection  of  a  school-house  for 
instruction,  according  to  the  principles  of  the  Church  of  England,  of  160 
of  the  Protestant  children  of  the  parish,  of  whom  the  boys  were  re- 
ceiving instruction  in  the  vestry  room  of  the  church,  and  the  girls  in 
temporary  class-rooms  engaged  by  the  defendant,  there  being  no  school* 
house  for  said  children,  nor,  under  the  circumstances,  the  possibility  of 
procuring  one  otherwise  than  as  proposed  by  defendant. 

He  denied  that  he  ever  intended  or  threatened  to  erect  any  other 
building  in  the  church-yard  than  a  school-house,  and  farther  denied 
that  the  appropriation  of  the  small  spot  intended  for  such  purpose  would 
be  a  great  or  any  detriment  to  complainant  or  the  parbhoners,  or  inju- 
riously reduce  the  extent  of  burying  ground  in  the  church-yard,  or  that 
it  would  outrage  the  feelings  of  a  majority  of  the  parishioners  whose 
departed  friends  and  relations  had  been  interred  in  the  said  church- 
yard, or  create  scandal  by  trespassing  on  the  graves  of  two  children ;  the 
fact  being  that  one  hundred  and  seventy -seven  out  of  two  hundred  and 
two  heads  of  Protestant  families  in  the  parish  expressely  desired  and 
voted  for  the  erection  of  the  school-house  upon  the  intended  site, 
the  said  site  being  a  rocky  spot  in  which  only  one  interment  had  taken 
place  within  one«and-twenty  years,  and  from  which  the  remains  of 
the  person  interred  were  soon  afterwards  removed,  on  the  special 
ground,  as  stated  by  the  brother  of  the  deceased,  that  the  spot 
was  impracticable  as  a  family  burial  place.  The  defendant  admitted 
that  therewere  within  the  intended  site  the  remains  of  the  graves  of  two 
children,  but  of  a  period  so  remote  that  the  date  of  the  burials  could  not 
be  ascertained,  nor  did  any  one  in  the  parish  know  who  the  children  were 
or  to  what  families  they  belonged:  that  the  proposed  building  would 
not  disturb  their  graves,  the  intention  being  to  run  the  flooring  over 
them  in  the  same  manner  as  that  actually  adopted  in  the  oonstruclion  of 
the  church  itself. 

That  the  school  supported  by  the  complainant,  and  mentioned  in  his 
bill,  was  founded  by  his  father,  the  late  Earl,  and  conducted  for  several 
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yean  under  the  superintendence  of  the  Board  of  Trustees  of  Ensmiii 
Smith,  from  whom  it  had  a  grant,  and  was  chiefly  managed  by  this  defend- 
ant  and  his  curate  ;  that  of  late  years  it  was  placed  under  the  managemeiit 
of  a  committee  constituted,  as  the  defendant  and  his  curate  believed,  upon 
Tery  objectionable  principles,  and  new  rules,  in  violation  of  those  indis- 
pensably required  in  the  schools  under  the  Board  of  Erasmus  Smith  were 
adopted,  in  consequence  of  which  that  Board  withdrew  its  grant  from 
the  school ;  that  the  defendant  and  his  curate  felt  themselves  coerced  bj 
a  sense  of  duty  to  withdraw  from  the  committee ;  and  that,  being  placed 
under  what  they  deemed  improper  restraints  in  their  care  and  superin- 
tendence of  the  Protestant  children  in  the  school,  they  ultimately  ceased 
altogether  to  teach  at  or  visit  it,  but  not  until  after  several  remonstrances 
addressed  by  the  defendant  to  the  complainant  on  the  subject  of  the 
objectionable  regulations  of  the  school  had  been  disregarded. 

The  defendant  further  admitted  that  he  had  cut  down  a  few  trees 
and  shrubs  growing  in  the  church-yard,  but  stated  that  the  trees  so 
cut  down  had  been  appropriated  to  the  use  of  the  church ;  that  be 
did  not  take  any  step  towards  the  appropriation  of  the  small  spot  va 
the  comer  of  the  church-yard  for  the  erection  of  a  school-house  until 
alter  he  had  consulted  the  Bishop  of  the  diocese,  and  obtained  his  assent 
thereto  and  his  promise  of  a  subscription  for  the  intended  schod,  ss 
also  the  assent  of  the  churchwardens  and  a  large  majority  of  the  Pro- 
testant parishioners,  nor  until  it  appeared  that  the  site  for  a  suitable 
school-house  for  the  Protestant  children  of  the  parish  could  not  other- 
wise be  procured*  That  the  complainant  being  the  landlord  of  all  the 
lands  in  the  neighbourhood  of  the  church,  a  memorial  was  presented 
to  him  from  one  hundred  and  seventy-seven  out  of  two  hundred  and  two 
heads  of  Protestant  families  in  the  parish,  praying,  him  '*  to  grant,  or  let, 
<*  or  permit  the  purchase  of  a  piece  of  ground  for  the  erection  of  a  school- 
**  house ;"  to  which,  on  the  27th  of  February  1841,  he  answered,  posi- 
tively refusing  to  comply  with  the  prayer  of  the  memorial,  on  the  ground 
that  he  deemed  the  existing  school  sufficient. 

That  being  under  the  belief  that  a  vote  at  vestry  was  necessary  to 
render  the  appropriation  of  any  part  of  the  church-yard  for  the  erection 
of  a  school-house  legal,  defendant  summoned  a  vestry  meeting;  that 
shortly  before  the  meeting  he  saw  the  draft  of  an  opinion  of  Dr.  Stock, 
by  which  it  appeared  that  he  had  acted  in  error  in  calling  the  meeting, 
and  that  the  intended  vote  was  wholly  unnecessary ;  that  the  meeting 
being  attended  at  complainant's  desire  by  several  Roman  Catholic  clergy- 
men with  their  flocks,  defendant  declined  putting  any  question  to  the 
meeting,  wbhing  to  avoid  the  unpleasant  discussion  which  should 
otherwise  ensue,  and  in  due  form  dissolved  the  me^ng  and  left  the 
church  with  hu  friends.  He  admitted,  however,  that  an  entry  signed  by 
himself  and  one  of  the  churchwardens  was  made  ki  the  vestry  book  as  of 
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that  date  to  the  effect  that  at  a  yestry  duly  convened  it  was  resolved,  that 
the  south-west  corner  of  the  church-yard  might  be  appropriated  to  the 
erection  of  a  school-house :  but  further  stated  that  there  was  no  intention 
of  acting  upon  it.  That  subsequently,  a  resolution  of  the  Rector  and  the 
churchwardens  of  the  parish,  and  signed  by  them  respectively,  allocating 
the  south-west  corner  of  the  church-yard  for  the  erection  of  a  school- 
house  was  duly  entered  in  the  vestry  book. 

That  the  Roman  Catholic  parishioners  had  for  several  years  discon- 
tinued the  use  of  the  parish  church-yard  for  the  burial  of  their  deady 
preferring  the  burying  grounds  attached  to  their  own  places  of  worship ; 
that  before  such  discontinuance,  they  used  that  part  of  the  yard  lying  to 
the  east  exclusively,  and  never  the  westward  side,  at  one  corner  of  which 
was  the  intended  site  for  the  school-house. 
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Mr.  Brewster^  Q.  C,  and  Mr.  RadcUff^  for  the  motion. — It  is  to  be 
lamented  that  the  Reverend  defendant  has  thought  it  necessary  to  en- 
cumber his  answer  with  a  long  account  of  a  difference  of  opinion  between 
him  and  Lord  Fitzwilliam  on  the  subject  of  education,  and  to  give  to  this 
difference  the  character  of  religious  controversy.  Whether  the  system 
of  education  for  the  children  of  the  poor  approved  of  by  Earl  Fitz- 
william or  that  sanctioned  by  the  defendant  be  the  right  one,  is  a  question 
on  which  this  Court  will  not  adjudicate,  and  which  has  nothing  to  do  with 
the  real  question  in  the  cause,  namely,  whether  this  Court  will  interfere 
to  prevent  an  unlawful  encroachment  upon  a  parish  church-yard,  the  Ec- 
clesiastical Court  not  having  jurisdiction  to  afford  such  relief.  There 
can  be  no  doubt  that  the  resolution  of  the  Rector  and  churchwardens 
could  not  justify  the  appropriation  of  any  part  of  the  church-yard  to  any 
other  than  the  purposes  for  which  it  was  originally  intended  and  con- 
secrated ;  they  could  not  make  a  pathway  across  it,  much  less  appropriate 
part  of  it  for  the  erection  of  a  school-house,  without  a  faculty  from  the 
Ordinary  for  that  purpose :  Roger^s  JEccL  Lawy  238 ;  Rother  v.  Vicar 
of  Norihfieet  (a) ;  Ex  parte  Blackmore  (6)  ;  Bryan  v.  Whistier  (c).  A 
faculty  tould  not  be  obtained  without  giving  notiee  of  the  application  for 
it  to  the  parishioners  whose  rights  it  would  affect ;  TaitersaU  v.  Knighted) ; 
Partington  v.  Rector  of  Barnes  (e) ;  they  would  be  entitled  to  shew 
cause  against  it,  and  if  in  their  opinion  improperly  granted,  they  should 
have  nn  appeal  to  the  Metropolitan,  and  again  from*  him  to  the  Court  of 
Delegates. 

It  will  be  urged  upon  the  other  side  that  our  application  should  be  to 
the  Ecclesiastical  Court,  which  has  jurisdiction  roHone  loci;  but  to  that 

(a)  3  Ada.  14,  16,  4  Hag.  164.  {b)  1  B.  &  Adol.  123. 

(c)  8  B.  &  Cress.  293.  (d)  1  FhiU.  232. 

(e)  2  Ph.  T.  Lee.  345. 
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objection  there  is  the  plain  answer,  that  ahhough  the  Eccletiastical  Coort 
may  have  jurisdiction  sufficient  for  the  |Kirpose  of  a  viodictiTe  proseontor — 
although  it  can  severely  punish  the  offender,  and  apply  a  remedy  alter 
the  mischief  has  been  committed,  it  has  not  that  jnriadictioii  the  exercise 
of  which  is  alone  desired  in  this  case,  namely,  the  jurisdiction  which  can 
prevent  a  mischief  irreparable  in  its  nature — the  injury  to  be  done  to 
the  rights  and  feelings  of  the  parishioners  by  disregarding,  and  misappro- 
priating, for  however  short  a  time,  the  consecrated  ground  which  both 
religion  and  the  law  of  the  land  have  set  apart  and  given  to  them  for 
their  burial. 


Mr.  Warreny  Q^  C,  and  Mr.  Whitendey  contra, — Every  sentence  in 
the  defendant's  answer  is  pertinent  and  materiaL  The  answer  demonstrates 
by  the  documents  which  it  sets  forth,  that  whatever  may  be  the  strict  law 
of  which  the  complainant  seeks  to  take  advantage,  the  manoer  hi  which 
he  has  brought  forward  his  case  disentitles  him  to  any  fiivour  in  this  Court; 
that  having  refused  the  prayer  of  one  hundred  and  seventy-seven  out  of 
two  hundred  and  two  heads  of  Protestant  families  in  the  paririi  of  Camev 
<<  to  granty  or  let,  or  permit  the  purchase  "  of  any  small  spot  on  hb  ex- 
tensive estates  in  the  parish  for  the  erection  of  a  school-house  where 
Protestailt  children  might  be  educated  under  the  superintendence  of  their 
pastors,  and  receive  that  form  of  Scriptural  instruction  approved  of  by 
their  parents  and  spiritual  guides — and  having  by  such  refusal  driven  the 
Protestant  parishioners  and  their  pastor  to  their  last  expedient  of  appro- 
priating for  the  desired  purpctse  a  comer  of  the  church- yard  which  happens 
to  be  impracticable  as  burying  ground — ^tbe  noble  compUinant  now  comes 
to  this  Courtis  professing  to  care  for  the  poor,  and  aadn  for  an  injunctioa 
to  prevept  their  rights  and  feelings  being  injured  and  outraged  by  (he 
threatened  encroachment  upon  the  church-yard,  while  hb  real  purpose  is 
to  induce  this  ^Qourt  to  lend  its  high  power  to  enable  him  to  take  by 
violence  from  the  Protestant  poor  of  the  parish  of  Camew  all  means  of 
education,  if  they  cannot  overcome  their  religious  objections  to  the  system 
^hich  he  has  thought  proper  to  approve  of. 

The  point  of  law  on  which  he  relies  is  at  most  one  of  mere  form. 
The  Bishop  of  the  diocese  has  not  only  assented  to  the  intended  toeroaeh- 
ment  on  the  church-yard  by  the  erection  of  a  school-house,  hot  has  pro<* 
mised  a  subscription  towards  defraying  the  expenses  of  it,  end  there  can 
be  no  doubt  that  if,  in  such  a  case,  it  were  proper  to  incur  the  costs  of 
an  application  for  a  faculty,  it  would  be  granted.  The  complainant  knows 
this,  but  his  equity  is,  that  although  the  Bishop  should  grant  the  fincolty, 
he  can  appeal  against  such  grant  to  the  Metropolitan,  and  although  the 
Metropolitan  should  affirm  the  grant,  he  can  still  further  appeal  to  the 
Court  of  Delegates,  and  therefore  asks  the  Court  to  grant  an  injunction 
pending  all  this  litigation  on  the  intended  appeals  in  the  £ccIe^ia!!ttcaI 


t^'iari; 
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''^'M^'^is;  he  fairly  promises  that  he  will  prolong  such  litigation  to  the 
-  ''^^*Q^iD08t,  and  he  may  shrewdly  expect  that  before  such  a  course  is  half 

^Q«r,  a^i  ^i^g  Rector  and  churchwardens  of  Carnew  will  be  ruined  by  their 
^  ^  ^.isKupha,  and  the  funds  for  the  Protestant  school-house  totally  exhausted. 
^^^km^y/fe  submit  that  in  no  view  of  this  case  could  the  present  application 
"iforM^jgustained.  The  soil  and  freehold  of  the  church-yard  are  in  the 
^  '^  ^fsim>n  I  Booihly  V.  BaUjf  (a) ;  Com.  Dig.  tit  Cemetery^  2  :  and  the  care 
^'''}eai!K'.i«he  church-yard  is  entrusted  to  the  churchwardens  :  Quilter  v.  New- 
^  a/vt  a(,«n  (6) :  therefore,  the  consent  of  the  Rector  and  churchwardens  is  in 
leral  deemed  sufficient  to  justify  any  alteration  or  encroachment  upon 
•  church wyardy  and  a  plea  of  such  consent  was  held  to  be  a  good  answer 

<  v/t~[?article8  for  setting  up  a  monument  which  by  its  extraordinary  dimes- 
vjI  Dc:>>'ns  was  in  the  nature  of  an  encroachment  on  the  church-yard :  Sayer 

r^es:  Bowles  (cy  The  church  wardens  could  not  of  themselves  make  an  alteration 
rri^-^.  %:lhout  the  consent  of  the  Incumbent ;  but  where  both  the  Rector  and 
jf'Lnr.^urch wardens  consent,  the  Ecclesiastical  Court  will  sanction  an  act  done 
i  U  r^hough  without  a  license,  if  such  a  license  should  have  been  granted, 
[|e.i9^;4   analogy  to  the  doctrines   of  equity   in   the  cases  of  trustees   and 

.^..  uardians;   Walter  v.  Montague  (d)  i  Roger's' Bcdes.  Lawy  437. 
r/jf.    In  cases  of  nuisance  in  a  church-yard,  the  Ecclesiastical  Court  has  the 
jjp^^xclusive  jurisdiction  ratione  loci  :  Quilter  v.  Newtown  (b) ;  Buxton  v. 
,.    Z!alcott{e)\  Cade  v,  Newnhafn(f);   WUsony.  M^Math{g)\  Large  v. 

.,^Alton(K)\  Wenmouth  y,  Collins  (i).     The  bill  does  not  make  out  any 

ibing  like  a  case  of  waste ;  and  even  if  it  did,  the  Court  would  not  grant 

an  injunction  at  the  suit  of  the  plaintiff,  who  entitles  himself  merely  as  a 

\,  parishioner  ;  Str achy  y.  Francis  {k)\  Knight  v,  Mosely(J)\   Wither  y. 

\^  Dean  of  Winchester  (wi)  j  Jefferson  v.  Bishop  of  Durham  (n). 


1841. 

RoUs. 


Master  of  the  Rolls. 

[After  stating  the  case  made  by  the  bill  and  the  contents  of  the 
defendant's  answer,  and  after  observing  that  the  entry  admitted  by  the 
defendant  to  have  been  made  in  the  vestry-book  and  purporting  to  be 
a  vote  or  resolution  of  a  meeting  at  vestry,  held,  according  to  legal  notice, 
on  the  l6th  of  February  1841,  was  inaccurate  and  ought  not  to  have 
been  made,  but  that  in  the  present  case  nothing  turned  upon  it,  his  Honor 
proceeded  to  deliver  his  judgment  to  the  following  effect]  : — 


June  21. 


(a)  Hob.  69. 

(c)  1  Adams,  641. 

{e)  3  Phil.  90. 

{g)  3  Phil.  89 ;  S.  C.  3  Bar.  &  Aid.  346. 


ijh)  Cart.  161. 
{d)  1  Curt.  200. 
(f)  3  Phil.  90. 
(A)  Cro.  Jao.  463. 


(t)  3  Ld.  Raym.  860.  {k)  3  Atk.  217 ;  S.  C.  1  B.  8b  Pal.  116,  n. 

(0  1  Amb.  176.  (m)  3  Mer.  431. 

(ft)  1  Bo8.  &  PqI.  106. 
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1  ftoi  now  to  decide  whether  or  not  upon  the  facts  disclosed  on  both 
sides  I  should  grant  the  present  application,  and   at  the  plaintiff's  suic 
restrain  the  defendant  by  injunction  from  erecting  the  school-house  in 
the  corner  of  the  church-yard  ?     The  injunction  sought  for  is>  &c.  (His 
Honor  here  read  the  prayer  of  the  bill  already  stated).    It  has  been  said 
on  the  discussion  of  the  motion,  that  the  Reverend  defendant  has  stated 
matters  in  his  answer  which  do  not  properly  belong  to  the  case,  and  that 
the  question  raised  by  the  bill  has  nothing  to  do  with  the  differences 
which  may  exist  in  the  defendant's  parish  as  to  the  proper  mode  of 
educating  the  children  of  the  parishioners ;  but  I  am  clearly  of  opinion 
that  the  answer  is  not  open  to  any  such  objection,  and  that  whether 
Tiewed  with  reference  to  the  statements  in  the  bill,  or  as  necessarily  dis- 
closing facts  by  which  the  real  motive  for  filing  the  bill  might  appear,  it 
does  not  contain  any  statement  which  the  defendant  ought  not  to  have 
made.     Lord  Fitswilliam  entitles  himself  as  a  parishioner,  and  his  case 
is,  that  the  erection  of  the  intended  school-house  will  be  an  encroah- 
ment  upon  the  parish  church-yard,  to  the  great  detriment  and  injury  of 
the  plaintiff  and  the  other  parishioners — that  it  is  wholly  unnecessary, 
there  being  at  present  a  very  sufficient  school — and  that  by  reason  of 
the   intended   encroachment    "great  scandal  will  arise,  and  insult  be 
offered  to  the  feelings  of  the  parishioners."  Surely  it  cannot  be  said  that 
when  the  defendant  by  his  answer  states  facts  tending  to  shew  that  hj 
the  intended  encroachment  no  injury  or  scandal  could  arise,  and  that  the 
present  school  is  one  at  which  all  the  children  of  the  parisb  cannot  be 
educated  consistently  with  their  religious  opinions,   he  is  introdudng 
matter  irrelevant  to  the  case. 

But  assuming  the  facts  to  be  as  set  forth  in  the  bill,  and  the  law  to  be 
as  stated  by  plaintiff 's  Counsel,  the  question  still  remains,  whether  tbb 
Court  should  grant  at  the  plaintiff's  suit  the  relief  sought  by  him. 

The  case,  if  to  be  considered  one  of  nuisance,  should  properly  be 
within  the  jurisdiction  of  the  Ecclesiastical  Court  ratione  lodf  and  could 
not,  I  think,  be  maintained  upon  the  grounds  on  which  the  Coort  of 
Chancery  would  interfere  in  cases  of  nuisance.  But,  suppodng  that  the 
Court  would  restrain  an  ecclesiastic  by  injunction  ft-om  committing  waste 
or  doing  an  act  of  irreparable  injury  in  the  church-yard,  or  other  land  in 
his  possession  in  right  of  the  church,  and  that  the  plaintiff  seeb  to 
sustain  his  application  upon  that  ground,  it  remains  to  be  considered 
whether  upon  the  facts  now  appearing,  a  case  of  waste  or  irreparable 
injury  is  made  out,  and  if  so — whether  the  plaintiff  as  a  parishioner  is 
entitled  to  complain  of  it. 

The  cutting  down,  for  the  use  of  the  church,  a  few  trees  growing  in 
the  church-yard,  was  not  waste,  but  the  lawful  act  of  the  Rector ;  nor 
could  the  erection  of  the  intended  school-house  upon  the  proposed  site 
and  in  the  manner  specified  be  considered  as  waste,  nor  as  an  act  of  ii' 
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reparable  injury.  The  intended  building  it  appears  will  disCurb  nothing. 
If  the  erection  of  it  without  a  license  be  unlawful,  it  may  be  removed, 
and  the  ground  upon  which  it  is  to  stand  be  restored  to  the  church-yard 
as  before.  It  is  plun  from  the  facts,  as  stated  in  the  defendant's  answer, 
that  no  inconvenience  will  be  sustained  by  the  parishioners  if  this  Court 
shall  refuse,  pending  such  proceedings  as  they  may  be  advised  to  take, 
to  restrain  the  erection  ofthe  intended  school-house,  but  that  very  serious 
inconvenience  must  ensue  if  the  Court  were  now  to  adopt  a  different 
course. 

Again,  supposing  that  the  facts  committed  or  intended  by  the  defendant 
to  be  such  as  to  fall  within  the  general  principles  which  govern  the  inter- 
ference of  this  Court  in  cases  of  waste  or  threatened  injury  of  an  irre- 
parable nature,  a  question  would  arise  as  to  the  jurisdiction  roHone  loci. 
No  case  has  been  cited,  nor  am  I  aware  of  any  in  which  this  Court  has 
ever  interfered  at  the  suit  of  a  parishioner,  to  restrain  the  Incumbent  of 
a  parish  from  making  such  alterations  as  he  might  think  proper  in  the 
church  or  church-yard.  If  the  alterations  be  unlawful,  the  Ecclesiastical 
Court  has  jurisdiction  to  punish  the  person,  whoever  he  may  be,  who  has 
been  guilty  of  making  them.  Even  as  to  church-lands  in  general,  the 
cases  cited  on  the  motion  clearly  establish  that  although  this  Court  may 
interfere  to  restrain  waste,  it  will  do  so  only  upon  the  application  of  one 
duly  entitled  to  make  it.  At  the  suit  of  the  Crown,  a  Bishop  may  be 
restrained  by  the  injunction  of  this  Court  from  wasting  the  property  of 
the  see  ;  and  in  like  manner,  at  the  suit  of  the  Bishop  or  other  patron 
of  a  living,  the  Incumbent  may  be  restrained  from  wasting  the  glebe- 
house  or  lands ;  but  if  the  Bishop  or  patron  consents  to  the  Incumbent's 
act,  the  authorities  go  to  shew  that  it  is  not  for  a  parishioner  to  complun. 
[His  Honor  here  adverted  briefly  to  the  following  authorities :— *1  AmbL 
176 ;  3  Mer.  421 ;  2  Atk.  217  ;  2  Bro.  C.  C.  552  ;  2  Ld.  Raym.  850; 
3  ^.  ^  Aid.  245.] 

The  decision  of  Chief  Justice  Eyre  in  Jefferton  v.  The  Bishop  of 
Durham  was  cited  with  approbation  by  the  Lord  Chancellor  in  Wither  v. 
The  Dean  and  Chapter  of  Winchester  (a).  In  the  former  case  it  is  said 
that  only  th^  Bishop  or  patron  of  a  living  is  entitled  to  restrain  the  In- 
cumbent froHi  committing  acts  of  waste  upon  it ;  and  for  that  reason,  in 
the  latter  case  the  Court  refused  to  interfere  at  the  plaintiff's  suit.  This 
Court  is  not  anxious  to  interfere  in  cases  where  the  property  in  question 
belongs  to  the  church,  and  the  Ecclesiastical  Courts  have  jurisdiction.  In 
Henry  v.  The  Dean  and  Chapter  of  St.  PauFs(b)y  the  Master  of  the 
Rolls  seemed  to  be  of  opinion  that  in  the  case  of  church  property  the 
matter  ought  to  be  left  to  the  Ecclesiastical  Tribunals.  In  an  Anonymous 
case  (c).  Lord  Hardwicke  refused  to  entertain  a  motion  relative  to  a 


1841. 
RoiU. 


(a)  3  Mer.  431. 


(b)  3  Swat  510. 
(*?)  2  Ves.  sen.  451. 
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proceeding  in  the  EccleaiasUcal  Court ;  he  Midy  ^'  It  wm  torBtng  eTerj 
<<  thing  into  English  bill  in  this  Court,  the  Ecdeeiastical  Court  had  jam- 
^  diction  of  it ;"  and  as  to  the  discovery  sought,  he  says— ^  The  coiniiig  into 
^^  this  Court  in  aid  of  the  ecclesiastical  jurisdictioD  is  always  denied;  the 
^  plaintiff  cannot,  because  this  Court  will  not  be  ancillary  to  that ;  nor 
'<  does  the  defendant  then  want  it,  becaose  he  Bwy  exhibit  artidei  io  tbat 
^<  Court  and  have  an  answer  on  oath,  which  is  the  constant  course  there." 
Upon  the  whole  of  this  ease,  I  aas  of  opinion  that  I  ought  not  ioter- 
fere,  but  leave  the  plaintiff  to  proceed  in  the  Ecclenastical  Court  as  he 
may  be  advised.     The  case  upon  the  merits  is  very  clear :  the  pkiDdf 
comes  not  as  a  party  litigating  in  the  Ecclesiastical  Court  and  asking  this 
Court  to  preserve  the  property  in  question  until  the  right  shall  havt  beea 
determined  by  the   Ecclesiaaticsl  tribunal ;    but  under  drcumstsnces 
which  eaa  leave  no  doubt  aa  to  what  would  and  ought  to  be  the  deduea 
of  the  Ecdeslaatieal  CovC  if  any  auil  were  instituted  there,  ho  asks  this 
Court  by  its  interference  to  put  thct  defendant  under  the  necessity  of 
making  an  application  to  the  Ecclesiastical  Court,  which  he  seems  to 
be  aware  should  be  granted  aa  of  course,  but  which  he  promises  to 
resist  to  the  uttermost,  usd  make  the  ground-work  of  vexatious  and 
protracted  Utigation  by  his  intended  appeals,  pending  aM  which  he  siks 
that  the  defendant  shall  be  restrained  by  the  iojunctioa  of  this  Court. 
It  appears  that  the  Bishop  has  already  consented  to  the  builiUng  of  the 
school-house,  so  that  there  can  be  no  doubt  that  the  faculty  wouki  be 
granted  if  applied  for,  and  I  would  say  that  the  facts  discloaed  by  the 
pleaiUngs  are  such  as  would  not  merely  justify  the  Bishop  in  grantixig 
such  license,  but  render  it  his  imperative  duty  to  grant  it  if  ^iplied  for. 
A  memorial  signed  by  one  hundred  and  seventy-seven  out  of  two  hundred 
and  two  heads  of  families  professing  the  Protestant  religion  in  the  psrish 
is  presented  to  the  plaintiff,  whose  estate  covers  neariy  the  whole  psrish, 
praying  him  *'  to  grant  or  let,  or  permit  ike  purchase  of^  a  mere  patch 
of  ground — sixty-four  feet  by  thirty — for  the  site  of  a  school-house  at 
which  their  children  m^ht  receive  such  religious  instruction  as  they  sod 
their  pastor  approve  of,     The  plaintiff  refuses  the  small  request,  upon  the 
ground  that  he  deems  the  existing*  school-house  sufficient,  although  he 
knows  that  the  existing  school  is  conducted  upon  principles  at  variance 
with  the  religious  opinions  of  the  memorialists.     What,  in  effeet,  is  tbii, 
but  saying,  either  you  must  submit  your  children  to  a  system  of  edoca- 
cation  which  you  and  your  pastor  believe  to  be  wrong  and  inoonsisteot 
with  your  religious  principles,  or  I  will  not  allow  them  to  have  any  educa- 
tion at  all?  I  cannot  conceive  a  more  odious  tyranny  than  that  which  woaki 
deprive  a  person  of  the  benefits  of  education  unless  he  will  do  that  which 
his  conscience  disapproves  of.     Every  man  has  an  undoubted  right  to 
follow  the  faith  which  his  conscience  approves  of,  and  any  attempt  to 
compel  him  to  do  otherwise  is  a  tyrannical  exercise  of  power.    If  not  ooe 


CASES  IN  EQUITY. 


627 


hundred  and  seventy-seven,  nor  seventy-seven,  but  only  one  family  in  th^ 
parish  conscientiously  entertained  objections  to  the  system  of  education 
observed  in  the  present  school,  their  scruples  ought  to  be  respected,  and 
their  humble  prayer  for  leave  to  purchase  a  small  plot  for  a  school-house 
ought  not  to  have  been  refused. 

With  the  merits  of  the  rival  systems  of  education  this  Court  neither 
has  nor  can  have  any  thing  to  do.  Whatever  may  be  supposed  to  be,  or 
in  fact  may  be,  my  own  private  opinion  of  the  controversy,  I  must 
regret  that  the  complainant  has  taken  and  pursued  so  far  such  a  course 
respecting  it ;  and  I  am  bound  to  notice  and  to  deprecate  the  very 
improper  attempt  to  impose  upon  this  Court,  and  to  induce  it,  by  means 
of  an  uncandid  statement  disguising  its  real  object,  to  suffer  its  jurisdic- 
tion to  be  used  as  the  instrument  of  party  strife  and  actual  oppression. 

I  am  clearly  of  opinion  that  the  present  motion  must  be  refused,  and 
with  costs. 


END   OF   VOLUME    THIRD. 
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change for  new  stock,  such  stock  of  1814 
as  the  holders  thereof  were  willing  to 
bring  in,  upon  certain  terms.  The 
plaintiffs,  one  of  whom  was  a  Director, 
and  the  other  a  stockholder,  and  both 
subscribers  to  the  stock  of  1814,  refused 
to  accede  to  the  terms  offered  by  the  re- 
solutions of  1831  ;  but  having  so  acted, 
that  by  their  conduct  they  might  have 
induced  other  stockholders  of  1814  to 
accept  of  the  arrangement  proposed  by 


the  resolutions  of  1831— 4ipon  a  bill  filed 
for  a  specific  performance  of  the  terms  of 
the  resolutions  in  1814,  they  were  re- 
fused relief  in  respect  of  the  stock  of 
1814.  E.  E.  CorbaUis  v.  The  Under- 
takers  of  the  Grand  Canal  Company  29 

ALIENATION,    RESTRICTIONS 

ON. 
See  Will,  4,  5. 

AMENDMENT. 

See  Pleading,  I. — BiUt    1,   and 

llUBUly  1. 

The  Registrar  of  the  Diocese  b  the  proper 

officer  to  amend  the  tithe  certificate  and 

applotment,  pursuant  to  an  order  made 

under  the  1,  2  Vtc.  c.  107,  s.  16.   E.  E. 

Adair  v.  Jchnton  61 

ANNUITY. 
See  Receiver,  I.,  4. 

1.  A  gift  of  personal  annuities  to  A.  and 
B.,  <'  for  themselves  and  their  children," 
they  not  having  any  at  the  date  of  the 
will  or  the  death  of  the  testator,  gives 
them  the  absolute  interest.  C.  Heron 
V.  Stokee  163 

2.  An  agreement  for  the  payment  of  a  per- 
sonal annuity  for  the  joint  lives  of  A.  and 
B.,  will  be  specifically  performed,  and 
the  defendant  decreed  to  pay  it,  on  the 
ground  that  there  is  no  adequate  remedy 
at  law.     C.     Swijl  v.  Swift  267 

3.  *^  Whenever  an  annuity  Is  charged  on 
land,  I  connder  it  perfectly  setded, 
that  the  party  is  entitled  to  come  into 
a  Court  of  Equity  for  that  which  is 
the  appropriate  relief  in  such  a  case, 
namely  the  appointment  of  a  receiver.** 
Per   Lord  Plunket,  in  Ibid  274 

ANSWER. 
See  Evidence,  II. 

Pleading. — I.  Answer,  and 
III.  Answer. 

t 


2  APPEARANCE. 

APPEARANCE. 

See  Service. 

Practice  as  to  entering  an  appearance  for  a 

defendant  served  out  of  the  jurisdiction, 

pursuant  to  the  4  &  5  FT,  4,  c.  82.  £.  £. 

Atkinson  v.  Caldwell  190 

APPORTIONMENT. 
See  Tenants  under  the  Court,  6. 

ASSETS. 
See  Estate,   1,  2. 

Executors    and   Adminis- 
trators. 

ASSIGNMENT,   ASSIGNOR,    AND 

ASSIGNEE. 
See  Bankrupt  &  Bankruptcy,  7. 
Fraud,  1. 

Pleading — III.  BiU^  4. 
Renewai^  %  3,  5. 

ATTACHMENT. 

1  •  A  purchaser  cannot  be  attached  for  not 
completing  his  purchase  until  after  a  re- 
port of  good  title  has  been  obtained.  R. 
Vincent  ?.  Going  480 

2.  Where  a  decree  for  a  sale  contains  the 
usual  direction,  that  all  proper  and  ne- 
cessary parties  shall  join  in  conveying  to 
the  purchaser,  if  any  of  such  parties 
bound  by  the  decree  and  within  the  ju- 
risdiction afterwards  refuses  to  execute 
the  conveyance,  he  will  be  attached  in 
the  first  instance ;  and  the  Court  will  not 
make  an  order  that  the  Master  shall  ex- 
ecute in  his  name  under  the  Statute,  un- 
til it  appears  that  an  attachment  cannot 
induce  him  to  execute  propria  manu. 
R.     Uiher  Scanlan  474 

BANK  AND  BANKERS. 
1.  The  Bankers'  Act,  33  G.  2,  c.  14,  is  not 
repealed  by  the  6  G.  4,  c.  42;  and, 
therefore,  upon  the  stoppage  of  payment 
by  a  Joint  Stock  Banking  Company 
formed  under  the  latter  statute,  a  trust 
is  created  in  favour  of  the  creditors,  and 
•fleeting  all  the  property  of  the  share- 
holders— under  the  Banker's  Act,  which 
may  be  administered  by  this  Court,  at 
the  suit  of  any  creditor^against  the  Pub- 
lic Officer  of  the  company,  instituted 
without  making  the  other  creditors  or 
the  shareholders  parties ; — it  being  stated 
in  the  bill  that  the  co-partnership  assets 
are  sufficient  to  discharge  the  liabilities 


BANKRUPT,  &c. 

of  the  company,  and  it  not  appearing 
that  the  shareholders  have  any  other 
liabilities  than  those  of  their  co-partner- 
ship. R«  Fawcett  v.  Hodget  232 
2«  Upon  a  creditor's  bill  founded  on  the 
equity  of  33  G.  2  (Bankers'  Act), 
against  the  Public  Officer  of  a  Joint 
Stock  Banking  Company,  consbting  of 
a  very  large  number  of  persons  incorpo- 
rated and  registered  pursuant  to  the 
provisions  of  6  G^.  4,  c  42,  the  bank 
having  stopped  payment,  an  injunction 
to  restrain  the  Directors,  &&,  from  in- 
terfering, and  a  receiver  to  collect  the 
joint  property,  &c«,  appointed  before  an- 
swer, the  defendant  having  made  an* 
affidavit  for  the  purpose  of  resisting  the 
motion,  and  going  into  the  merits  of  the 
case.  Form  of  the  order :  authority  and 
duties  of  the  receiver — his  recognizance 
and  sureties,  and  remuneration.  R. — 
Achesan  v.  Hodges  516 

3.  The  33  G.  2,  c.  14,  applies  to  Joint 
Stock  Banking  Companies  registered  un- 
der 6   G.  4,  c.  42.     R.     In  Ibid    518, 

521, 523 

4.  "  I  am  of  opinion  tha^  by  virtue  of  the 
33  Cr.  2,  a  trust  was  created  for  the  cre- 
ditors when  the  bank  stopped  payment ; 
and  being  of  that  opinion  I  cannot  re- 
fuse a  creditor,  who  makes  a  proper  case 
for  it,  the  relief  which  I  believe  him 
entitled  to  in  virtue  of  the  trust."  Per 
Sir  M.  O'Loghlin,  M.  R.  in  Ibid     521 

BANK  NOTES. 
See  Bank&uftct,  6. 

BANKRUPT  AND  BANKRUPTCY. 

1.  A  creditor  by  judgment  entered  pur- 
suant to  a  warrant  of  attorney,  obtained 
an  order  for  a  receiver  under  the  5  &  6 
W,  4,  c.  65,  more  than  two  calendar 
months  before  the  issuing  of  a  commis- 
sion of  bankrupt  against  the  respondent, 
the  conusor ;  Heldy  that  his  execution 
was  protected  by  the  95th  section,  from 
the  operation  of  the  126th  section  oftbe 
6  W.  4,  c.  14.     E.  E.     Read  v.  Dam 

153 

2.  A  creditor  will  not  be  permitted  to 
prove  upon  the  bankrupt's  estate  for  bills 
or  notes,  if  notice  of  dishonour  be  not 
given  to  the  bankrupt  before  the  bank- 
ruptcy, or  to  the  assignees  subsequentlv. 
B.     In  re  Mullen  361 


BANKRUPT,  &c. 

S.  Application  by  bankrupt  after  an  ab- 
sence of  eight  years  in  America,  to  be 
at  liberty  to  surrender  himself  to  the 
Commission  and  pass  his  final  examina- 
tion, refused.  The  petitioner  not  having 
used  due  diligence  since  his  return  in 
communicating  with  his  assignee,  or 
seeking  personal  interviews  with  his  cre- 
ditors.   €.     Ex  parte  Wyse  361 

4.  If  upon  application  for  payment  by  the 
agent  of  the  assignee  to  a  party  returned 
as  debtor  to  the  bankrupt,  no  satisfac- 
tory explanation  be  given,  a  summons 
will  be  issued,  requiring  the  party  to  at- 
tend at  his  own  expense  before  the  Com- 
nissioners,  and  give  every  information 
with  respect  to  the  debt ;  and  if  the  debt 
be  not  due,  an  acquittance  can  be  proved 
of  iu     B.     In  re  G" Connor  363 

5.  It  is  discretionary  with  the  Commis- 
sioner to  give  any  costs  or  charges  to 
the  summoned  party  suspected  of  having 
bankrupt's  property,  or  supposed  to  be 
indebted  to  the  bankrupt.     B.     in  Ibid 

364 

6.  Application  to  be  at  liberty  to  prove  and 
receive  dividends  upon  bank  notes  pur- 
chased from  various  holders,  after  the 
date  and  issuing  of  the  commission,  re- 

fused.  No  satisfactory  evidence  having 
been  given  to  the  Court  of  the  time  or 
place  of  the  purchase  of  the  notes ;  the 
price  paid  for  them,  or  that  the  parties 
from  whom  they  were  purchased  were 
bond  fde  holders.  B.  In  re  Dela» 
cour  573 

7*  Assignee  not  chargeable  with  penal  in- 
terest for  the  detention  in  his  hands  of 
monies  of  the  estate,  if  direction  was  not 
given  under  the  49  G.  3,  c.  121,  ss. 
3,  4,  and  under  the  122nd  section  of 
the  6  W,  4,  c.  14,  by  the  creditor  or 
Commissioner  to  lodge  such  monies  in 
bank.     B.      InreFahy  585 

BEQUEST. 
See  Legacies  and  Legatees. 
Will. 


BILL 
See    Pleading, 

in.  Bill. 


1.     Sill — and 


BILLS  OF  EXCHANGE. 
See  BANKBurT&BAN]uiurTCTy2. 


COMMISSION.  •  3 

BISHOP. 
See  Injunction,  4. 
Waste. 

BISHOPS  LEASE. 
See  Deeds,  I.,  3,  4,  o. 

Landlobd  AND  Tenant,  1.^2. 

BOG. 
See  Deeds,  I.,  3. 

BOND. 

"  In  several  cases  it  has  been  held  that  where 
money  was  lent  on  credit  given  by  two 
persons,  who  passed  a  joint  bond  for  it, 
the  instrument  was  to  be  considered  as 
joint  and  several,  according  to  what  ap- 
peared to  have  been  the  intention  of  the 
parties."  Per  Sir  M.  O'Loghlin,  M.  R., 
in  G'Leary  v.  PurceU  344 

BOUNDARIES. 
See  Infant,  5,  6. 

CAUSE. 
See  Practice,  I. 

CERTIFICATE  OF  NO  CAUSE- 
See  Obdsb. 

CHARGES— FILING  OF* 
See  Creditors'  Suits,  1,  2. 

CHARGE. 
See  Lunacy. 

CHARTER. 
See  Renewal,  1. 

CHOSE  IN  ACTION. 
See  Bankruftct,  6. 

CHURCH  TEMPORALITIES  ACTS. 
See  Deeds,  I.,  3,  4,  5. 

Landlord  and  Tenant,  I.,  2, 

CLIENT. 
See  Solicitor,  2. 

COMMISSION. 

1.  A  commission  of  perambulation  for  set- 
ling  boundaries  cannot  be  obtained  by 
petition  under  the  5  C  2,  c.  9,  when 
there  are  minors  interested.  C.  In  re 
O'Brien  161 

2.  The  aflSdavit  of  service  did  not  state 
that  the  persons  served,  were  the  onfy 
persons  in  possession  of  these  lands,  which 
the  Court  considered  a  fatal  defect  Ibid 


i        COMMISSIONERS,  &c. 

COMMISSIONERS  OF  THE 
SHANNOI*. 
See  Costs,  V^  5. 

CONDITIONAL  ORDER. 
See  Order. 

CONSENT. 
After  final  decree  in  creditor's  sait*  a  con- 
sent in  the  nature  of  an  allocating  report 
will  not  be  made  a  rule  of  Court,  unless 
signed  by  all  parties  who  have  come  in 
under  the  decree  as  well  as  by  the  par- 
ties in  the  cause ;  and  there  must  be  an 
affidavit  to  that  effect.  R.  Cook  v. 
Briscoe  28 

CONSTRUCTION. 
See  Bond. 
Desds,  I. 
Rbsevtai^  1. 

CONTRIBUTION. 

See  Costs,  I.,  5,  8,  10,  &  IL,  1. 
Legacies  and  Leqatees,I,2 

CONVEYANCE. 
See  Deeds. 

Lardi^ord  and  Tenant,  I. 


COSTS. 
See  Pleading,  III. — BiU,  1. 

SaiiEs,  Judicial,  3, 9>  13, 14. 
Sequestration,  2. 
Solicitor,  3. 
I.  In  Creditor t^  Suits, 

1 .  A  creditor  who  proves  his  demand  under 
a  decree  for  the  administration  of  assets, 
will  not  be  heard  upon  the  final  hearing 
of  the  cause  to  ask  for  costs  incurred  by 
him  in  the  office  in  reducing  the  plaintiff''s 
demand :  there  being  no  special  case 
made  for  that.purpose  by  the  report.  E.E. 
Loughny  v.  JDilion  65 

2.  A  simple  contract  creditor,  who  institutes 
a  suit  for  the  administration  of  personal  as- 
sets, and  seeks  to  have  his  costs  as  against 
judgment  and  specialty  creditors  who 
may  come  in  under  the  decree,  ought  to 
make  a  case  for  it  by  his  bill  and  shew 
that  a  suit  was  necessary  for  the  due 
administration  of  the  assets,  and  pay- 
ment of  his  debt ;  or  else  that  by  his 
exertions,  be  has  made  a  fund  available, 


COSTS. 

which  would  otherwise  hare  been  lost 
£.  E.     Drake  v.  Forde  56 

3.  Before  the  passing  of  the  5  &  6  FF.  4, 
c.  55,  a  judgment  creditor  proceeded  by 
degit  and  inquisitioD,  but  was  kepi  out 
of  possession  of  the  estate  by  pric^  cre- 
ditors ;  be  afterwards  obtained  so  order 
extending  a  receiver  obtained  on  the 
petition  of  a  prior  creditor  to  the  matter 
of  his  petition  on  his  judgment ;  Hdd, 
that  he  was  entitled  to  the  costs  of  the 
proceedings  at  law  in  the  same  priority 
with  his  demand.  E.  £.  Barry  t.  I^- 
kinson  121 

4.  The  final  decree  ordered  a  defendant  to 
have  his  costs  against  the  plaiDtiff,  and 
the  plaintiff  to  have  them  over  with  his 
own  costs,  out  of  the  money  arising  from 
the  sale.  The  plaintiff  was  SLpnitne  re- 
ported creditor.  The  Court  refased  to 
pay  him  the  amount  of  those  costs  (for 
payment  of  which  the  defendant  was  pro- 
cM<fiog  against  him  by  atlacbment),  out 
of  rents  brought  in  by  the  receiver ;  but 
stayed  the  defendant's  proceedings  until 
further  order.  Such  a  decree  for  costs 
is  not  to  be  enforced  agunst  the  plaiauS 
unless  the  fond  be  insufficient,  or  be  be 
guilty  of  ladies  in  the  prosecuton  of  the 
suit.     E.E.     Crafts  ^.Pm  161 

5*  A  creditor  who  has  been  stayed  from 
proceeding  in  his  suit,  and  compelled  to 
come  ID  under  the  decree  in  another 
suit,  will  not  be  ordered  to  contribute  to 
the  costs  ef  the  plaintiff  in  that  suit,  as 
between  attorney  and  client.  Tbe  rule 
only  applies  to  persons  comiag  in  volanta- 
rily  under  the  decree.  £•  £.  (yBrien  v. 
Fitzgerald  ^  159 

6.  Costs  of  the  suit  given  to  tbe  pimntiff, 
a  simple  contract  creditor,  in  priority  to 
the  demands  of  judgment  and  specialty 
creditors :  the  suit  being  necessary,  and 
having  been  properly  conducted*  £•  E. 
Jameson  v.  Farrer.  346 

7*  The  costs  of  incumbrancers  upon  a  fund 
charged  upon  an  estate,  are  to  be  boroe 
not  by  the  estate,  but  by  the  fund.  £.  E. 
V.  Henry  493 

8.  One  of  several  cestui  que  t7*usts  of  a 
fund  charged  upon  hind,  filed  a  bill 
against  the  owners  of  the  estate,  the 
other  cestui  que  trtLSts  and  the  trustees 
(who  had  refused  to  act),  to  raise  its 
amount  and  fov  payment  thereof  to  the 


COSTS. 


COSTS. 


peraDDS  entitled ;  HM^  that  the  tuit 
being  for  tlie  benefit  of  all  the  ce9tui 
que  irtutgy  they  were  bound  lo  contribute 
in  proporiioD  to  their  shiUres,  to  the  dif- 
ference between  the  tmed  costs  between 
party  and  partyi  and  the  plaintiflf's  costs 
of  suit  taxed  as  if  he  were  the  trustee  of 
the  fund.     £.  £.     Bagger, 494 

9*  The  value  of  a  settled  estate  being  less 
than  the  sum  charged  thereon  for  younger 
children's  portions,  the  inheritor  filed  a 
bill  against  the  younger  childreD  for  a 
sale  of  the  estate  ;  and  at  the  final  hear- 
ing asked  for  his  costs  in  priority  to>  their 
demands ;  Hdd^  that  in  the  absence  of 
any  agreement  to  that  effect,  be  was  not 
entitled  to  them:  overruling  Head  v. 
Massey,  2  MoU.  467.  £.  £.  Hughes 
T.  Naeh  496 

10-  Creditors  who  prove  under  a  decree 
obtained  in  a  suit  instituted  by  a  legatee 
for  the  administration  of  the  assets  of 
the  deceased,  are  not  bound  to  contri- 
bute to  the  difference  between  the  plain- 
tiff's costs  between  attorney  and  client 
and  party  and  party.  £.  £•  Lgneh  v. 
Skerrett  504 

II.  Solicitor's  Lien  for,  LtdbUity  to,  and 

Tasation  ef, 

1.  Where  several  children  appeared,  and 
proceeded  jointly  by  the  same  solicitor 
fbr  a  sum  to  which  they  were  entitled  in 
equal  diaresi  and  incurred  costs  to  a  con- 
siderable amount ;  two  of  the  children 
having  died,  and  there  being  a  continu- 
ing litigation  as  to  the  persons  entitled 
to  their  shares,  the  solicitor  in  the  mean 
time  allowed  the  surviving  children  to 
draw  out  their  shares  of  the  fund  with- 
out any  deduction  for  the  costs  for 
which  they  were  jointly  and  severally 
liable,  and  he  now  applied  for  payment 
out  of  the  sum  in  bank  (i.  e^  the  shares 
of  the  two  deceased  children)  of  the  en- 
tire amount  of  the  costs ; — Held,  that 
the  shares  of  the  two  deceased  children 
were  liable  in  the  first  instance  for  that 
proportion  only  of  the  costs  which  they 
should  have  paid  if  the  others  had  con- 
tributed equally ;  and  that  it  was  the 
duty  of  the  solicitor  to  have  taken  care 
that  the  costs  should  be  borne  equally 
by  the  several  younger  children.  K. 
Crone  v,  aDeU  12 

2.  If  the  plaintiff's  attorney  wilfully  in  the 


bin  describe  the  phdntiff  as  resident 
within  the  jurisdiction,  when  in  fact  he 
is  resident  out  of  the  jurisdiction,  he  will 
be  ordered  to  pay  the  costs  of  the  mo- 
tion to  stay  the  proceedings  until  secu- 
rity for  costs  be  given.  £.  £.  Knox  v. 
O'Brien  62 

3.  Where  a  solicitor  retains  deeds,  &c., 
claiming  a  lien  for  coats,  this  Court,  up- 
on the  client's  petition,  may,  by  its  in- 
herent authority  over  its  oncers,  refer 
the  bill  for  taxation  ;  and  in  case  of  more 
than  one-sixth  being  taxed  off,  disallow 
the  solicitor's  costs  of  taxation,  and  or- 
der that  the  client's  costs  upo<i  the  tax- 
ation shall  be  deducted  from  the  taxed 
costs,  and  that  the  solicitor  shall  deliver 
up  the  deeds,  &c.,  upon  payment  of  the 
balance — the  Court  declinin|f  to  follow 
the  decision  in  Rogers  v.  Peterson,  4 
Mee.  &  Welsb.  688.  R.  In  re  Law- 
lers  102 
See  note  io  this  case  105 

4.  A  solicitor  furnished  his  bill  to  his 
client,  and,  after  the  expiration  of  the 
month  allowed  by  the  statute,  com- 
menced an  action  for  the  amount,  the 
client  having  taken  no  step  in  the  meati 
time.  Afterwards,  upon  the  client's  pe- 
tition, the  action  was  stayed,  and  the 
costs  were  referred  for  taxation,  the 
client  undertaking  to  pay  whatever  should 
be  the  sum  certified  as  doe.  Upon  the 
taxation,  more  than  one-sixth  having 
been  taken  off,  the  Court  ordered  that 
the  solicitor's  costs  of  taxation  should  be 
disallowed,  and  also  that  the  client's  costs 
of  the  taxation,  and  of  the  application 
upon  the  return  of  the  report,  should  be 
deducted  from  the  amount  of  the  taxed 
costs.     R.     Power  v.  Nagie  105 

5.  A  solicitor  must  advance  the  sum  pay- 
able to  the  Chancery  fund  on  a  hill  of 
costs  referred  for  taxation  ;  but  he  will 
be  entitled  to  have  it  and  his  other  costs 
of  taxation  included  in  the  sum  certified 
on  foot  of  the  bill,  in  case  it  is  not  re- 
duced by  more  than  one-sixths  If  more 
than  one-sixth  be  struck  off,  he  must 
bear  all  the  costs  of  the  taxation,  the 
client's  as  well  as  his  own.  R.  Hodgens 
V.  Wheeler  323 

III.  After  Abatement, 
1 .  The  plaintiffs  had  a  decree  for  a  sale, 
&c.,  but  were  thereby  ordered  to  pay 


COSTS. 


COSTS. 


the  costs  of  W.,  who  had  disclaimed, 
and  as  to  whom  the  bill  was  dismissed. 
Shortly  after  the  decree,  W.  died  before 
his  costs  had  been  taxed  or  furnished. 
The  plaintiffs  continued  to  proceed  in 
the  cause  as  if  no  abatement  had  taken 
place,  and  in  two  years  after  W.'s  death 
obtained  out  of  the  produce  of  a  sale  un- 
der the  decree,  the  full  amount  of  their 
demand  and  costs.  Subsequently  W.'s 
administrator  proceeded  to  have  W.'s 
costs  taxed,  and  the  plaintiff's  solicitor 
attended  upon  the  taxation,  but  protested 
against  the  proceeding,  as  W.  had  died 
before  taxation,  and  the  suit  had  not  been 
revived  by  or  against  his  administrator. 
The  Master,  however,  taxed  the  costs, 
and  (after  allowing  the  plaintiffs  a  cer- 
tain time  for  raising  their  objection  by 
an  application  to  the  Court,  which  they 
declined  to  make,  but  still  insisted  upon 
their  objection)  certified  that  he  had 
done  so  in  the  presence  of  the  plaintiff's 
solicitor,  &c. ;  and  thereupon  W.'s  ad- 
ministrator issued  and  served  upon  the 
plaintiffs  a  subpoena  for  the  costs.  The 
plaintiffs  now  moved  to  set  aside  the  sub- 
poena for  irregularity  :-—J7eM,  that  the 
motion  should  be  refused ;  and  that  it 
should  have  been  refused  with  costs  but 
for  the  case  of  Averall  v.  Wade^  I  Moll. 
671,  ft.,  which  it  was  declared  ought  not 
to  bind  thb  Court.  R.  Barry  v.  StawM 

18 

2.  Semhle. — The  more  proper  course  for 
W.'s  administrator  would  have  been,  in- 
stead of  issuing  a  subpoena,  to  have  ap- 
plied to  the  Court,  after  the  taxation,  for 
an  order  upon  the  plaintiffs  to  pay.  As 
to  the  case  of  Jupp  v.  Geering,  5  Madd. 
326—Quafre  Ibid 
Affirmed  on  appeal^  see  infra  146 
See  next  case* 

3.  In  consequence  of  a  controversy  be- 
tween the  receiver  and  tenants  under  the 
Court,  the  latter  came  in  and  took  a 
reference  upon  the  subject  at  their  own 

.  expense.  After  the  proceedings  under 
the  reference  had  gone  to  a  great  length, 
it  appearing  that  the  Master  would  report 
in  favour  of  the  tenants,  the  parties  in 
the  cause,  by  consent,  discharged  the  re- 
ceiver, in  order  to  prevent  the  report 
from  being  made  up.  The  Court,  un- 
der the  circumstances,  ordered  the  plain- 


I  tiff  and  defendant  to  pay  to  the  tenanit 
all  their  costs  of  coming  into  Court,  and 
of  the  reference,  &c.  Afterwards,  a 
consent  was  entered  into,  and  made  a 
rule  of  Court,  whereby  the  tenants 
waived  the  costs  so  ordered,  upon  the 
terms  that  the  Master  should  be  at  li- 
berty to  continue  the  reference,  notwitb> 
standing  the  discharge  of  the  receiver, 
and  that  the  quesUon  of  costs  should 
abide  the  coming  in  of  the  report.  Be- 
fore the  proceedings  under  the  reference 
could  be  renewed,  the  suit  abated  by  the 
death  of  the  plaintiff,  and  the  parties 
refused  to  revive  the  cause.  There  was 
now  an  application,  under  the  drcum- 
staoces,  that  the  person  enUtled  under 
the  plaintiff's  will  to  his  interest  in  the 
cause,  in  respect  of  a  valuable  chattel 
real,'  which  was  the  subject  of  the  suit, 
and  the  defendant,  or  either  of  them, 
should  pay  to  the  tenants  the  costs  for- 
merly ordered,  and  those  since  incurred ; 
Heldf  that  the  Court  hadnot  jurisdictioQ 
to  make  any  order  in  the  case.  R.  Hutch- 
ine  V.  ffutchins  217 

And  eee  note  to  this  case  216 

See  previous  case, 

IV.  In  Redemption  Suits* 

1.  The  costs  of  the  suit,  from  the  filing  of 
the  bill  and  the  lodging  of  the  money  iq 
Court  were  given  in  a  redemption  suit  to 
the  tenants;  the  defence  relied  on  by 
the  landlord  being  unfounded,  and  bis 
conduct  inequitable  and  oppressive.— 
£r  £.     Newenham  v.  Mahon  304 

2.  Decree  for  redemption  without  costs, 
thi  landlord  having  within  the  six 
months  refused  a  tender  of  the  rent  and 
costs  of  the  ejectment.  £.  £•  Fitzge- 
rald V.  ffussey  319 

y.  In  other  Cases* 

1.  On  dismissing  the  plaintiff's  bill  the 
Court  will  not  give  costs,  where  the  de- 
fendant has  imperfectly  stated  his  case 
in  his  answer.      C.     Steele  v.  MiicheU 

11 

2.  *'  The  rule  where  it  is  sought  to  with- 
draw a  co-pltdntiff  from  the  record  is  to 
require  security  for  by-gone  costs ;  but 
I  do  not  see  why  I  should  require  security 
for  future  costs,  and  therefore  cannot 
follow  the  case  in  Beaven  (JEngland  v. 
Downesy  1  Beav,  96)  to  that  extenU"  Per 
Sir  M.  O'Loghlin  in  Ring  v.  NetOes  54 
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3.  Costs  given  to  the  pluntiff  in  a  case  in 
which  under  other  circumstances  the  de- 
fendant would  be  entitled  to  costs,  be- 
cause of  the  misconduct  of  the  latter  in 
the  progress  of  the  suit.  £.  £•  Scoit  v. 
Hooie  Yl^ 

4.  Bill  to  foreclose  a  mortgage  vested  in 
trustees  for  the  separate  use  of  Kfeme 
covert.  The  husband,  who  was  made  a 
defendant,  is  entitled  to  his  costs  out  of 
the  fund.  £.£.  DiOon  ^. McCarthy  \Q2 

5.  Where  lands  are  purchased  by  Commis- 
sioners under  th^  2  &  3  Vic.  c.  61,  for 
the  purposes  of  the  act,  and  the  purchase- 
money  is  lodged  in  Court,  the  Court  will, 
under  the  words  "reasonable  costs, 
charges  and  expenses,"  in  the  29th  sec- 
tion, award  to  the  parties  entitled,  the 
costs  necessarily  incurred  by  them  in 
obtaining  payment  from  the  Court,  and 
in  having  the  money  invested  upon  trusts 
similar  to  those  to  which  the  lands  pur- 
chased were  subject.  R. '  In  re  The 
Commissioners  of  the  River  Shannon 

355 
COV£NANT. 
See  Deeds,  I. 

Landlobo  and  Tenant. 
Renewal. 

CR£DITORS. 
See  Creditobs'  Suits. 

Debtob  and  Cbeditob. 

CREDITORS'  SUIT. 
See  Bank  and  Bankebs. 
Consent. 
Costs,  I. 

EXECUTOBS    AND     AdMINIS- 
TBATOBS. 

1.  A  creditor  who,  after  final  decree  in  a  cre- 
ditor's suit,  applies  for  leave  to  file  a  charge 
under  the  decree  to  account,  should 
state  by  affidavit  either  that  he  had  no 
notice  of  the  pendency  of  the  suit,  or  if 
he  had,  should  account  for  his  not  having 
filed  his  charge  at  the  proper  time  utider 
the  decree.     £.  £.     &KeUy  v.  Bodkin 

506 

2.  After  final  decree  in  a  creditor's  suit,  the 
Court  will  not  give  permission  to  a  person 
having  a  judgment  affecting  part  of  the  es- 
tate decreed  to  be  sold,  to  file  a  charge 
on  foot  of  it  under  the  decree  to  account, 
unless  it  appear  that  it  is  necessary  for 


the  object  of  the  suit  that  an  account 
should  be  taken  on  foot  of  that  judgment, 
or  that  the  suit  is  so  constituted  that  the 
same  relief  may  be  given  in  it  as  in  an 
original  suit  instituted  by  the  party  ap- 
plying. Therefore,  where  after  final 
decree,  a  person  applied  for  leave  to 
prove  a  judgment  affecting  part  of  the 
lands  decreed  to  be  sold,  under  that 
portion  of  the  interlocutory  decree  which 
directed  an  account  to  be  taken  of  all 
charges  and  incumbrances  affecting  the 
real  and  freehold  estates  of  the  deceased, 
and  it  did  not  appear  that  it  was  neces- 
sary for  the  purposes  of  the  suit  that 
those  lands  should  be  sold,  and  the 
personal  representative  of  the  conusor 
of  the  judgment  was  not  a  party  to  the 
suit,  the  Court  refused  the  application. 
£.£.  Ibid 

CROSS  BILL. 
See  Evidence,  IV.,  1,  2. 
Pleading,  I. — Billy  1. 

DEBTOR   AND  CREDITOR. 
See  Bank  and  Bankebs. 

Costs,  I. 

Cbeditobs'  Suits. 

Receiveb. 
L  A  creditor  who,  by  lying  by,  permits 
the  executor,  having  at  the  time  assets 
for  payment  of  debts,  to  pay  a  legacy, 
does  not  thereby  lose  his  right  to  compel 
that  legatee  to  contribute  to  the  payment 
of  his  debt,  if  the  executor  subsequently 
waste  the  assets ;  but  the  assets  of  the 
defaulting  executor  must  be  first  resorted 
to,  and  the  insolvency  of  the  executor 
not  having  been  proved  ;  Held,  that  the 
legatee  was  entitled  to  an  inquiry  upon 
the  point,  even  after  a  decree  to  account, 
and  a  report  under  it.  C.  Mannix  v. 
Drinan  108 

2.  A  creditor  by  custodiam,  on  a  judgment 
in  a  penal  sum,  obtained  an  order  for  the 
appointment  of  a  receiver  i^Held^  that 
he  was  not  entitled  to  interest  beyond 
the  penalty,  which  had  accrued  on  the 
principal  sum  subsequent  to  the  appoint- 
ment of  the  receiver.  £.  £.  Barry  v. 
Wilkinson  121 
See  observations  on  this  case  Ibid  564 

3.  A  judgment  creditor,  who  has  proved 
his  demand  under  the  decree  to  account, 
and  who  has  been  paid  the  sum  decreed 
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to  be  due  to  him,  is  bound  to  execute  a 
warrant  of  attorney  to  satisfy  the  judg- 
ment, tendered  to  him  on  behalf  of  the 
inheritor  of  the  estate  decreed  to  be  sold. 
£.  £.     Eyre  v.  Lynch  194 

4.  A  creditor  who  does  not  come  in  regu- 
larly to  prove  his  demand  under  the 
decree  to  account  in  a  creditor's  suit,  but 
obtains  an  order  for  liberty  to  file  a 
charge  and  obtain  a  separate  report  at 
his  own  expense,  upon  an  affidavit  stating 
that  he  was  ignorant  of  the  existence  of 
the  suit  until  after  the  decree  to  ac- 
count was  pronounced,  and  the  report 
thereunder  made,  cannot  rely  upon  the 
suit  as  being  his  from  the  beginning, 
so  as  thereby  to  avoid  the  bar  of  the 
3, 4  W.  4,  c.  27,  8.  42.  E.  E.  O' Kelly 
y.  Bodkin  390 

5.  A  judgment  upon  a  bond  in  a  penalty 
conditioned  for  the  payment  of  a  prin- 
cipal sum  with  interest,  is  "  a  sum  of 
money  charged  upon  or  payable  out  of 
land  or  rent,"  within  the  meaning  of 
the  42nd  section  of  the  3,  4  W.  4,  c.  27, 
and  that  statute  bars  the  recovery  of  all 
arrears  of  interest  thereon,  which  have 
accrued  due  more  than  six  years  next 
before  the  commencement  of  a  suit  in- 
stituted after  the  3 1st  of  December  1833 
to  enforce  payment  thereof  out  of  the 
land  or  vent  Ibid 

6.  Semble — That  the  statute  is  a  similar 
bar  to  the  recovery  of  interest  thereon, 
by  a  proceeding  against  the  person  or 
personal  chattels  of  the  debtor  Ibid 

DECISIONS  DOUBTED. 

1.  The  decision  in  the  case  of  AveraU  v. 
Wade^  1  Moll.  571,  ».,  is  not  one  which 
ought  to  bind  the  Court. — Per  Sir  M. 
O'Loghlin,  in  Barry    v.  Stawell      24 

2.  The  principle  of  the  decision  in  Jupp 
V-  Geeringj  5  Mad.  325,  was  questioned, 
Per  Sir  M.  O'Loghlin,  in  Barry  v. 
Stawell  23 

3.  The  case  of  England  v.  Downed  (1 
Beaven,  96),  not  to  be  followed,  so  far 
as  to  require  security  tor  fiitwre  costs  to 
be  given,  where  it  is  sought  to  withdraw 
a  co-plaintiff  from  the  record.  Per  Sir 
M.  O'Loghlin,  in  Rii^  v.  Neitles        54 

4.  ^'  I  think  it  right  also  to  guard  myself 
against  the  supposition,  that  in  Burne 
v.  Robinson  (I  Dru.  &  W.,  658),  1  de- 


cided that  the  40tb  section  (of  the 
3  &  4  ^.  4  c.  27)  is  not  governed 
by  the  25th  section.  Here  the  right 
to  the  principal  was  not  io  dispute ;  that 
had  been  established,  and  the  only 
question  was,  as  to  the  length  of  time 
for  which  the  plaintiff  was  to  have  ao 
account  of  interest ;  and  I  decided  that 
there  was  no  exception  in  the  atatate  by 
which  the  case  could  be  taken  out  of  the 
provisions  of  the  42d  section."  Per  Lord 
Pluoket,  in  Dillon  v.  Cruise  82 

5.  The  passage  in  Boniel,  C.  P.  87  : 
'<  Strictly  speaking,  upon  a  demurrer  to 
the  whole  bill  being  allowed,  the  bill 
it  out  of  Court,  and  uo  sofasequeot 
proceeding  can  be  taken  in  the  cause," 
would  have  been  more  correct  if  it  had 
been  directed  more  particularly  to  the 
case  of  a  demurrer  eUlowed  upon  ar» 
gumenU  Per  Sir  M.  O'Loghlin,  M.  R. 
in  Jefferyes  v.  Goodwin  101 

6.  "  I  cannot  adopt  the  reasoningy  or  foUov 
the  decision  in  Rogers  v.  Peierwon*'  (4 
Mee.  &  Webb.  588).  Per  Sir  M.  O'Logh- 
lin,  in  In  re  Lawiers  104 

7.  **  I  am  not  prepared  to  say  that  I  should 
follow  the  case  of  Hardwicke  v.  Mynd. 
( Anst.  109)  to  its  full  extent-**  Per  Lord 
Plunket,  in  Mannix  v.  Drinan  1 19 

8.  The  decision  of  the  Master  of  the 
Rolls  as  to  the  amount  of  interest  paya- 
ble  upon  a  judgment,  since  the  3,  4  IV» 

4,  c.  27,  in  Kealy  v.  Bodkin  (1  Sausse  k 

5.  2 1 1),  was  overruled  in  (/KMy  v.  Bod- 
kin  390 

9.  '*  In  so  far  as  Berti$^ton  v.  Evans  (1 
Young  &  C.  474)  ov^rules  Stemdele 
v.Ifankinsan  (1  Sim.  393),  I  have  no 
hesitation  in  saying  that  k  is  wrong :  for 
I  have  the  judgment  of  this  Court  upon 
the  ruling  of  the  exceptions  in  this  case, 
determining  that  Sterndale  v.  JSanJbji- 
son  is  Uw  notwithstanding  the  3  &  4  IP. 
4,  c.  27."  Per  Pennefather,  B.,  in 
O'Kelly  v.  Bodkisi  392 

10.  '<  Grimstone's  case  (2  Amh.  70S)  was 
rightly  decided,  and  its  authority  is  not 
shaken  by  the  observations  of  Sir  A. 
Hart,  in  IVeid  v.  Tew/'  (1  Beat.  270> 
Per  Lord  Plunket,  in  Neweomtke  v. 
Newcombe  414 

11.  The  dictum  of  Sir  W.  M«Makoii, 
M.  R.,  in  Leethy  v.  Jarthure  (I  Hog 
92),  and  the  decision  of  Sir  A.  Hart,  C 
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in  Darcy  ▼.  Blake  (1  MolL  274),  as  to  tbe 
practice  of  not  appointing  receivers  un- 
der the  Mortgage  Act,  whenever  the 
mortgage  is  controverted  or  impeached, 
will  not  be  followed  to  their  full  extent. 
R.     Cosgrave  v.  Gannon  433,439 

1 3.  The  case  of  Head  v.  Massey,  (2  Moll. 
467),  overruled.  Per  Sir  M.  O'Loghlen, 
in  Hughes  v.  Ncish  495 

14.  See  observations  of  the  Court  upon 
the  case  of  Barry  v.  Wilkinsony  ante, 
l2lin/6tW  564 

15.  See  observations  of  Mr.  Commis- 
sioner Macan  upon  the  report  of  Ex 
parte  Bonham  {I  Deacon,  26).  In  re 
Pahy  588 

16.  See  the  observations  of  Sir  Michael 
O'Loghlen,  M.  R.,  upon  the  case  of 
Power  V.  Shiel  (1  Moll.  312),  in  the  case 
of  Heronsy  minors  597 

1 7.  The  cases  of  Newton  v.  Greene,  (4 
Sim.  141),  a,nd  Massy  v.  Parker  (2 
M.  &  JLf  174),  are  overruled  by  TuUett 
V.  Armstrong  (4  M.  &  C.  390),  and 
Scarborough  v.  Borman  (4  M.  &  C. 
377) .  Per  Penne&ther,  B.,  in  Marken 
Y.Magrath  670,571 

DECREE. 
See  Executors   ani>   Adminis- 
trators, 3,  8. 
Solicitor,  3. 
Whether  a  decree  in  a  foreclosure  cause 
against  an  infant  defendant  entitled  to 
the   equity  of  redemption,  should  give 
hiffl  a  day  to  shew  cause.— Qu^pre  P— 
E.  E.   Jones  v.  Bam  65 

R.    Flood  V.  Sutton  340 

See  note  upon  this  subject  in  page  66. 

DEEDS. 
I.    Generally. 
Lien  on  for  co8t»— jS^^  Costs,  II. 
Priority  of — See  Priority  op  Securi- 
ties. 
Sales  Judicial,  I.,  1,2. 
1.  By  a  marriage  settlement,  freeholds  and 
chattels  real  were  settled  upon  the  hus- 
band for  life,  with  power  to  appoint  by 
will  among  the  children  of  the  marriage, 
and  in  default  of  appointment  the  pro- 
perty was  to  be  divided  equally  among 
the  children ;  Held,  that  the  shares  of 
the  children  did  not  vest  until  the  death 
of  the  husband.     C.    Heron  v.  Stokes 

163 
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2.  <'  This  Court  will  reform  or  construe  in- 
struments so  as  to  render  them  consis- 
tent with  the  manifest  intention  of  the 
parties.**  Per  Sir  M.  O'Loghlen,  M.  R.» 
in  (yLeary  v.  Purcell  344 

3.  The  Bishop  of  D.  being  seized  in  fee  in 
right  of  his  Bishoprick,  demised  to  J.  S. 
for  the  term  of  twenty-one  years,  "  All 
that  territory  of  land  called  B.,  except 
all  royalties,  mines,    minerals,    quarries 
and  turbaries ;  with  liberty  to   dig,  cut, 
save,  and  carry  away    the  same:  Pro- 
vided always  that  J.  S.  and  his  under- 
tenants actually    residing    on  the  pre- 
mises shall,  notwithstanding   the  reser- 
vation  or    exception   of  turbaries,    be 
permitted  to  cut,  save  and  take  as  much 
turf  each  year  during  the  dembe,  as 
may  be  sufficient  for  their  firing,  to  be 
burned   or  consumed  on   the  premises ; 
but  J.  S.,  his  executors,  administrators 
or   assigns,    and  his  and  their   under- 
tenants, shall  not  by  this  proviso  have 
any  right  to  cut  or  save  turf  for  their 
firing  in    other  parts  of   the  excepted 
turbaries,   but  such   as  shall  from  time 
to  time  be  marked  out  for  them  by  the 
Bishop  of  D."     J.  S.    afterwards    de- 
mised part  of  the  lands  so  demised  to 
him,  to  J.  I.  for  the  terpi  of  twenty-one 
years,  with  a  toties  quoties  covenant  ior 
a  renewal,  by  the  description  of  *'  All 
that    farm  in  B.  which    he  purchased 
from  R.  B.,and  then, in  his  possession  ; 
excepting  and  always    reserving  out  of 
this  demise  all  royalties  of  what  nature 
or  kind  soever,  as   the    same  are    and 
may  be  excepted  from  time  to  time  by 
the  Bishop  of  D.  and  his  successors  from 
J.  S.,  his  heirs  and    assigns.'*     When 
this  demise  was  made,  J.  I.  was  in  pes'- 
session  of  a  portion  of  bog,  as  part  of  the 
farm  of  B.  which  he  had  purchased  from 
R.  B.     The  estate  of  J.  S.  vested  in 
J.  D.,  who  in  the  year  1835  acquired 
the  inheritance  in  the  lands  under  the 
provisions  of  the  3  &  4  fF.  4,  c.  37.  By 
the  conveyance  of  the  fee,  the  Bishop 
of  D.  granted  to  him  the  lands  as  de- 
scribed in  the  lease  to  J.  S.,  together 
with   '*  all    royalties,    mines,    minerals, 
bogs,  mosses  and  turbaries."    The  estate 
of  J.  I.  vested  in  his  sons  W.  I.  and 
J.  I. — W.  I.  and  J.  I.  having  pi^sentod 
a  petitipn  for  a  conveyance  of  the  iiUte- 
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riUItace  in  the  lands  demised  to  J.  I.,  it 
appeared  by  the  report  of  the  Remem- 
brancer that  during  the  last  fifteen  years 
J.  D.  had  used  to  give  permission  to  his 
tenants,  occupying  other  portions  of  the 
demised  lands,  liberty   to   cut  turf  for 
their  own  consumption  on  the  portion  of 
bog  in  the  possession  of  W.  I.  and  J.  I. ; 
and  that  the  sud  under-tenants  had  cut 
turf  accordingly,  without  any  hindrance 
by  W.  I.  and  J.  I.  or  the  Bishop  of  D. : 
and  that  W.  I.  and  J.  I^  and  those  from 
whom  they  derived,  had  at  all  times  cut 
turf  for  their  own  consumption,  and  had 
given  permission  to  such  persons  as  they 
thought  proper  to  cut  turf  on  the  bog 
in   their    possession,  without    any  hin- 
drance by  the  Bishop  of  D^  J.  S.,  or 
J.  D.     Held^^m :  that  the  soil  of  the 
bog  in  the  possession  of  J.  I.  at  the  Ume 
when  the  lease  was  made  to  him,  passed 
to  him  under  that  demise.  £•  £.    Irons 
v.  Douglas  601 

4.  Secondly. — That  the  petitioners  were 
entitled  to  a  conveyance  of  the  inheri- 
tance in  the  premises  demised  by  the 
lease  to  J.  I. ;  and  there  ought  not  to  be 
therein  inserted  a  covenant  that  it  should 
be  lawful  for  J.  D.,  his  heirs  or  assigns, 
to  direct  any  person  residing  on  the  ter- 
ritory of  land  called  B.,  who  had  no  bog 
within  hb  holding,  to  resort  to  the  bog 
in  the  possession  of  W.  I.  and  J.  I.  for 
the   purpose    of  cutting    turf  thereon ; 
and  that  the  persons  so  directed  might 
cut  and  carry  away  such  quantity  of  turf 
each  year  as  might  be  necessary  for  their 
own  comsumption,  without  any  hindrance 
by  W.  I.  or  J.  I.,  their  heirs  or  assigns 

Ibid 

5.  In  the  conveyance*  to  the  petitioners, 

the  same  general  words  were  made  use  of 

as  were  contained  in   the   conveyance 

from  the  Bishop  of  D.  to  the  respondent 

Ibid 
See  DockriU  v.  Ddan  552 

II.  ExecuUon  of. 
See  Attachment,  2. 
I.  Semble — That  the  Court  has  not  juris- 
diction, under  the  1  IF.4,  c  47,  s.  11, 
to  order  the  Remembrancer  to  execute 
the  deed  of  conveyance  in  the  name  of 
a  minor  defendant.    £.  £.      Tomb  v. 
Orr  64 

2.*  A  petition  under  the  I  W.  4,  c.  47, 


EMBLEMENTS. 

s.  11^  should  state  the  age  of  the  minor. 
£.  £•    Jones  v.  Ham  65 

3.  SefMe—Thai  the  I  IF.  4,  c  47,  s.  10, 
applies  to  suita  instituted  before  tbe 
passing  of  that  act  Ibid 

4.  An  infant  defendant,  entitled  to  a  por- 
tion of  the  equity  of  redemption  of 
lands  decreed  to  be  sold  in  a  foreclosure 
suit,  was  ordered  to  execute  the  convej- 
ance  to  the  purchaser  Ibid 


D£FENDANT. 
See  EviDBNCB,  2,  3. 

Pleadiho,  in^BiU  3. 

D£MURRER. 
See  Pleading. — I.,  Sili  and  III 
Plea  and  Demurrer. 

D£VIS£E. 
See  Plbadino,  II.,  4. 

DISCLAIMER. 
See  Pleading,  III. — Answer^  4. 

DISCOVERY. 
See  Pleading,  L — Bittf  8. 

DISMISSAL  OF  BILL. 
See  Pleading,  llI^^-BiUf  5. 
Costs,  V^  1. 

DOWER. 
See  Husband  and  Wife. 
The  doctrine  that  a  purchaser  may  defeat 
the  title  of  the  wife  of  the  v^or  to 
dower,  by  obtaining  a  conveyance  of  a 
prior  outstanding  term,  with  notice  of 
her  title,  is  not  to  be  extended.    P^ 

Brady,  C.  B^  in  Kent  v.  RoberU 

297,298 

ECCLESIASTICAL  PERSONS 
AND  THINGS. 
See  Injunction,  4. 
Waste. 

EJECTMENT. 
See  Landloed  ani^  Tbhart, 
II.,  1. 

EMBLEMENTS. 
See  Tenants  vndee  the 
Covet,  1,  2. 
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ESTATE. 

1.  «  The  doctrine  of  Taylor  v.  SHbhert  (2 
Ves.  jun.  440)  is  this,  that  if  a  tenant 
for  life  makes  leases  .not  warranted  by 
his  power,  a  party  purchasing  from  him 
with  notice  of  those  leases,  shall  not 
be  permitted  afterwards  to  evict  them, 
and  thereby  render  the  assets  of  the 
tenant  for  life  liable  for  thpt  eviction,'^ 
Per  Lord  Plunket,  in  Steele  v.  MilcheU  1 1 

2.  Tenant  for  life  confesses  a  judgment, 
is  afterwards  discharged  as  an  insolvent, 
and  then  dies — the  Court  has  juris- 
diction, under  the  5  &  6  FP.  4,  c.  56, 
after  his  death,  to  make  absolute  as 
against  his  assignees  a  conditional  order 
for  extending  a  receiver  obtained  in  the 
lifetime  of  the  insolvent,  upon  a  petition 
agjunst  him,  so  far  as  to  give  effect  to  the 
lien  of  the  petitioner  on  the  life  estate, 
and  the  rents  received  by  the  receiver 
thereout,  and  the  purposes  necessarily 
connected  therewith.  £•  E.  Barry  v. 
WUkifuon  121 
See  observations  on  this  case  Ibid  564 

3.  By  a  marriage  settlement,  freeholds 
and  chattels  real  were  settled  upon  the 
husband  for  life,  with  power  to  appoint 
by  will  among  the  children  of  the  mar- 
riage, and  in  default  of  appointment  the 
property  was  to  be  divided  amongst  the 
children  : — ffeld,  that  the  shares  of  the 
children  did  not  vest  until  the  death  of 
the  husband.    C.     Heron  v.  Stokes  163 

4.  Testatrix  devised  all  her  freehold  and 
leasehold  estates  to  A.  for  life,  remain- 
der to  B.  for  life^  remainder  (except  as 
to  a  certain  rent)  to  the  Commissioners 
of  Charitable  Donations  and  Bequests, 
upon  trust,  to  renew  teases  and  apply 
rents,  &c.,  and  appointed  A.  and  B.  ex- 
ecutors of  her  will : — Held,  that  A.  and 
B.  took  beneficial  estates  respectively  for 
life.  R.  Commissioners  of  Charitable 
Donations  v.  JEspinasse  324 

EVIDENCE. 

I.  Generally, 
1.  Under  1  &  2  Vict.  c.  109,  s.  32,  upon 
application  by  three  or  more  persons  in 
any  parish,  each  charged  with  payment 
of  £3  or  upwards  in  respect  of  the  tithe 
rent-charge,  and  who  have  given  notice 
in  the  manner  specified  by  the  act, 
Quarter   Sessions   may  T.ary  the  rent- 


charge  according  to  the  price  of  com. 
An  order  reducing  the  rent-charge,  re- 
cited that  whereas  due  notice  having 
been  first  by  them  given,  three  owners 
and  occupiers  of  land  in  the  parish  of 
F.,  &C.,  each  charged  with  payment  of 
£3  and  upwards  in  respect  of  the  rent- 
charge,  payable  in  lieu  of  the  compontioa 
for  tithes  made  by  certificate  of,  &C., 
applied  to  the  Justices  of  the  Peace  at 
Quarter  Sessions,  &c.  Afterwards  the 
Incumbent  proceeded  by  petitions  under 
the  30th  section  of  the  act,  to  recover 
the  rent-charge  which  accrued  from  the 
gale  day  afler  the  order  of  Sessions,  as 
if  no  reduction  had  taken  place,  and  a 
rule  Nisi  for  a  receiver  having  been  ob- 
tained, the  respondent  came  in  to  shew: 
cause  against  it,  relying  upon  the  order 
of  the  Quarter  Sessions :  Held^  that  the 
recitals  in  the  order  were  not  evidence 
of  the  facts  thereby  stated.  R.  Thomp' 
son  V.  Sheil  135 

2.  To  an  habere  upon  a  judgment  in  eject- 
ment for  non-payment  of  rent,  the 
Sheriff  returned  that  he  had  delivered 
possession  upon  a  particular  day :  Held, 
in  a  redemption  suit,  that  the  return  was 
not  conclusive  evidence,  against  the  te- 
nant, of  the'  date  of  the  execution  of 
the  habere*  E.  E.  Fitzgerald  v.  HuS' 
sey  319 

3.  If  evidence  be  conclusive  at  law,  it 
must  be  equally  conclusive  in  equity^^ 
"  We  will  not  establish  a  rule  of  evidence, 
sitting  as  a  Court  of  Equity,  which,  sit- 
ting as  a  Court  of  Law,  we  would  re- 
ject. The  rules  of  evidence  are  sub- 
stantially the  same  at  law  and  in  equity. 
What  do  you  say  to  the  case  of  Gyffbrd 
v.  WoodgaJte,  (11  East.  297)?  Have 
you  any  case  overruling  or  varying  that 
case ;  or  any  case  denying  the  principle^ 
that  on  a  collateral  matter^  not  an  essen- 
tial part  of  the  return,  and  which  the 
Sheriff  is  not  by  the  writ  commanded  to 
return,  the  Sheriff's  return  is  onlyjvrtm^ 
fade  and  not  conclusive  evidence  T*^^ 

E.  E.    Per  Curiam  in  Ibid  321 

II.  Admissions, 
1.  A  bill  of  revivor  against  the  executor  of 
a  deceased  party,  prayed  that  he  should 
either  admit  assets,  or  for  an  account. — 
The  executor  admitted  assets  sufficient 
to  answer  the  pbintiff's  demand,  if  any, 
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he  being  advised  that  the  plaintiff  had 
not  #uy  demand  against  the  assets.  Heldy 
nut  a  suffioient  admission  of  assets ;  and 
that  an  account  should  be  directed.— 
E.  E.     M^  Tiei  nan  v.  Sell  1^3 

2.  Whether  evidence  of  conversations  with 
t)ie  parties,  or  those  under  whom  they 
claim^  which  are  not  specifically  put  in 
issue  by  the  pleadings,  will  be  received, 
is  a  question  to  be  decided  according 
to  the  circumstances  of  each  case,  and 
there  is  no  inflexible  rule  on  the  subject. 
The  Incorporated  Society  v.  Rone     257 

3.  An  admission  in  the  answer,  that  the 
defendant's  solicitor  wrote  a  letter  '*  to 
some  such  effect  as  that  in  bill  stated  : 
but  for  certainty  as  to  the  contents 
thereof  the  defendant  begs  leave  to  re- 
fer thereto  when  produced  and  proved,** 
does  not  authorise  the  plaintiff  to  read 
the  passage  in  the  bill  referred  to,  in  or- 
der to  shew  what  were  the  contents  of 
that  letter.  E.  £.  Kent  v.  Roberts    279 

4.  The  res))ondent,  in  the  affidavit  made 
by  him  to  shew  cause  against  the  appoint- 
ment of  a  receiver  upon  a  judgment  on 
a  bond  in  a  penal  sum,  admitted  that  the 
entire  sum  due  by  him  on  foot  of  the 
judgment,  was  a  certain  specified  sum 
exceeding  the  amount  of  the  principal 
sum  mentioned  in  the  bond,  and  six 
years'  interest  thereon,  and  did  not  rely 
on  the  3  Si  4  FT.  4,  c.  27,  s.  42,  as  a 
bar ;  Htld,  that  a  report  finding  that  the 
principal  money,  with  six  years'  interest 
thereon,  only  was  due  on  foot  of  the 
judgment,  was  erroneous,  it  being  con- 
trary to  the  admission  in  the  affidavit. — 
E.  E.     Trhiram  ?.  Harte  386 

III.  Competency  of  WitneasM 

1.  Where  it  appears  upon  the  deposition 
of  a  witness  that  he  is  incompetent  by 
interest,  the  Court  will  not,  except  in  a 
very  clear  case,  permit  him  to  be  re- 
examined for  the  purpose  of  shewing 
that  the  allegation  by  which  his  interest 
appeared  was  by  mistake.  R.  Smith 
V.  Hardvig  336 

2.  The  plain liQ*  is  entitled  as  of  course  to 
examine  a  defendant  as  a  witness,  waiv- 
ing all  just  exceptions.  There  is  now  a 
side-bar  rule  for  the  purpose.  R.  Wat' 
sou  V.  PI 712  344 

3.  \VIictLer  a  plaintiff  examining  a  defend- 
ant  as   a    witness   waives  all   relief   as 


against  him,  or  only  that  portioo  of  re- 
lief to  be  ^ven  in  respect  of  the  matters 
to  which  the  defendant  is  examined  ? — 
Qtuere,  IHd 

4.  A  witness  incompetent  by  interest  at 
the  time  of  his  examination,  after  a  re- 
lease, ordered  to  be  re-examined  before 
publication,  it  appearing  to  the  Court 
that  there  was  no  intention  of  varying 
the  evidence  already  given.  R«  GUewn 
V.  Earl  of  Sandwich  859 

5.  Where  the  lessee  of  a  lease  of  lives  re- 
newable for  ever  became  insolvent,  and 
died,  and  a  judgment  creditor  of  bb 
filed  a  bill  and  obtained  a  de^ee  for 
sale  of  the  land,  and  with  the  sanction  of 
the  Court  in  that  suit  files  a  bill  for  a 
renewal ;  Beld^  that  a  judgment  credi- 
tor of  the  party  entitled  to  the  lease,  is 
a  competent  witness  for  the  plaintiff.  C. 
Smith  V.  Shannon  452 

IV.  Practice  ae  to* 

1.  If  the  plaintiff  in  the  cross-cause  have 
not  been  guilty  of  laches^  it  is  almost  of 
course  to  respite  publication  in  the  origi- 
nal cause,  so  that  there  may  be  but  one 
examination,  and  that  both  causes  may 
be  heard  together.  £.  £.  Mander$  v. 
Mandere  63 

2.  Publication  in  the  original  canse  re- 
spited until  full  answers  put  in  by  the 
defendants  in  the  cross-cause ;  though  the 
sole  plaintiff  in  the  original  cause  was 
ready  to  file  his  answer  at  once,  and  could 
not  compel  the  other  defendants  to  an- 
swer: the  plaintiff  in  the  cross-cause 
undertaking  to  proceed  with  effect  to 
enforce  their  apswers  Rnd 

3.  Upon  a  former  occasion,  the  defendant 
moved  to  suppress  all  the  depositions,  on 
the  ground  that  the  interrogatories  were 
not  entitled  to  the  cause.  The  Conrt 
made  no  rule  on  the  motion,  on  the 
plaintiff  producing  the  witnesses  to  be  re- 
sworn ;  the  plaintiff  to  be  at  liberty  to 
amend  the  title  of  the  interrogatories  ; 
and  in  default  of  his  producing  such 
witnesses,  within  a  limited  penod,  the 
depositions  of  such  witnesses  to  be  sup- 
pressed. The  witnesses  were  re-sworn 
to  the  Repositions  to  the  former  inter- 
rogatories. The  defendant  then  moved 
to  suppress  a  deposition,  on  the  ground 
that  the  interrogatory  was  leading ;  Heldy 


EVIDENCE. 

tbftt  he  h^d  pretermitted  hU  time  for 
making  the  objection.  £.  £.  (/Bara  v. 
Creagh  179 

4.  Documents  not  under  9eat  cannot  be 
proved  vivd  voce  at  the  hearing  of  the 
cause,  as  exhibits  in  this  Court ;  the 
pactiee  in  Chancery  is  otherwise     Ibid 

5.  In  this  Court  '<  the  only  documents 
which  are  permitted  to  be  proved  as  ex- 
hibits at  the  hearing,  are  instruments  un* 
der  seal,  which  are  unimpeaehed,  and 
where  nothing  but  handwriting  is  to  be 
proved.**     Per  Richards,  B<,  in        Pnd 

6.  An  application  merely  that  a  witness 
may  be  re-sworn  to  his  depositions,  may 
properly  be  before  publication ;  but 
where  it  is  sought  that  the  witness  shall 
be  re-examined  for  the  purpose  of  con- 
tradicting or  varying  his  own  previous 
evidence,  the  application  must  be  after 
publication,  as  In  su(rh  case  the  Court 
mast  have  the  opportunity  of  looking 
into  the  depositions.  R.  Gkeion  v.  Earl 
of  Sandwich  359 

EXECUTION  OF  DEEDS. 
JSee  Attachment,  2. 
Deeds,  II. 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 
See  Costs,  I.,  1,  10. 
Etidencs,  1. 
Pleading,  I — Answer j  2. 
Sales  Judiclal,  I.,  7,  8,  14. 
1.     A  simple  contract  creditor,   who  in- 
stitutes a  suit  for  the  administration  of 
personal  assets,  and  seeks  to  have  his 
costs  as  against  judgment  and  specialty 
creditors  who  may  come  in  under  the  de- 
cree, ought  to  make  a  case  for  it  by  his 
bill  atid  shew  that  a  suit  was  necessary 
for  the  due  administration  of  the  assets, 
and  payment  of  his  debt ;  or  else  that 
by  his  exertions,  he  has  made  a  fund 
available   which   would  otherwise   have 
been  lost.     £•  £.    Drake  v.  Forde  56. 
2.     The    conusor  of  a  judgment  by  his 
will  in  1802  bequeathes  certain  lease- 
holds specifically,  and  appoints  the  conu- 
see  a  trustee  under  his  will.     The  exe- 
cutor  assents  to  the   bequest  in  1808, 
having  at  the  time  assets  for  the  payment 
of  all  debts  of  the  testator.     A  suit  is 
instituted  in  1812  for  a  sale  of  part  of 
the  testator's  property  by  a  specific  en- 
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combrancer,  am}  under  the'  decree  in  that 
cause,  the  judgment  is  foond,  and  de- 
clared a  diarge  on  the  premises.  No 
sale  takes  place,  and  after  the  death  of 
the  conusee  in  1822,  his  widow,  who 
was  entitled  to  the  judgment  under  a 
settlement  which  gave  the  conusee  a  life 
interest  in  it,  files  her  bill  to  raise  the 
amount,  which  she  amends  in  1835, 
making  parties  the  specific  legatee,  his 
wife  and  children,  upon  whom  the 
chattel  had  been  settled  by  a  post-nuptial 
settlement :  Held  that  she  was  entitled 
to  compel  the  owner  of  the  chattel  to 
contribute  to  the  payment  of  the  judg- 
ment. C.  Mannix  v  Drinan  108 
3*  A  decree  in  a  suit  instituted  against  an 
executor  by  a  simple  contract  creditor 
of  the  testator  for  payment  of  his  own 
debt  merely,  directing  the  executor  to 
pay  out  of  the  assets  of  the  testator, 
does  not  give  any  priority  over  outstand- 
ing specialty  creditors,  of  whose  debts 
the  executor  has  notice.  Such  a  decree 
is  analogous  to  a  judgment  at  law  of  as- 
sets, quando  acciderint.  C.  Sandford 
V.  Seymour  212 

4.  By  marriage  articles,  the  intended  hus- 
band covenanted  with  the  trustees  that  a 
certain  sum  of  money  should  be  vested 
in  the  trustees  and  the  survivor  of  them 
and  the  executors  and  administrators  of 
such  survivor  for  ever,  upon  the  trusts 
specified  in  the  articles.  The  marriage 
was  celebrated,  and  the  husband,  with 
the  assent  of  the  trustees,  obtained  pos- 
session of  the  money ;  ffeldy  in  a  suit 
for  the  administration  of  the  assets  of 
the  husband,  that  the  trustees  were  en- 
titled to  rank  as  specialty  creditors  of  the 
husband,  in  respect  of  that  sum  of  money. 
£.  £.    Jameson  v.  Farrer  846 

5.  By  marriagesettleoient,a  sum  of  £5000 
was  vested  in  trustees  upon  trust  to  per- 
mit the  wife,  in  case  she  should  survive 
her  husband,  to  receive  the  interest 
thereof  during  her  life;  and  in  case 
there  should  be  no  issue  of  the  marriage, 
in  trust  for  the  husband  absolutely:  with 
power  to  the  trustees,  with  the  consent 
of  the  husband  and  wife,  to  invest  the 
money  in  Government  or  on  real  security. 
The  money  was  afterwards,  with  the 
consent  of  the  husband  and  wife,  lent 
upon  mortgage.     The  husband  died  with- 
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out  issue ;  and  by  his  will,  bequeathed 
his  interest  in  the  £5000  to  A.  upon 
certain  trusts,  and  appointed  him  hu  ex- 
ecutor. The  wife  afterwards  married 
B.;  and  upon  her  marriage,  the  interest 
on  the  6000  was  assigned  to  A.  upon 
trust  to  pay  the  yearly  interest  on  the 
£5000  to  the  wife  for  life ;  and  A.  co- 
venanted with  the  wife  that  he,  his  ex* 
ecutorsy  &c^  would  stand  possessed  of 
the  premises  assigned  to  him  upon  the 
trusts  therein  mentioned.  The  £5000 
was  paid  to  A.  out  of  the  produce  of  a 
sale  had  in  a  suit  in  which  he  was  a  de* 
fendant:  and  A.  represented  to  B.'s 
wife  that  he  had  invested  the  money 
upon  Government  security ;  and  paid  her 
interest  according  to  the  rate  it  would 
have  borne  if  it  had  been  so  invested. 
The  money  was  not  in  hei  so  invested, 
but  was  applied  by  A.  to  his  own  use. — 
Heldy  in  a  suit  for  the  administration  of 
A.'s  assets,  that  the  new  trustee  of  B.'s 
last  marriage  settlement  was  entitled  to 
rank  as  a  specialty  creditor  for  the  dif- 
ference between  the  amount  of  the  in- 
terest actually  paid  by  A.,  and  interest 
upon  the  £5000  calculated  at  £6  per 
cent ; — and  also  (there  being  a  deficiency 
of  the  assets  to  pay  the  J&SOOO,  which 
was  a  debt  by  simple  contract),  as  a  spe- 
cialty creditor  for  any  future  deficiency 
in  the  interest,  calculated  at  £6  per  cent. 

Ibid 

6.  Costs  of  the  suit  given  to  the  plaintiff, 
a  simple  contract  creditor,  in  priority  to 
the  demands  of  judgment  and  specialty 
creditors ;  the  suit  being  necessary,  and 
having  been  properly  conducted       Ibid 

7*  In  a  judgment  creditor's  suit  for  admi- 
nistration of  assets  (the  Master  having 
reported  that  the  personal  estate  was  of 
little  value,  and  a  mortgage  debt,  part 
thereof,  as  irrecoverable),  the  final  de- 
cree directed  a  sale  of  the  real  estate  for 
payment  of  judgment  debts,  according 
to  priority.  There  were  sixteen  judg- 
ments; and  the  produce  of  the  real 
estate  was  applied  in  paying  off  the  three 
earliest,  and  the  balance  was  paid  to- 
wards satisfaction  of  the  fourth.  After- 
wards the  mortgage  debt,  part  of  the 
personal  estate,  was  unexpectedly  rea- 
lised, and  the  amount  having  been  trans- 
ferred to  the  credit  of  this  cause,  but 


EXECUTORS,  &c. 

being  a  very  deficient  fund,  the  Master 
allocated  it  rateably,  giving  the  fourth 
judgment  creditor  his  rateable  share 
upon  the  unpaid  portion  of  his  demand. 
The  latter  insisted  that  the  personal 
assets  should  have  been  administered 
rateably  in  the  first  instance,  and  there- 
fore, that  a  portion  of  them  equivalent 
to  the  shares  which  the  three  prior  cre- 
ditors oiight  to  have  received,  dioold 
now  be  allocated  as  the  produce  of  real 
estate — not  rateably,  but  according  to 
priority;  and  having  moved  to  send 
back  the  report  upon  this  ground,  the 
Master  of  the  Rolb  overruled  the  ob- 
jection and  confirmed  the  report — adopt- 
ing the  principle  of  the  decisions  in  S  P, 
Wnu.  322—344,  n.  R.  AvareU  ?. 
Wade  446  confirmed  on  appeal—Set 
note  451 

8.  In  a  suit  for  an  account  of  an  intestate's 
personal  estate  the  bill  sought  to  cbai^ 
the  administrator  with  wilful  de&ult,  and 
contained  charges  to  that  effect.  The 
decree  directed  only  the  ordinary  ac- 
counts; Heldf  that  nevertheless  the 
Court  would  direct  an  inquiry  as  to 
wilful  default,  if  on  the  Master's  report 
there  appeared  facts  to  warrant  it.  C. 
Cujev.  Cuffe  469 

9.  The  204th  Rule  does  not  take  awaj 
the  discretion  of  the  Court  as  to  the 
rate  of  interest  to  be  charged  upon  ba- 
lances in  the  hands  of  executors,  admin- 
istrators, &c.  IhiA 

10.  A  purchaser  under  the  decree  of  the 
Court  was  discharged  upon  a  report  of 
bad  title ;  and  it  was  ordered  that  his 
deposits  be  paid  back  to  him  without 
prejudice  to  his  applying  for  the  interest 
thereon  and  his  costs  when  there  should 
be  a  fund  in  Court;  he  died  before 
either  the  costs  were  taxed  or  a  fund  for 
their  payment  was  realised.  HeU  that 
on  a  fund  being  afterwards  realised,  his 
personal  representative  was  entitled  to  be 
paid  thereout  the  interest  and  costs. 
£.  £.    Mackay  v.  Orr  499 

11.  In  a  suit  for  the  administration  of  as- 
sets, the  report,  but  not  the  bill,  made 
a  case  for  charging  the  executor  with 
interest  upon  balances  in  hb  bands; 
Heldf  that  the  proper  mode  in  which 
to  bring  the  question  before  the  Court 
was   to  present   a  petition  stating  the 


-  EXECUTORS,  &c. 

special  matter,  and  praying  that  the  cause 
might  be  set  down  to  be  heard  for  fur- 
ther directions.  £.  £.  Cleary  v  Cleaty 

562 
FIERI   FACIAS. 
See  Practice,  4. 

FRAUD. 

1 .  The  clerk  of  the  defendant  effected  an 
insurance  upon  his  own  life,  one  of  the 
conditions  of  the  policy  being,  that  no 
person  should  effect  an  insurance  upon 
the  life  of  another,  in  whose  life  he 
was  not  interested ;  and  shortly  afterwards 
assigned  the  policy  to  the  defendant, 
in  consideration  of  the  defendant  paying 
the  expenses  of  the  insurance,  and  giving 
him  an  increased  weekly  salary  while  in 
his  employment.  The  defendant  was 
interested  in  the  life  of  the  clerk.  In 
three  weeks  afterwards,  the  defendant 
dismissed  the  clerk  from  his  employment 
without  sufficient  cause ;  and  the  clerk 
having  died,  his  executor  filed  a  bill 
against  the  defendant  and  the  Directors 
of  the  Insurance  Company,  to  set  aside 
the  assignment  as  having  been  obtained 
by  fraudulent  means,  and  for  payment. 
The  Directors  did  not  contest  the  lia- 
bility of  the  Company,  but  paid  the 
amount  of  the  policy  into  Court,  and 
were  thereupon  struck  out  of  the  bill. 
The  case  set  up  by  the  defendant,  but 
not  clearly  proved,  was,  that  the  policy 
was  effected  wholly  for  his  benefit,  al- 
though in  the  name  of  his  clerk : — Heldy 
that  the  plaintiff  was  entitled  to  the  relief 
prayed,  on  the  terms  of  paying  to  the 
defendant  the  sums  paid  by  him  for  ef- 
fecting the  policy  and  premiums,  with 
interest.     E.  E.     Scott  v.  Roose      170 

2.  Costs  given  to  the  plaintiff  because  of 
the  misconduct  of  the  defendant  in  the 
progress  of  the  suit  Und 

FUND  IN  COURT. 
See  Sbquestbation,  I. 

GENERAL  ORDERS. 
See  Rules  and  Obdebs. 

GIFT. 
See  Will,  1. 

GRAND  CANAL  COMPANY 
See  Agreement. 


INFANT.  15 

HEARING. 
See  Evidence,  IV.,  4,  5. 
Practice,  4. 

HEIR-AT-LAW. 
See  Lunacy. 


HUSBAND  AND  WIFE. 
See  Costs,  V.,  4. 
Dower. 
Estate,  3. 

Executors  and   Adminis- 
trators, 5,  6. 
Pleading,  III. — JBiUy  1. 
Will,  1,  4,  5. 

1.  Bill  to  foreclose  a  mortgage  vested  in 
trustees  for  the  separate  use  of  e^feme 
covert.  The  husband,  who  was  made  a 
defendant,  is  entitled  to  hb  costs  out  of 
the  fund.     E.  E.    DiUon  v.  McCarthy 

192 

2.  A  consent  in  the  case  that  one-fourth 
of  £500,  to  which  a  fime  jcovert  was 
entitled,  be  paid  to  her  and  to  her 
husband,  was  made  a  rule  of  Court,  with- 
out the  Jeme  being  examined  to  waive 
her  equity.  E.  E.  JAWghney  v.  Lahiffe 

511 

3.  Equity  will  execute  a  contract  in  bar  of 
dower  entered  into  before  marriage  by 
an  adult  woman  not  under  disability, 
where  such  contract  is  reasonable,  d- 
though  by  its  terms  the  lady,  being  left 
a  widow,  has  no  provision  out  of  her 
husband's  property,  and  the  provision 
made  for  her  out  of  her  own  is  insuffi- 
cient to  support  her  in  her  rank  of  life. 
The  Court,  however,  will  see  that  the 
widow  gets  what  she  contracted  for  in 
lieu  of  dower.  R.  In  re  Hervm^  mi' 
nors  589 

4.  Equity  makea  no  distinction  'between 
the  right  of  dower  and  other  rights,  and 
does  not  extend  any  more  favour  to  one 
than  to  another,  but  equally  protects  all. 
The  decision  and  the  dicta  in  Power  v. 
Shiel  (1  MoL  296)  considered         Ibid 

INCUMBRANCERS. 
See  Costs,  I.,  7,  9,  and  II.,  1. 
Limitations,  Statute  of,  3. 

INFANT. 
See  Deeds,    II.,  1. 
1.  A  petition  under  the  1  W,  4,  c.  47,  s. 
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INFANT. 


INJUNCTION. 


1 1,  should  state  the  age  of  the  minor. 
£.  £.    JonM  T.  Ham  65 

2  SemhU,  that  the  1  FT.  4,  c.  47,  s«  10, 
applies  to  suits  instituted  before  the 
passing  of  that  act  Ihid 

3.  An  infant  defendant,  entitled  to  a  por- 
tion of  the  equity  of  redemption  of 
lands  decreed  to  be  sold  in  a  foreclosure 
suit,  was  ordered  to  execute  the  con- 
veyance to  the  purchaser  Ibid 

4.  The  decree  did  not  give  him  a  day  to 
shew  cause  against  it,  on  his  coming  of 
age  Ibid 
See  the  note  as  to  this,  in  page  66,  and 

Flood  \.  Sutton,  340. 
6.  A  commission  of  perambulation  for  settling 
boundaries  cannot  be  obtained  by  peti- 
tion under  the  5  G.  2,  c.  9f  when  there 
are  minors  interested.  C.  In  re  O^Brien 

161 

6.  The  affidavit  of  service  of  petition  did  not 
state  that  the  persons  served  were  the  only 
persons  in  possession  of  these  lands,  which 
the    Court   considered    a    fatal  defect 

Ibid 

7.  Under  the  1  W.  4,  c.  47,  s.  II,  an  in- 
fant defendant  entitled  to  the  equity  of 
redemption  of  lands  decreed  to  be  sold 
in  a  foreclosure  suit,  was  ordered  to  ex- 
ecute the  conveyance  to  a  purchaser  un- 
der the  deeree,  although  the  decree  gave 
the  infant  a  day  to  shew  cause  against 
it,  upon  his  coming  of  age.  R.  Flood 
V.  Sutton  340 

8.  Whether  the  decree  should  have  given 
the  infant  a  day  to  shew  cause— -QiMrr^. 

Ihid 
9*  See  the  observations  of  Lord  Cotten- 
ham,  as  to  the  question  how  far  a  party 
who  was  an  infant  at  the  time  a  decree 
was  pronounced,  is  entitled,  in  certain 
eases,  upon  attuning  full  age,  to  be  let, 
into  a  new  defence— in  MaUme.  v.  iUo- 
hne  546-71 

10.  Upon  a  reference  to  inquire  as  to  the; 
ages  and  fortunes,  &c.,  of  three  infants, 
and  to  appoint  guardians,  the  Master  re-^ 
ported  that  they  were  respectively  of.  the; 
ages  of  five  years,  three  years,  and  two 
years ;  that  their  mother  would  be  the 
proper  guardian  of  Uieir  persons,  and 
that  two  of  them  being  females,  were 
entitled  to  a  certain  property,  out  of 
which  £10  per  annum  should  be  allowed 
for  the  maintenance  of  each ;  that  the 


third,  being  a  boy,  waa  entitled  as  tbp 
heir-at-flaw  to  the  freehold  estates  of 
which  /his  kte  father  was  aeiaed  in  pps^ 
session,  subject  to  his  mother's  right  of 
dower  thereout,  and  that  £100  per  an- 
,  num  would  be  n  proper  ailowanoe  for  his 
maintenance.  The  Court  having  allowed 
an  objection  to  the  finding  as  to  the  riglit 
of  the  minor's  moth^  to  dower,  upon 
the  ground  that  she. was  barred  of  dower 
'by  her  aettlement,  increased  the  alloir- 
ance  for  the  m«ntenance  of  the  male 
infant  from  £100  to  £150  pw  annum. 
R.    In  re  Herons^  minors.  689 


INJUNCTION. 
See  Bakk  ahd  Baj(&bks,  2. 
Pleading,    III. — Answer  2. 

1.  An  application  for  an  injunction  to  put 
out  of  possession  a  tenant  under  the 
Court,  the  cause  having  auddenlj  ter- 
minated, must  be  on  notice  to  the  te- 
nant who  is  in  the  nature  of  &  tenant  at 
will,  and  is  entitled  to  emblements.  £.  £. 
(yConnarv.  aCaUaghan  199 

2.  A  motion  to  continue  an  injunction  upon 
equity  confessed  by  the  answer,  without 
any  saving  of  the  right  to  except  is  a 
waiver  of  all  objections  to  the  .ansver 
for  insufficiency.  R.  Crofts  v.  I4>rd 
Egmont  229 

3.  Injunction  granted  upon  the  application 
of  the  receiver,  to  tfi^train  one  tenant  of 
the  estate  from  qoarrying  upon  a  private 
road,  part  of  the  premises,  and  which  was 
common  to  all  the  tenants.  £•£.  Dor* 
man  v.  Dorman  386 

4.  Application  by  a  parishioner  for  an  in- 
junction to  restain  a  Rector  «from  en- 
croaching upon  the  church-yard  and  pa- 
rish burial-ground,  without  any  faculty  or 
license  from  the  Ordinary  for  that  pur- 

.pose,  by  building  a  schooV-house  thereon, 
refused, — ^it  appearing,  that  although  no 
faculty  had  been  formally  obtained,  the 
Bishop,  was  in  fact  a  consentii^g  party, 
and  that  from  the  condition  of  the  pro- 
posed aite,  no  irreparable  injury  could 
be  done ;  the  Ecclesiastical  Cqurt  hav- 
ing the  proper  authority,  ratione  locif 
to  have  the  building  removed,  if  unlaw- 
fully erected,  and  to  punish  the  person 
guilty  of  erecting  it.  R.  Earl  of  Fits- 
unUiam  v.  Moore  615 


INSOLVENT. 

rNSOLVENT. 

See  Estate,  2. 

Pl«EADUlG,  I. — BiU,  9* 

INSURANCE  AND  INSURANCE 
COMPANY. 
See  Fraud. 

Service,  2. 
<<  I  admit  that  it  is  competent,  in  this  count- 
ry»  for  a  person  to  effect  an  insurance 
on  the  life  of  another,  in  whose  life  he  has 
no  interest;  for  there  is  no  act  in  force 
in  Ireland  similar  to  that  in  England, 
which  prohibits  wagering  policies ;  and 
certainly  it  is  also  competent  for  one 
person  to  accept  from  another  an  as- 
signment of  a  policy,  which  the  latter 
has  effected  upon  his  own  life ;  but  in 
forming  an  opinion  of  the  equitable 
claims  arising  out  of  such  a  transaction, 
the  Court  must  look  at  all  the  circum- 
stances of  the  ease :  and  it  is  not  too 
much  to  require  a  party,  who  seeks  the 
benefit  of  a  transaction  of  doubtful  policy 
in  the  eye  of  the  law — and  which,  in  this 
particular  case  is  virtually  prohibited  by 
the  terms  of  the  policy  of  insurance  it- 
self— ^to  shew  clearly  and  satisfactorily 
that  he  has  in  the  fairest  manner  obtained 
the  assignment  of  the  policy  from  the 
party  effecting  it."  Per  Brady,  C.  B., 
in  Scott  V.  Roose  173 

INTEREST,  PECUNIARY. 
See  Executors  and   Admuvis- 
TRATORS,   10,  11. 

Saixs,  Judicial,  I.,  3, 9>  13, 14. 

1.  A  creditor  by  cuetodiamy  on  a  judg- 
ment in  a  penal  sum,  obtained  an  order 
for  the  appointment  of  a  receiver :  Held, 
that  he  was  not  entitled  to  interest  be- 
yond the  penalty,  which  had  accrued  on 
the  principal  sum  subsequent  to  the  ap- 
pointment of  the  receiver.  E.  £.  Barry 
V.  Wilkinson  121 
See  this  case  observed  upon,  in  Ibid  564 

2.  Where  judgment  has  been  entered  upon 
a  bond  in  a  penalty  conditioned  for  the 
payment  of  a  principal  sum  with  inter- 
est, the  3  &  4  W.  4,  c.  27,  s.  42,  bars 
the  recovery  of  all  arrears  of  interest 
thereon,  which  have  accrued  due  more 
than  six  years  next  before  the  commence- 
ment of  a  suit  instituted  after  the  3 1st  of 
December    1833,  to  enforce  payment 


JUI)GME.\T,  ic. 


17 


thereof  out  of  land  or  rent.  Setnble — 
that  the  statute  is  a  similar  bar  to  the  re- 
covery of  interest  thereon,  by  a  proceed- 
ing against  the  person  or  personal  chattels 
of  the  debtor.  E.  E.  O^Kelly  v.  Bodkin 

390 

3k  The  204th  rule  does  not  take  away  the 
discretion  of  the  Court  as  to  the  rate  of 
interest  to  be  charged  upon  balances  in 
the  hands  of  executors,  administrators, 
&c.    C.    Cuje  V.  Cuje  469 

4.  Assignee  not  chargeable  with  penal  in- 
terest for  the  detention  in  his  hands  of 
monies  of  the  estate,  if  direction  was  not 
given  under  the  49  G.  3,  c.  121,  ss.  3,  4, 
and  under  the  122nd  section  of  the  6  IF. 
4,  e.  14,  by  the  creditor  or  Commissioner 
to  lodge  such  monies  in  bank.  B.  In 
re  F^y  585 

INTEREST  OF  WITNESS. 
See  EviDBNCE,  III.,  1,  3,  5. 

ISSUES  AT  LAW. 
As  to  the  practice  of  Courts  of  Equity  in 
directing  issues — see    the  jndgfioQent  of 
Lord  Cottenham,  C,  in  Malone  ▼.  Ma- 
lane    .  636 

JOINT  AND  SEVERAL  BOND. 
See  Bond. 

JOINT  STOCK  COMPANIES. 

See   AOBBEMERT. 

Bank  and  Bankers. 
Pleading,  h^^Bill  2. 

JUDGMENT  AND  JUDGMENT 
CREDITORS. 
Generally. 
See  Debtor  and  Creditob* 

Executors    and   Adminis- 
trators. 
As  to  costs  in  Creditors'  Suits. 

See  Costs,  I. 

As  to  interest  on  judgments. 

See  Interest,  Pecuniary. 

How  affected  by  length  of  time. 

See  Limitations,  Statute  of» 

Priority  of. 

See  Priority  of  Securities. 

Receivers  on  Judgments. 

See  Receiver,  IL 

Satisfaction  of  Judginents. 

See  Sales  Judicial,  I.,  6,  7,  8» 

3   t 


J«  JUDGMENT,  tc. 

JUDGMENT  QUANDOACCI- 
DERINT. 
See  Executors    aitd    Adminis- 
trators, 4. 
See  Costs,  III. 

LnaTATioR s,  Statute  of,  2. 


JURISDICTION. 

1.  Ad  agreement  for  the  psyinent  of  a 
personal  annuity  for  the  joint  lives  of  A. 
and  B.  will  be  specifically  performed, 
and  the  defendant  directed  to  pay  it,  on 
the  ground  that  there  is  no  adequate  re- 
medy at  law.  C.  Swift  ▼.  Swift        267 

2.  "  A  n amber  of  cases  haVe  been  cited  on 
both  sides,  and  the  result  of  them  all  is, 
not  that  wherever  there  is  a  remedy  at 
I^w,  relief  will  be  refused  in  Equity ; 
but  that  when  the  relief  at  Law  is  equally 
beneficial  and  equally  effectual  with  that 
which  mSy  be  obtained  in  Equity,  there 
the  Court  will  refuse  to  interfere.  Upon 
that  ground,  where  an  annuity  is  charged 
on  land,  although  there  is  a  remedy  at 
Law,  yet  as  a  Court  of  Equity  alone  c^ 
give  the  ^propriate  relief,  by  the  ap- 
pointment of  a  receiver,  a  bill  for  that 
purpose  wiH  be  entertained."  Per  Lord 
Plunket,  in  Ibid  275 

3.  "  All  these  cftqes,  I  think,  shew,  that  not- 
withstanding the  dismission  of  the  bill, 
the  Court  may,  in  a  case  like  the  pre- 
sent, make  an  order  on  the  plaintiff 
touching  his  recognisance ;  and  the  re- 
maining question  is,  whether  I  ought  to 
make  such  an  order  upon  him  as  that 
which  has  been  applied  for."  Per  Sir 
M.  0'Loghlen»  M.  R.  in  VLeary  v. 
Purcell  332 

4.  When  a  plaintiff  claims  to  be  entitled  to  a 
property  under  an  alleged  trust  in  a  will, 
created  for  those  filling  a  certain  character, 
which  he  alleges  that  he  sustuns,  it  is  in 
the  discretion  of  the  Court  whether  it 
will  first  decide  tho  question  whether 
there  is  any  such  trust,  or  put  the  peti- 
tioner to  establish  the  character  in  which 
he  sues  in  the  first  instance.  Dont.  Proc, 
MiUone  v.  Mahne  536 

5.  In  ordinary  cases,  the  proper  course  is 
to  ascertain  the  question  of  ftct  in  the 
first  instance  Ibid 

LACHES. 
See  Limitations,  Statutes  of. 


LANDLORD,  kc. 

LANDLORD  AND  TENANT. 
See  Costs,  IV. 

EVIDBKCK,  I.,  2. 

Plbadihg,  I. — BiUi  I. 
I.  LafuB&rd'e  Kighte. 

1.  The  Court,  upon  a  motion  on  behalf 
of  a  landlord,  for  liberty  to  proceed  at 
law,  notwithstanding  the  appointment  of 
a  receiver,  will  not  enter  into  any 
question  of  equities  between  the  land- 
lord and  tenant,  bnt  will,  in  a  proper 
case,  refer  it  to  the  Master,  to  inquire 
and  report  whether  any  proceedings 
should  be  taken  in  defending  the  eject- 
ment, or  in  relation  thereto*  R.  Cramer 
V.  Grifith  230 

2.  Thelesseeof  See  Umds,  held  under  alease 
with  a  iatiee  quoiies  covenant  for  renewal, 
demised  part  thereof  as  building  groond 
for  a  similar  term;  and  the  sub-tenant 
covenanted  not  to  carry  on  certain  trades 
upon,  or  to  throw  dirt  into  the  avenue 
in  front  of  the  demised  premises,  during 
the  term ;  and  that  in  case  he,  his  ex- 
ecutors, administrators  or  assigns  did  so, 
he  and  they  would  pay  an  increased  rent 
as  a  penalty : — Heldf  npon  a  petition  by 
the  sub-tenant  against  his  landlord  for  a 
conveyance  of  a  perpetual   estate  in  the 
lands  pursuant  to  the  6  ft  7  Ifl  4,  c  99» 
that  the  conveyance  of  the  fee  should 
contain  covenants  on  behalf  of  the  sob- 
tenant,  his  heirs  and  assigns,  with  the 
lessee,  his  heirs  and  assigns,  similar  to 
those  in   that  behalf  contained  to  the 
totiee  quoHee  lease  to  the   sub-tenant, ; 
although  neither  the  conveyance  of  the 
fee  nor  the  lease  to  the  sub-tenant,  con- 
tained  such  covenants.     £.  £»   DoekriU 
V.  Dolan.  552 

W^^^Tenants  right  to  redeem. 
I.  A  landlord  brought  an  ejectment  for 
non-payment  of  rent  against  his  tenant, 
and  a  mortgagee  of  the  tenant's  interest; 
and  having  recovered  judgment,  executed 
his  habere.  The  tenant  did  not  redeem 
the  lands  within  six  months  after  the  ex- 
ecution of  the  habere^  but  after  the 
expiration  of  that  period,  and  within  the 
nine  months  allowed  the  mortgagee  to 
redeem,  the  latter  informed  the  landlord 
that  he  was  ready  to  redeem  the  pre- 
mises, and  to  pay  him  the  rent  and  costs. 
The  landlord  dispensed  with  a  tender  (^ 
the  rent  and  costs  being  made  to  him  i 
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but  in  order  to  prevent  a  redemption  of 
the  premises}  .by  the  mortgagee^  entered 
into  an  agreement  with  him,  within  the 
period  of  the  nine  months,  to  pay  him 
the  sum  due  to  him  on  foot  of  the  mort- 
gage, and  take  an  assignment  thereof,  and 
to  release  him  from  the  arrears  of  the 
rent,  to  the  payment  of  which  he  was 
legally  liable.  That  agreement  was  car- 
ried into  execution  by  a  deed  of  assign- 
ment bearing  date  within  the  period  of 
the  nine  months,  although  actually  ex- 
ecuted after  their  expiration.  The  land- 
lord subsequently  sued  the  tenant  for  the 
arrears  of  the  rent,  and  for  the  mort- 
gage debt. — Heldj  on  a  bill  filed  by  the 
tenant  after  the  expiration  of  the  nine 
months,  that  he  was  entitled  to  redeem 
the  premises.     £.  £.    Kent  v.  Roberts 

279 

2.  *'  In  my  opinion,  even  if  there  had  not 
been  any  tender  of  the  rent  and  costs, 
neither  the  landlord  nor  the  mortgagee 
had  a  right  to  buy  or  sell  the  privilege 
of  redemption  ;  and  I  found  that  opinion 
upon  prindples  of  public  policy.  If  such 
dealings  were  allowed  by  the  law,  no 
mortgagee  would  redeem  mortgaged  pre- 
mises evicted  for  non-payment  of  rent. 
He  would,  manifestly,  prefer  being  paid 
his  demand  by  the  landlord  ;  who  might 
recover  the  sum  so  paid  by  suing  on  foot 
of  the  mortgaged  securities."  Per  Bra- 
dy, C.  B.,  in  Ibid  "  296 

3.  **  The  decree  in  Fetherstone  v.  G'ReU- 
(y  (4Bti.  P.  C.  161),  esublishes  this 
principle — that  after  the  mortgagee  has 
done  all  that  was  necessary  to  effect 
a  redepaption  of  the  premises,  (after 
an  eviction  for  non-payment  of  rent) 
the  landlord  shall  not  interfere  to  pre- 
vent the  exercise  of  that  right  of  re- 
demption by  him,  to  the  prejudice  of 
those  who  might  be  benefited  by  it — 
that  there  is  that  in  the  relation  of 
mortgagor  and  mortgagee,  and  land- 
lord and  tenant,  that  the  landlord  shall 
not  be  permitted  to  take  advantage  of 
his  situation,  or  interfere  to  prevent  the 
exercise  of  the  right  to  ifedeem,  which 
the  mortgagee  has  established.  That 
right,  if  exercised,  enures  to  the  benefit 
of  the  tenant."  Per  Pennefaiher,  B., 
in  Ibid  300 

4.  The  litigious  conduct  of  a  tenant  in 
defending  an  ejectment  for  non-payment 
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of  rent,  does  nQt  disentitle  him  \q  relief 
upo^  a  bill  for  redemption ;  por  to  the 
costs  of  that  suit,  if  be  be  otherwise  en- 
titled to  them.  £.  £.  Newenham  v. 
Makon  304 

5.  A  decree  for  a  redemption  pronounced 
against  a  landlord,  with  costs;  his  de- 
fence being  unfounded,  and  his  conduct 
in  refusing  information  to  enable  the 
tenant  to  redeem^  inequitable  and  op- 
pressive Ibid 

6.  Semble :  that  if  there  be  two  leases  of 
different  premises  from  the  same  land- 
lord to  the  same  tenant,  and  the  landlord 
evict  the  tenant  from  both  fov  non-pay- 
ment of  rent,  the  tenant  may  redeem 
the  one,  and  not  the  other  Ibid 

7.  Acts  of  waste  committed  by  a  tenant  do 
not  disentitle  him  to  redeem  Ibid 

8.  Decree  for  a  redemption  without  costs ; 
the  landlord  having,  within  the  six 
months,  refused  a  tender  of  the  rent  and 
costs  of  the  ejectment.  £.£•  Fitzgerald 

.    V.  Hueaey  319 

L£AS£. 
See  DsEDS. 

Landlobd  and  Temast,  I.,  2, 

AND    II.,   6. 

LEGACI£S  AND  LEGATEES. 
1.  The  conusor  of  a  judgment,  by  his  will 
in  1802,  bequeathes  certain  leaseholds 
specifically,  and  appoints  the  conusee 
a  trustee  under  his  will.  The  executor 
assents  to  the  bequest  in  1808,  having 
at  the  time  assets  for  the  payment  of  all 
debts  of  the  testator.  A  suit  is  insti- 
tuted in  1812  for  a  sale  of  part  of  the 
testator^s  property  by  a  specific  encum- 
brancer, and  under  the  decree  in  that 
cause,  the  judgment  is  proved,  and  de- 
clared a  charge  on  the  premises.  No 
sale  takes  place,  and  after  the  death  of 
the  couusee  in  1822,  his  widow,  who 
was  entitled  to  the  judgment  under  a 
settlement  which  gave  the  conusee  a  life 
interest  in  it,  files  her  bill  to  raise  the 
amount,  which  she  amends  in  1835, 
making  parties  the  specific  legatee,  his 
wife  and  children,  upon  whom  the  chattel 
had  been  settled  by  a  post-nuptial  set- 
tlement:— Heldy  that  she  was  entitled 
to  compel  the  owner  of  the  chattel  to 
contribute  to  the  payment  of  the  judg- 
ment.    C.  JUannix  v.  Drinan  lOS 
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2.  A  creditor  who,  by  !ying  by,  permits 
the  executor,  having  at  that  time  assets 
for  payment  of  debts,  to  pay  a  legagy, 
does  not  thereby  lose  his  right  to  compel 
that  legatee  to  contribute  to  the  pay- 
ment of  his  debt,  if  the  executor  sub- 
sequently waste  the  assets ;  but  the  assets 
of  the  defaulting  executor  must  be  first 
resorted  to,  and  the  insolvency  of  the 
executor  not  having  been  proved : — Held^ 
that  the  legatee  was  entitled  to  an  inquiry 
upon  the  point,  even  after  a  decree  to 
account,  and  a  report  under  it.  C.   Ibid. 

LIEN. 
See  Costs,  II.,  3. 

SOLICITOB,  3. 


LIMITATIONS,    STATUTE    OF. 
See  Master  and  Rbmbm- 

BKANCBR,   &C.  2. 

1.  Where  a  trust  is  created  by  will  for  the 
payment  of  debts,  the  right  of  a  judgment 
creditor  to  the  benefit  of  that  trust  is  not 
affected  by  the  40th  section  of  the  3  ft  4 
W.  4,  c.  27.     C.  Dillon  v.  Cruise    70 

2.  '*  I  certainly  would  hesitate  long  before 
I  would  set  up  my  own  opinion  against 
the  authorities  I  have  referred  to.  The 
ground  upon  which  they,  the  cases  of 
KeUy  V.  Kellf^  (6  L.  R.  N.  S.  222),  Jtmes 
T.  Scott  (1  Russ.  &  M.255),  and  PhiUipo 
V.  Munnings  (2  My.  &  Cr.  309)9  pro- 
ceed is  this — that  the  inherent  jurisdic- 
tion of  Courts  of  Equity  to  prevent  the 
rights  of  a  party  from  being  prejudiced 
by  their  own  acts,  or  by  the  acts  of  the 
persons  against  whom  those  rights  are 
sought  .to  be  enforced,  is  not  taken  away 
by  the  Statute  of  Limitations." — Per 
Lord  Plunket,  in  Ibid  83,  84 

3.  "  The  Statute  of  Limitations  may  be  a 
very  just  defence  where  it  proceeds  upon 
a  presumption  of  payment ;  but  in  order 
to  entitle  himself  to  the  benefit  of  it,  a 
party  must  set  it  up  at  the  proper  time  ; 
and  I  cannot  now,  at  this  stage  of  the 
suit— (the  bill  had  been  taken  Pro  eon^ 
fesBO  against  the  defendant,  and  a  decree 
in  1837  to  account  directed,  and  are- 
port  under  that  decree,  exceptions  to 
which  were  now*  before  the  Court) — 
set  up  such  a  defence  for  a  party  who 
has  neglected  to  avail  himself  of  it  when 
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he  had  the  opportunity.     But  theh,  it  is 
said,  although  he  is  concluded,  his  chil- 
dren, who  are  minors,  are  npt,  and  that 
they  can  seek  the  benefit  of  the  statute. 
I  think  that  neither  is  it  open  to  them  to 
do  so.     The  minors  appeared    in    the 
cause — their  trustee  was  a  party  to  the 
suit ;  and  as  the  bar  of  the  statute  was 
not  relied  oh    in    their   behalf  at  the 
original  hearing,  it  cannot  be  resorted  to 
no|r.     In  my  opinion,  the  mouths  both 
of  the  father  and  of  the  children  are 
closed  by  the  decree  of  1837)  and  nei- 
ther of  them  can  resist  the  right  of  the 
^plaintiff  to  the  relief  which  that  decree 
gives  her."     Per  Lord  Plunket,  in  Jfaii- 
fit  JT  V.  Drinan  118 

4.  A  creditor  by  judgment  of  Hilary  Term 
1813,  filed  a  bill  in  1837,  against  the 
heir  and  personal  representative  of  the 
conusor,  for  payment* of  the  judgment. 
The  heir,  who  was  also  the  personal  re- 
presentative of  the  conusor,  by  his  an- 
swer, relied  upon  the  3  &  4  FF.  4.  c.  27, 
s.  40.  The  judgment  had  not  been  re- 
vived, nor  was  any  payment  on  account 
of  the  principal  or  interest  thereof  made, 
or  any  acknowledgment  in  writing  of  the 
right  of  the  plaintiff  thereto  given,  by  the 
conusor  or  his  real  or  personal  represen- 
tative, subsequent  to  the  rendition  there- 
of. The  bill  was  dismissed  with  costs. 
E.  E.     Cffara  v.  Creagh  179 

5.  Where  a  judgment  has  been  obtuned 
iTpon  a  bond  in  a  penalty  conditioned  for 
the  payment  of  a  principal  sum  with  inter- 
est, the  principal  sum  is  <^  a  sum  of  money 
charged  upon  or  payable  out  of  land  or 
rent"  within  the  meaning  of  the3&4 
W.  4,  c.  27,  8.  42:  and  that  statute 
bars  the  recovery  of  all  arrears  of  inte- 
rest thereon,  which  have  accrued  due 
more  than  six  years  next  befbre  the  com- 
mencement of  a  suit  instituted  after  the 
31st  of  December  1833,  to  enforce  pay- 
ment thereof  out  of  land,  or  rent ;  Uie 
case  not  being  within  any  of  the  excep- 
tions mentioned  in  the  42nd  section. 
E.  E.     (TKeUy  V.  Bodkin  390 

6.  Semble — That  the  statute  Is  a  similar 
bar  to  the  recovery  of  i  nterest  thereon 
by  a  proceeding  against  the  person  or 
personal  chattels  of  the  debtor        Ihid 

7.  A  creditor  who  does  not  come  in  regu- 
larly  to   prove   his   demand  under  the 
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decree  to  account  in  a  creditor's  suit,  but 
obtains  an  order  for  liberty  to  file  a  | 
charge  and  obtain  a  separate  report  at  his 
own  expense,  upon  an  .affidavit  stating 
that  be  was  ignorant  of  the  existence  of 
the  suit  until  after  the  decree  to  account 
was  pronounced  and  the  report  thereun- 
der made,  cannot  rely  on  the  suit  as 
being  his  from  the  beginning,  so  as 
thereby  to  avoid  the  bar  of  the  3  &  4 
W.  4,  c.  27,  s.  42.  IHd 

LIS  PENDENS. 
^        See  Cbei?itobs'  Suits,  1. 

Pleading,  I.  Billy  7 y  II.,  1,  & 

111.  Demurrer  &  Plea  2. 
Priority  of  Securities. 
Receiver,  I.,  6. 

LUNACY. 

The  committee  and  heir  presumptive  of  a 
lunatic,  who  was  absolute  owner  of  a 
freehold  estate  subject  to  a  charge  of 
£900,  paid  off  the  charge  out  of  his  own 
monies,  and  had  it  assigned  to  a  trustee 
for  him.  He  subsequently  applied  to 
the  Court  for  leave  to  apply  the  sur- 
plus rents  of'  the  estate  towards  pay- 
ment of  the  charge ;  but  there  were  then 
judgments  affecting  the  lunatic  person- 
ally, and  the  application  was  refused. 
When  the  judgments  were  paid,  the 
committee,  in  the  lifetime  of  the  lunatic, 
paid  off  the  charge  out  of  ihe  surplus 
rents,  without  any  order,  but  was  allow- 
ed the  amount  in  passing  his  account : 
Held,  that  between  the  heir  and  the 
next  of  kin  of  the  lunatic,  the  latter  had 
no  equity  to  have  it  kept  alive  for  their 
benefit.  C.  Newcomhe  v.  Newcambe  414 

MASTER  AND  REMEMBRANCER 
AND  THEIR  REPORT. 
See  Deeds,  II. 
Infant,  10. 

Pleading  III.,  Demurrer  and  Plea,  2. 

1 .  "  Where  the  Master  stating  in  his  report 
all  the  facts,  draws  an  inference  from 
those  facts,  there  the  Court,  having  all 
the  information  before  it,  may  draw  its 
own  inference,  even  though  it  should 
differ  from  that  of  the  Master.  But  is 
there  any  authority  to  shew  that  where 
the  Master  has  founded  a  conclusion 
upon  particular  facts,  which  conclusion 
would  be  right  if  there  were  not  other 
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facts  in  the  case,  which  the  Master  has 
not  found,  an  inquiry  could  be  directed 
as  to  those  facts,  at  the  instance  of  a 
party  who  had  not  excepted  to  the  re- 
port in  that  particular?"  Per  Lord 
Plunket,  in  Mannix  v.  Drinan  116 
2.  The  respondent,  in  the  affidavit  made 
by  him  to  shew  cause  against  the  appoint- 
ment of  a  receiver  upon  a  judgment  on 
a  bond  in  a  penal  sum,  admitted  that  the 
entire  sum  due  by  him  on  foot  of  the 
judgment  was  a  certain  specified  sum  ex- 
ceeding the  amount  of  the  principal  sum 
mentioned  in  the  bond,  and  six  years' 
interest  thereon;  and  did  not  rely  on 
the  3  &  4  W.  4,  c.  27,  s.  42,  as  a  bar: 
Held,  that  a  report  finding  that  the  prin- 
cipal money,  with  six  years'  interest 
thereon  only  was  due  on  foot  of  the 
judgment,  was  erroneous,  it  being  con- 
trary to  the  admission  in  the  affidavit. 
E.  E.  Tristram  v.  Harte.  386 

MISTAKE. 
See  Pleading.  III.,  Answer,  4, 
and  Demurrer  Sf  Plea,  1. 

MONEY. 

See  Sequestbation,  1. 

MORTGAGE. 
See  Landlobd  and  Ten- 
ant, II,  1,  2. 
Pleading,  II.,  4. 
Receiver,  II.,  9- 
I.  Equitable  Mortgage. 
A  trader  executes  a  mortgage  of  real  estate, 
with  a  borrowing  clause,    and  deposits 
the  title  deeds  with  the  mortgagee.     He 
subsequently   accepts  a  bill   drawn   by 
third  parties,  and  being  unable  to  pay 
the  biU  when  at  maturity,  writes  to  the 
drawer,  to  say  that  it  shall  be  paid  out 
of  the  produce- of  the  mortgaged  pre- 
.   mises,  and  that  he  will  not  tidce  his  title 
deeds  out  of  the  mortgagee's  hands  un- 
til  the    bill  is  paid.      The    mortgagee 
communicates  to  the  drawers  their  assent 
to  the  arrangement  :—JEf«^   that    the 
drawers  were  entitled  to  an  equitable 
mortgage.     C.  Ex  parte  Crossfieldy  67 
II.  Receiver  under  Statute. 
1.  As  cause  against  a  conditional  order  for 
the  appointment  of  a  receiver  under  the 
Mortgage  Act  (II  &  12  G.  3,  c.  10),  the 
respondent  impeached  the  mortgage,  and 
shewed  by  affidavits  of  himself  and  other 
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persons,  very  strong  grounds  to  induce 
the  Court  to  believe  it  was  obtained 
without  good  consideration  and  by  fraud. 
The  cause  was  allowed  without  costs, — 
it  having  been  the  practice  hitherto  not 
to  appoint  a  receiver  under  the  Mortgage 
Act,  except  where  the  right  of  the  mort- 
gagee was  uncontroverted ;  and  it  ap- 
pearing by  the  petition  in  this  case,  that 
from  the  date  of  the  mortgage  to  the  pre- 
sent time  (a  period  of  thirteen  years),  no 
payment  had  been  made — or  demanded, 
as  the  respondent  alleged — on  foot  of  the 
mortgage,  although  the  parties  were  close 
neighbours  all  the  time.  But  the  Master 
of  the  Rolls  declared  it  should  not  be 
understood  that  petitions  under  this  act 
may  be  defeated  whenever  the  respon- 
dent comes  in  on  motion  and  impeaches 
the  mortgage;  that  for  the  future  the 
conditional  order  for  a  receiver  shall  be 
made  absolute  notwithstanding  such  im- 
peachment, unless  the  grounds  for  such 
impeachment  clearly  appear ;  and  that 
the  former  practice  held  out  a  strong 
temptation  to  parties  in  receipt  of  the 
rents  to  make  improper  statements  upon 
oath,  and  ought  not  to  be  followed.  R. 
Cosgrave  v.  Gannon  433 

2.  In  reference  to  Sir  W.  M'Mahon's  obser- 
vations in  Lecihy  v.  Arthure  (1  Hog.  92) 
*  that  as  the  mortgage  was  impeached,  it 
could  be  enforced  only  in  a  Court  of 
Equity  by  bill ;  and  that  such  was  not 
a  case  within  the  statute,  which  applied 
only  where  the  mortgage  was  uncon- 
troverted.' **l  must  say,  that  I  have 
looked  very  carefully  through  the  act 
of  Parliament,  and  that  /  have  not 
been  able  to  discover  in  it  any  thing 
which  should  limit  its  application  to  those 
cases  only  in  which  the  mortgage  is  un- 
controverted;  and  in  my  judgment  the 
Court  should  hesitate  long  before  it 
would  adopt  such  a  construction  of  this 
or  any  other  statute,  as  would  have  the 
necessary  effect  of  leaving  its  intention 
liable  to  be  defeated  in  every  case,  and 
of  holding  out,  whenever  a  receiver  is 
sought  for,  an  inducement  to  the  persons 
in  possession  to  come  in  with  rash  at- 
tempts to  impeach  the  security,  whether 
there  be  any  grounds  for  impeaching  it 
or  not.  But  whatever  may  have  been 
the  doctrine  of  the  late  Master  of  the 
Rolls  upon  this  subject,  it  is  plain  that  it 


was  totally  distinct  from  the  ground  of 
his  decision  in  Leahy  v.  Artkure^  which 
was — ^that  the  petitioner  has  not  a  legal 
title  and  was  only  a  trustee."  Per  Sir 
M.  O'Loghlen,  M.  R^  in  Ibid  439 

3.  Upon  a  petition  under  the  Mortgage  Act 
for  a  receiver,  it  appeared  that  the  respond- 
dent  (who  was  son  of  the  mortgagor,  and 
claimed  to  be  entitled  to  an  estate  (or 
life  in  the  lands  under  a  marriage  settle- 
ment executed  in  the  year  1796,  nearly 
two  years  after  the  date  of  the  mortgage) 
had  been  left  by  the  petitioner  in  the 
undisputed  possession  of  the  lands  from 
the  year  1796  until  the  year  1829— a 
period  of  thirty-three  years;  that,  in 
1819  Chamley  obtained  an  order  in  the 
foreclosure  cause,  instituted  in  1804,  for 
the  appointment  of  a  receiver,  but  with- 
out notice  to  the  respondent,  who,  al- 
though in  possession,  had  not  up  to  that 
time  been  made  a  party ;  that,  no  pro- 
ceeding under  this  order  was  taken  to  alter 
the  possession,  until  February  1829} 
when  an  order  was  obtained  to  renew 
the  order  of  February  1819,  with  neither 
of  which  orders  was  the  respondeat 
served ;  that  when  the  receiver  then  ap- 
pointed proceeded  to  interfere,  the  res- 
pondent immediately  gave  Chamley  no- 
tice of  the  irregularity  of  his  proceed- 
ings ;  and  Chamley  having  prooaised,  but 
delayed,  to  sign  a  consent  for  the  dis- 
charge of  the  receiver,  the  respoodeot, 
on  the  9th  of  February  1832,  applied 
to  the  Court,  and  upon  the  case  then 
made,  obtained  an  order  for  the  removal 
of  the  receiver,  and  thenceforward  con- 
tinued in  undisturbed  possession  of  the 
lands ;  ffeld^  that  this  was  sufficient  cause 
against  making  the  conditional  order  for 
the  appointment  of  the  rece,ver  absolute. 
£.£.  1837.  C^am/:^  V.  O'Brtm.  Cited 
per  Sir  M.  O'Loghlen,  M.  R.,  in  Ibid 

441 
III.  Suits  for  Foreclosure  and  Sale. 
Seey  alsOf  Pubadino,  II.,  4.  III. 
Answer^  4. 

1.  Bill  to  foreclose  a  mortgage  vested  in 
trustees  for  the  separate  use  of  a  feme 
covert.  The  husband,  who  was  made  a 
defendant,  is  entitled  to  his  costs  out  of 
the  fund.     £.  £.     DUkm  v.  McCarthy 

2.  In  a  decree  for  foreclosure    and  sale, 
where  a  mi  nor  defendant  is  entitled  to 


MORTGAGE. 

the  equity  6f  redemption — ought  the 
decree  give  the  minor  a  day  to  shew 
cause  against  it  ?  E*  E.  Jones  v.  ffam 
65.     See  note  66,  and  Flood  ▼.  Button 

340 

MARRIAGE  SETTLEMENT. 
See  Deeds,  I.,  1,  2. 

Executors   ani>   Adminis- 

TftATOBS,  4,  5. 

NEXT  OF  KIN. 
See  LuKA€Y. 

NOTICE. 
See  Pbtitiok. 

RfiNEWAI*,  2. 

Tithes,  1. 

NOTICE  OF  MOTION. 
See  Tenakt^    UNtoEB    the 

COUBT,    1,   2. 

ORDER. 
See  Reoeiteb,  II.,  12. 
Rules  and  Obdebs. 
"Where  the  time  for  shewing  cause  against 
a  conditional  order  expires  on  the  last 
of  the  eight  clays  after  Term,  the  Court 
will  not  make  it  absolute  upon  a  certi- 
ficate of  no  cause,  until  the  first  day  of 
the  next  ensuing  Term.     £.  E.    AUx' 
andet  ▼•  Abernethy  384 

PARLIAMENTARY 
APPEARANCE. 
See  Appeabanoe. 

PARTIES. 

See  Pleading,  II. 

PENAL  RENTS. 
See  Landlobd  and  Tenant,  I.,  2. 

PENDENCY  OF  SUIT. 
See  Cbeditobs'  Suits. 

Pleading,  I. — Biily  7 — II.,  1, 
&  IIL,  2. 

PERJURY. 
See  Pleading,  llL^AneweTf  1. 

PETITION. 
See  Infant,  1,  2,  6,  6. 
Pbactice,  4. 
A  clear  Term  must  elapse  after  notice  of 
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the  answering  affidavit,  before  the  res- 
pondent (a  solicitor)  can  be  entitled  to 
have  a  petition  presented  agsunst  him 
dismissed  with  costs,  for  want  of  prose- 
cution.    R.    Bucke  V.  Murphy       378 

« 

PLAINTIFF. 
See  Pleading,  III.— JStiZ,  1,  2. 

PLEADING. 
See  Evidence,  II.,  S. 
I.  Form  and  validity  of. 
I.  BilL 

1.  '<  Where  the  plaintiff  filed  a  bill  to  im- 
peach a  lease  made  by  his  ancestor,  as 
contrary  to  the  power  of  leasing  which 
the  latter  had,  and  the  defendant,  in  hrs 
answer,  relied  upon  the  covenant  in  the 
lease  as  entitling  him  to  compensation 
out  of  the  assets  of  the  lessor,  such  an 
equity  cannot  be  made  available  in  this 
suit ;  but  the  defendant  should  have  filed 
a  cross-bill."  Per  Lord  Plnnket,  in 
Steele  v.  Mitchell  10 

2.  Sembley  that  where  a  biH  is  filed  by  two 
stockholders  entitled  to  separate  sums  of 
stock,  on  behalf  of  themselves  and  all 
other  holders  of  the  same  stock,  praying 
relief ;  if  it  should  appear  that  one  of  the 
pluntiffs  is  not  entitled  to  relief  by  rea- 
son of  some  equitable  circumstances  pe- 
culiar to  himself,  the  Court  may  never- 
theless, in  that  suit,  give  the  relief 
sought,  and  is  not  bound  to  dismiss  the 
bill.  E.E.  Corhallis  v.  The  Under- 
takers  of  the  Grand  Canal  29 

3.  A  sequestrator  appointed  over  a  parish, 
at  the  suit  of  certain  judgment  creditors 
of  the  Incumbent,  presented  a  memorial 
under  the  1  &  2  Victy  c.  109,  for  arrears 
of  tithe  composition  due  before  the  m- 
questraHon  issued^  and  a  certain  sum 
was  accordingly  lodged  in  the  Treasury 
on  account  of  those  arrears  ;  but  before 
payment,  the  Incumbent  died,  and,  the 
memorial  having  stated,  by  mistake,  as  it 
was  alleged,  that  he  was  the  person  enti- 
tled to  the  arrears,  his  personal  represen- 
tative claimed  the  money  in  the  Trea- 
sury against  the  sequestrator,  and  the 
Officer  consequently  refused  to  pay  ei- 
ther party  without  the  order  of  this 
Court.  Whereupon,  a  bill  was  filed  in 
the  natnes  of  the  sequestrator  and  the 
judgment  creditors,  tn  whose  behalf  he 
was  appointed,    as   co-plaintiffs,  against 
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tesixtrix.  de- 


the  penonal  repretentatiTe  of  the  Incom-  8.  The  CommissioiierB  of  Ottritable  Do- 
bent,  stating  the   foregoing  facU,    and 

praying  that  the  sequestrator  might  be 

decreed  to    be  the  person  entitled  to 

receive  the  money  in  the  Treasury : — 

Heldf  that  a  general  demurrer  should  be 

allowed  to  the  bill  upon  two  grounds : — 

6rst,  that  the  sequestration  was  not  re- 
trospective, but  attached  the  future  ac- 
cruing tithe  only ;  and,    therefore,  did 

not  entitle  the  plaintiffs  to  the  money  in 

the  Treasury;  secondly,    that,   at  any 

rate,  the  sequestrator  could  have  had  no 

interest  or  title  in  thb  suit,  and  should 

not  have  been  made  a  co-plaintiff.     R. 

Egan  ▼•  Heenan  50 

4.  SembUy  that  where  a  suit  abates  by  the 

death  of  the  personal  representative,  the 

administrator  de  bonis  non  of  the  de- 
ceased may  be  brought  before  the  Court 

by  bill  of  revivor,  and  a  supplemental 

bill  is  not  necessary.  £.  £•    M*Tieman 

y.BeU  193 

5*  Wherever  an  old  interest  is  trans- 
mitted, or  a  new  interest   vested  in  a 

new  party,  after  the  institution  of  the 

suit,  strictly  speaking  that  is  sup{Aemen- 

tal    matter,  although    it  occurs  before 

issue  joined  ;  but  any  other  circumstance 

which  occurs  before  issue  joined,  if  it  be 

not  the  vesting  of  a  new   interest  or 

the  transmission  of  an  old  interest,  is  the 

subject-matter  of   an  amendment.      A 

tenant  in  tail,  who  comes  into  esse  after 

the  institution  of  the  suit,  ought  properly 

to  be  brought  before  the  Court  by  sup- 
plemental bill ;  although  in  Chancery  he 

has  been  made  a  party  by  amendment, 

where  he   came  into  esse  before  issue 

joined.  £.  £.  Carnegie  v.  Johnson   197 

6.  In  a  redemption  suit,  the  bill  charged  that 
the  habere  was  executed  *<  on  or  about 
the  18th  of  November,  and  possession 
was  on  that  day  taken.**  The  answer 
stated  ''  that  it  is  not  true,  as  in  bill  un- 
truly stated,  that  said  habere  was  exe- 
cuted on  the  18th  of  November;  for 
that  defendant  believed  it  was  executed 
on  the  17th  of  November:" — Heldy 
that  the  precise  day  of  the  execution  of 
the  habere  was'  sufficiently  put  in  issue. 
£.  £.    Fitzgerald  v.  Husse^  3 1 9 

7.  Before  issue  joined,  an  infant  tenant  in 
tail,  born  pendente  lite^  may  be  made  a 
party  by  amendment.  £.  £.  Greer  v. 
Mercer  385 


nations  filed  a  biU 
seeking  for  a  discoTerj  of  the 
fee-simple,  fee-taH,  and  €»tbei 
and  leasehold  estates  of  the 
and  all  her  personal  estates  sod 
&c  The  bill  set  oat  the 
which  it  appeared  that  the 
vised  all  her  freehold  and  leeoehold  es- 
tates to  A.  for  life,  reniainder  to  B.  for 
life ;  remainder  (except  «s  to  a  eertaia 
rent)  to  the  Commiflnoiiers  of  CharitaUe 
Donations,  ftc,  upon  trust  to  leof 
leases  and  apply  rents,  ftc,  and  appointed 
A.  and  B.  executors  of  her  wiD  ;  mnd  the 
bill  then  prayed  that  ap  ac<!OUul  migfat  be 
taken  of  her  freehold  and  leasehold  es- 
tates, &C.,  and  that  the  title-deeds  re- 
lating thereto  might  be  brought  into 
Court.  The  biU  did  not  state  that  the 
personal  assets  of  the  testatrix  were  in- 
sufficient for  the  payment  of  her  debts. 
but  it  averred  that  the  defendants  had 
paid  a  special  bequest  in  her  wifl  men- 
tioned. Demurrer  to  so  mudi  of  the  biU 
as  sought  discovery  of  the  estates  tail  of 
the  testatrix,  and  of  her  personal  estate 
and  effects  (except  chattels  real)  allowed. 
R.  Commissioners  of  Charitabie  Do- 
nations V.  Espinasse  324 
9.  Where  a  party  made  defendant  as  as- 
signee of  an  insolvent  debtor,  dies  pend- 
ing the  cause,  a  supplemental  bifl  is 
necessary  to  ^ring  the  ^ew  assigoee, 
appointed  in  place  of  the  deceased,  before 
the  Court.  The  41st  section  of  the  late 
Insolvent  Act  (3  &  4  Fie.)  applies  only 
to  the  cases  of  plaintifl^,  and  not  to  de- 
fendants. R.    Meagher  v.  CtMmra  471 

II.  Answer, 
SeSf  alsoy  £vidkiicb,  II.,  1,  3. 
Pleaduig. — I^  BiUy  6. 

1.  '<  Where  the  plaintiff  filed  a  bill  to  im- 
peach a  lease  made  by  his  ancestor,  as 
contrary  to  the  power  of  leasing  which 
the  latter  had,  and  the  defendant,  in  hb 
answer,  relied  upon  the  covenant  in  the 
lease  as  entitling  him  to  compensation 
out  of  the  assets  of  the  lessor,  such  an 
equity  cannot  be  made  available  in  this 
suit ;  but  the  defendant  should  have  filed 
a  cross-bill.''  Per  Lord  Plunket,  in 
Steele  v.  Mitchell  10 

2.  The  defendant  by  his  answer  submitted, 
that  by  reason  of  the  3  &  4  W.  4,  c  27, 
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s.  40,  the  plaintiff  was  barred  from  main- 
taintog  his  suit  against  him,  oa  the  heir" 
at'law  of  the  conusor^  and  that  it  was  a 
good  defence  both  as  to  the  real  and 
personal  estate  of  the  conusor,  and  he 
relied  upon  that  statute  as  if  he  had 
pleaded  the  same  : — Held^  that  it  was 
competent  for  him,  as  peraonai  repre' 
seniaHve  of  the  conusor,  to  rely  on 
the  defence  given  him  by  that  statute. 
£.  £•     (THara  y.  Creagh  179 

II.  Parties. 
See^  aleoy  Pubadino,  I.^— £i^  9* 

1.  Wherever  an  old  interest  is  transmitted 
to,  or  a  new  interest  vested  in  a  new 
party,  after  th^  institution  of  the  suit, 
strictlj  speaking*  that  is  supplemental 
matter,  although  it  occurs  before  issue 
joined.  In  some  cases,  however,  the  new 
party  has  been  brought  before  the  Court 
by  amendment.  £•  £.  Carnegie  v. 
JohfuofT  197 

2.  Meldf  upon  demurrer,  that  the  Banker's 
Act,  33  G.  2,  c.  14,  is  not  repealed  by 
the  6  G.  4,  c.  42,  and  that  upon  the 
stoppage  of  payment  by  a  Joint  Stock 
Banking  Company  formed  under  the 
latter  statute,  a  trust  is  created^n  fa* 
vour  of  the  creditors,  and  affecting  all 
the  property  of  the  shareholders— under 
the  Banker's  Act,  which  may  be  admin* 
istered  by  this  Court,  at  the  suit  of  any 
creditor  against  the  Public  Officer  of  the 
Company,  instituted  without  making  the, 
other  creditors  of  the  shareholders  par- 
ties ; — it  being  stated  in  the  bill  that  the 
co-partnership  assets  are  sufficient  to  dis- 
cliarge  the  liabilities  of  the  Company, 
and  it  not  appearing  that  the  shareholders 
have  any  other  liabilities  than  those  of 
their  co-partnership.  R.  Fawcett  v. 
Hodges  232 

3.  Before  issue  joined,  an  infant  tenant  in 
tail,  bom  pendente  Ute,  may  be  made  a 
party  by  amendment.  £.  £•  Greer  v. 
Mercer  385 

4.  The  devisee  of  the  equity  of  redemp- 
tion in  trust  for  other  persons,  is  a  ne- 
cessary party  to  a  foreclosure  suit.  £.  £. 
Scully  V.  ScuUy  494 

III.— Proc/tce  as  to  Pleadings. 
I.  BilL 
See  Costs,  V.,  1,  2. 
1.  After  the  defendants  had  answered  in  a 
suit  by  husband  and  wife,  relating,  to  the 


wife's  separate  estate,  leave  given  to 
amend  the  bill  by  striking  out  the  name 
of  the  husband  as  a  co-plaintiff,  he  having 
lately  become  insolvent,  and  by  substi- 
tuting in  his  stead  the  name  of  a  party 
to  sue  as  the  wife's  next  friend,  and  also 
by  inserting  the  names  of  the  husband 
and  his  assignee  as  parties  defendant, 
upon  the  terms  of  the  proposed  next' 
friend  giving  security  by  recognizance, 
with  sufficient  sureties,  for  the  costs  al- 
ready incurred ;  the  Court  declining  to 
require  such  security  for  future  costs.  R. 
Bing  V.  NetOes  53 

2.  Where  the  cause  abates  by  the  death  of 
a  sole  plaintiff,  and  it  becomes  necessary 
to  file  a  bill  of  revivor  and  supplement, 
it  may  be  done  without  the  order  of  the 
Court  first  obtained.  £.  £•  Brown  v. 
AUen  503 

3.  <<But  where  the  cause  abates  by  the 
d^ath  of  one  of  several  defendants,  and 
it  becomes  necessary  to  file  a  bill  of  re- 
vivor and  supplement,  the  leave  of  the 
Court  must  t^e  first  obtained."  Per  Pen- 
nefather,   B.  Ibid 

4.  After  answer  and  before  issue  joined, 
the  plaintiff  assigned  all  his  right  and 
interest  in  the  subject-matter  of  the  suit, 
but  refused  to  allow  the  assignee  to  pro- 
ceed in  his  name.  On  motion  of  the 
assignee  for  leave  to  amend  the  bill,  by 
striking  out  the  name  of  the  plaintiff  and 
inserting  his  own  instead;  ffeldy  that 
such  amendment  could  not  be  allowed. 
R.    Magrath  v.  Heron  476 

5.  "All  those  cases,  I  think,  shew,  that 
notwitstanding  the  dismission  of  the  bill, 
the  Court  may,  in  a  case  like  the  present, 
make  an  order  on  the  plaintiff  touching 
his  recognizance;  and  the  remaining 
question  is,  whether  I  ought  to  make 
such  an  order  upon  him  as  that  which 
has  been  applied  for."  Per  Sir  M. 
O'Loghlen,  M.  R.9  in  (yZeary  y.  Pur* 
ceU  332 

II.  Answer. 
1.  The  answer  was  sworn  in  December 
1838 ;  publication  passed  in  May  1840. 
In  Hilary  Term  1841,  the  plaintiff  ap- 
plied to  take  the  answer  off  the  file,  in 
order  to  prosecute  the  defendant  for 
perjury  in  it:  HeU  that  the  application 
was  not  too  late.  E.  £. .  Beeves  v. 
Clarke  190 
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2.  In  an  injanction  cause,  upon  the  ooming 
in  of  the  defendant's  answer,  the  pluntiff 
gave  notice  of  motion  to  continue  the 
ivj  unction  upon  equity  confessed,  but 
did  not  state  that  such  motion  should  be 
without  prejudice  to  the  right  of  ex- 
cepting to  the  answer  for  insufficiency : 
Heldy  that  exceptions  afterwards  filed 
were  irregular :  the  notice  of  motion  to 
continue  the  injunction  should  have  been 
"  without  prejudice,"  &c.  R.  Croftg 
V.  Lord  Egmont  227 

3.  A  motion  to  continue  an  injunction 
upon  equity  confessed  by  the  answer, 
without  any  saving  of  the  right  to  ex- 
cept, is  a  waiver  of  aH  objections  to  the 
answer  for  insufficiency     Ibid  229 

4.  In  a  foreclosure  suit,  a  party  who  was 
made  a  defendant  as  one  of  the  co-heir- 
esses of  the  mortgagor,  filed  a  disckumer 
by  mistake,  and  in  ignorance  of  her 
rights;  and  after  a  decree  to  account 
had  been  obtained,  moved  for  liberty  to 
withdraw  the  disclumer  and  file  a  sup- 
plemental answer,  stating  her  lately  dis- 
covered title  to  the  surplus  afiter  payment 
of  the  plaintiff's  demand.     The  motion 

^  was  refused,  upon  the  ground  thai  it 
would  be  impossible  to  put  the  plaintiff 
in  the  same  situation  as  he  would  have 
been  in,  if  the  defence  had  been  stated 
on  the  record  in  due  time ;  but  without 
prejudice  to  such  further  application  as 
the  defendant  might  make  for  the  pur- 
pose of  establishing  her  claim  to  a  share 
of  the  surplus,  if  any,  after  satisfying  the 
demands  under  the  decree.  R.  Glenny 
V.  Murdoch  443 

III.  Demurrer  and  Plea. 

1.  Where  it  appeared  that  by  accident,  a 
demurrer,  which  extended  to  the  whole 
bill,  was  not  set  down  for  argument 
within  fourteen  days  after  notice,  pur- 
suant to  the  19th  General  Order  of 
November  1834,  the  Court  allowed  it  to 
be  set  down.     R.    Jeffryes  v.  Goodwin 

99 

2.  The  I9th  General  Order  of  November 
1 834,  as  to  a  plea  and  demurrer,  does  not 
apply  to  a  plea  of  the  pendency  of  another 
suit  for  the  same  subject-matter,  where 
the  only  question  upon  the  plea  is  as  to 
its  truth,  such  plea  should  not  be  set 
down  for  argument,  but  the  plaintiff 
8houl4  serve  notice  of  motion  for  a  refe- 


rence to  the  Master  as  to  the  qoestioa 
of  fact— whether  the  two  aoits  are  for 
the  same  matter.  R.  HcwUU  ▼•  Lam- 
bert 473 

POLICY  OF  INSURANCE. 
See  Feaud. 

POWERS. 
See  EsTATS,  1,  3. 
A.  being  seized  of  an  undivided  moiety  of 
lands  held  under  a  lease  for  lives  renew- 
able for  ever,  in  1775,  settles  the  same. 
At  he  Qse  of  himself  for  life,  remainders 
to  his  first  and  other  sons,  reserving  to 
himself  a  power  of  leasing.  He  after- 
wards purchases  the '  other  moiety,  and 
makes  a  lease  of  the  entire,  not  warruit- 
ed  by  his  power,  and  covenants  theraa 
for  quiet  enjoyment,  &c.  On  the  mar- 
riage of  his  eldest  son,  he  coDveys  the 
entire  to  trustees  to  the  use  of  himself 
for  life,  remainders  to  his  son  for  life, 
remainders  to  the  sons  of  his  son  as  the 
son  should  appoint;  Heldf  that  the  son  of 
A.'s  son  could  not  impeach  the  lease  as 
to  the  undivided  moiety  in  the  settle- 
ment of  1775,  as  being  contrary  to  the 
leasing  power.  C.  Steele  v.  Miididl    1 

PRACTICR 
See,  also,  the  respective  Titles. 
As  to  Evidence. 
See  EvtDSVCB,  IV. 

As  to  Pleading. 

See  PuBABmo,  III. 

Liberty  to  proceed. 

See  Landlorb  and  Tsnart,  I.,  1. 

1.  The  plaintiff  entered  the  rule  to  con- 
firm the  report,  and  the  order  that  the 
cause  be  set  down  to  be  heard  on  report 
unexcepted  to  and  merits,  on  the  same 
day.  The  defendant  dterwuds  ex- 
cepted to  the  report;  Heldy  that  the 
cause  was  irregularly  set  down,  that  it 
should  therefore  be  struck  out  of  the 
list,  and  that  the  plaintiff  should  pay  the 
costs  of  the  day.  E.  E.  &au%  ▼.  SoMy 

384 

2.  When  a  plaintiff  claims  to  be  entitled  to 
a  property  under  an  allied  trust  in  a 
will  created  for  those  filling  a  certain 
character,  which  he  alleges  that  he  sus- 
tains, it  is  in  the  discretion  of  the  Coort 
whether  it  will  first  decide  the  question 
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wfiether  there  is  any  audi  trust,  or  put 
the  petitioner  to  establish  the  character 
in  which  he  sues  in  the  first  instance. — 
Domm  Proc.  Malone  v.  Malone         536 

3.  In  ordinary  cases,  the  proper  course  is 
to  ascertain  the  question  of  fact  in  the^ 
first  instance  Ibid 

4.  In  order  to  have  a  cause  set  down  to  be 
heard  for  further  directions  in  the  Court 
of  Exchequer,  a  petition  must  be  pre- 
sented for  the  purpose.  £•  £•  Cleary 
y.  Chwry  JS62 

5.  Practice  as  to  issuing  a  JL  fa.  upon  a 
decree,  against  the  goods  of  the  defend- 
ant, pursuant  to  the  3  &  4  Vic.  c.  105, 
as.  27,  29.  £•  B.  fiuld  v.  Griffin     565 

POWER  OF  ATTORNEY.    . 
See  Stock,  1. 

PRINCIPAL  AND  SURETY. 
See  RscooiozAifCE. 

PRIORITY  OF  SECURITIES. 
See  Costs,  li,  3,  6. 

EXXCUTOBS    AHD     ADMimS- 

TRATO&8,  3,  4,  5,  6,  7. 
1.  An  annuitant  by  deed  unregistered 
(plaintiff  in  fifth  caltse),  filed  a  bill  for 
arrears,  making  subsequent  encumbran- 
cers by  deeds  of  annuity  and  mortgage, 
duly  registered  (plaintiff  in  second  and 
third  causes),  and  a  creditor  by  judgment 
intermediate  between  the  unregistered 
and  registered  deeds  (plaintiff  in  first 
cause),  parties  defendant.  The  subse- 
quent annuitant  and  mortgagee  answered, 
insisting  on  their  priority  to  the  plaintiff, 
by  reason  of  the  registration  of  their 
deeds;  and  the  decree  to  account  de- 
clared that  their  priority  was  admitted  by 
the  pUdnt^.  The  judgment  creditor,  to 
whom  a  large  sum  was  due,  did  not  seek 
relief  in  this  cause,  and  allowed  the  bill 
to  be  taken  pro  confesso  against  him. 
Before  any  demands  were  proved  or  re- 
port made,  the  plaintiff  obtained  assign- 
vents  of  the  registered  annuity  and 
mortgage ;  and  the  Master  reported  that 
ho  did  not  find  any  thing  due  upon  them, 
the  same  having  been  assigned  after  de- 
cree to  the  plaintiff,  who  declined  to 
prove  any  demand  under  them,  being 
willing  that  they  should  remain  charged 
upon  the  unsold  lands.     There  was  ac- 
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coitlingly  a  final  decree  for  the  sum  due 
on  the  unregistered  annuity,  without  re- 
gard to  the  registered  encumbrances. 
Another  creditor  (plaintiff  in  fourth 
cause)  by  judgment,  also  intervening  be- 
tween the  unregistered  and  registered 
deeds,  who  was  not  a  party  in  the  above 
suit,  filed  hb  bill,  and  in  his  cause  had  a 
report  of  the  sum  due  to  him.  The  fund 
in  Court  was  realised  in  this  latter  cause, 
but  was  afterwards  transferred  to  the 
credit  of  all  the  causes,  and  its  amount 
was  considerably  less  than  the  -sum  due 
upon  the  unregistered  annuity.  The 
judgment  creditors  now  insisted  that  their 
judgments  were  entitled  in  priority  to  the 
unregistered  prior  deed,  by  reason  of  the 
conflict  and  admitted  prioniY  of  the  regis- 
tered deeds  subsequent  to  the  judgments: 
Heldy  that  the  judgment  creditor  who 
was  party  to  the  fifth  cause,  but  allowed 
the  bill  to  be  taken  pro  canfeseo  against 
him,  and  did  not  prove  his  demand  in 
that  cause,  was  bound  by  the  final  de- 
cree, and  could  not  be  heard  to  insist  on 
his  priority.  Heldj  aho^  that  by  conflict 
of  unregistered  and  registered  deedsy 
judgments  intermediate  do  not  obtain  ab- 
solute priority  to  the  unregistered  deed, 
until  it  is  absolutely  postponed  to  the 
registered  deed.  R.  Murtagh  v.  Tis" 
daJU  85 

2.  Sembley  where  the  decree  to  account 
declared  that  the  plaintiff,  who  was  enti- 
tled under  an  unregistered  deed  of  «lhe 
10th  July  1808,  admitted  the  priority  of 
A.  and  B.,  who  were  entitled  under  re- 
gistered deeds  of  the  year  1827,  and  then 
directed  an  account  of  encumbrances 
prior  to  the  deed  of  the  10th  July  1808, 
judgment  debtsi  prior  to  the  registered 
deeds  of  1827,  might  be  proved  under 
the  decree:  and,  Sembky  A.  and  B. 
having  assigned  to  the  plaintiff  after  the 
decree  to  account,  and  no  demand  being 
proved  nor  any  thing  found  due  upon 
the  registered  deeds,  the  unregistered 
deed  recovered  its  original  priority  to  the 
intermediate  judgments,  at  least  as  to  all 
creditors  not  parties  Ibid 

3.  ^  I  think  it  must  now  be  taken  as  settled 
upon  authority,  that  a  prior  deed,  al->- 
though  unregistered,  shall  prevail  against 
a  judgment,  where  the  question  is  simply 
between  the  judgment  and  the  unregb- 
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tered  deed.  But  where  there  Ss  dubie- 
qnent  to  a  judgment  a  registered  deed 
which  is  preferred  to  the  unregistered» 
the  judgment  obtains  priority  in  virtue 
of  the  preference  of  the  registered  deed. 
Such  is  the  construction  which  has  been 
given  to  the  Registry  Acty  and  such  is, 
in  my  opinion,  its  proper  construction." 
Per  Sir  M.  (VLoghlen,  M.  R^  in  Ibid 

96 
RECEIVER. 
See  Bankaupt   &  BAHKBirrTCTi  1. 
Sbbvicb,  3. 
Under  the  Mortgage  Act. 
See  MoRTOAOS,  II. 
I.  Generalhf, 
1.  The  Court,  upon  a  motion  on  behalf  of 
a  landlord,  for  liberty  to  proceed  at  law, 
notwithstanding  the  appointment  of  a  re- 
ceiver, will  not  enter  into  any  question  of 
equities  bc^tween  the  landlord  and  tenant, 
but  will,  in  a  proper  case,  refer  it  to  fflfr 
Master,  to  inquire  and  report  whether 
any  proceedings  should  be  taken  in  de- 
feuding  the    ejectment,  or    in  relation 
thereto.     R.      Cramer  v.  OriJUh    230 
'*  It  is  the  duty  of  a  receiver  to  render 
the  estate  over  which  he  is  appointed  as 
productive  as  he  can ;  and  it  is  the  duty 
of  the  Court,   whose   officer  he  is,  to 
take  care  that  he  does  so.  That  although 
in  the  present  case  the  receiver  might 
not  be  chargeable  with  any  poative  mis<- 
feasance  or  intentional  omission  of  mate- 
rial matters  in  the  preparation  of  the 
rental,  yet  this  case  shewed  what  very 
serious  mischief  might^oUow  if  a  receiver 
in  the  cause  were  permitted  to  be  a  pur- 
chaser under  the  decree,    if  he  could 
have    an    interest  in   depreciating  that 
estate,  the  value  of  which  it  was  his  duty 
to  enhance.  /Such  an  interest  might  ex- 
tend far  beyond  the  preparation  of  the 
rental ;  it  might  be  the  operative  principle 
during  the  whole  term  of  the  receiver- 
ship: therefore,    in  no  case  would  the 
Court  sanction  a  sale  to  the  receiver, 
unless  it  clearly  appears  that  it  would  be 
for  the  benefit  of  the  parties  in  the  cause 
to  hold  him  to  his  purchase.''    Per  Sir 
M.  O'Loghlen,  M.  K.,  in  Alven  v.  Bond 

372 

3.  The  practice  not  to  appoint  receivers 

under  the  Mortgage  Act,  except  where 
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the  right  of  the  mortgagee 

£  averted,  will  not  be  continued  %  but  far 
e  future,  the  conditional  order  §k 
such  will  be  be  made  absolute,  notwith- 
standing the  mortgage  may  be  impeadi- 
ed,  unless  the  grounds  for  such  impeach- 
ment clearly  appear.  R.  CoegraneT. 
Gannon  433 

4.  <<  Upon  a  bill  filed  to  raise  the  crrear  of 
an  annuity,  it  is  quite  settled  that  the  de- 
fendant cannot  resbt  the  appointment  of 
a  receiver  by  coming  in  on  the  receiver- 
motion  and  impeaching  the  security.* — 
Per  Sir  M.  (yLoghlen,M.R.  in  Ibid  437 
6,  The  Court  of  Chancery  refused  to  sp- 
point  a  receiver  un(^'the  Mortgage  Act, 
where  it  appeared  that  the  petitioner  had 
a  foreclosure  suit  pending  in  the  Comrt 
of  Exchequer.     C.  1835.      Chamieyv. 
(ySrien  440,  noU 

6.  Upon  a  creditor's  bill,  founded  on  the 
equity  of  33  G.  2  (Banker^s  Act), 
against  the  Public  Officer  of  a  Joint  Stodc 
Banking  Company,  connsting  of  a  very 
large  number  of  persons  incorporated 
and  registered  pursuant  to  the  provisions 
of  6  G,  4,  c.  42,  the  bank  having  stop- 
ped payment,  an  injunction  to  restraki 
the  Directors,  &c.,  from  interfering,  and 
a  receiver  to  collect  the  joint  property, 
&c,  appointed  before  answer,  the  de- 
fendant having  made  an  affidavit  for  the 
purpose  of  resisting  the  motion,  and  go- 
ing into  the  merits  of  the  case.  •  Form  of 
the  order :  authority  and  dudes  of  the 
receiver — his  recognisance  and  sureties, 
and  remuneration.  R.  A^etan  v. 
Hodges  516 

Seey  aUoy  523 

II«— ITpon  JudgmenUs 

1.  The  matter  of  a  petition  under  the 
5,  6  fl^  4,  c.  55,  having  abated  by  the 
death  of  the  respondent,  the  Court  will 
not,  on  the  petition  of  another  judgment 
creditor,  order  the  proceeding  in  the 
first  matter  to  be  revived,  and  the  re- 
ceiver appointed  therein  to  be  extended 
to  the  second  matter ;  but  will  order 
that  the  receiver  already  appointed,  be 
appointed  in  the  matter  of  the  second 
petition.   E.  E.  O^Brien  v.  Kenny    55 

2.  The  conditional  order  for  the  appoint- 
ment of  a  receiver  on  a  judgment,  under 
the  5  &  6  FT.  4,  c.  55,  is  the  order  ap- 
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pointing  the  receiver  within  the  meaning 
of  that  act,  it  heing  suhseqaently  made  ab** 
solute.  E.E.  Barry  v.  Wilkinson     121 

3.  The  order  appointing  or  extending  a 
receiver  on  a  judgment  attaches  the  ar- 
rears of' rent  then  in  the  tenant's  hands, 
for  the  benefit  of  the  person  obtaining 
it.     Qu^nre  ?  Ibid 

See  observations  upon  this  case  in  Ibid  664 

4.  Tenant  for  life  confesses  a  judgment, — 
is  afterwards  discharged  as  an  insolvent — 
and  then  dies.  The  Court  has  jurisdic- 
tion, under  the  5  fc  6  IT.  4,  c.  56,  after 
bis  death  to  make  absolute,  as  against  his 
asngnees,  a  conditional  order  for  ex- 
tending a  receiror,  obtained  in  the  life- 
time of  the  insolvent,  upon  a  petition 
against  him,  so  fiir  as  to  give  effect  to 
the  lien  of  the  petitioner  on  the  life 
estate,  and  the  rents  received  by  the  re- 

*  ceiver  thereout,  and  the  purposes  neces- 
sarily connected  therewith  Ibid 

5.  Before  the  passing  of  the  6  &  6  FF.  4, 
c.  669  a  judgment  creditor  proceeded  by 
el^t  and  inquisition,  but  was  kept  out 
of  the  possession  of  the  estate  by  prior 
creditors.  He  afterwards  obtained  an 
order  extending  a  receiver  obtained  on 
the  petition  of  a  prior  creditor  to  the 
matter  of  his  petition  on  his  judgment : 
Heldf  that  he  was  entitled  to  the  costs 
of  his  proceedings  at  law  in  the  same 
priority  with  his  demand  Ibid 

6.  Upon  an  application  to  let  lands  in  the 
possession  of  A.,  in  the  matter  of  a  peti- 
tioner under  a  judgment  against  the 
conusor,  it  appeared  that  A.  was  the 
alienee  of  the  conusor  by  deed  subse- 
quent to  the  rendition  of  the  judgment, 
the  Court  refused  to  make  the  order, 
holding  that  the  petition  and  orders 
thereon  were  wrong ;  for  that  the  peti- 
tion should  have  been  presented  against 
the  person  over  whose  estate  the  re- 
ceiver was  sought  to  be  appointed.  £.  £. 
Dunn  V,  Masieiff  129  in  note 

7.  A  creditor  by  judgment,  entered  pur- 
suant to  a  warrant  of  attorney,  obtained 
an  order  for  a  receiver  under  the  6  &  6 

W.  4,  c.  56y  more  than  two  calendar 
months  before  the  issuing  of  a  commis- 
sion of  bankrupt  against  the  respondent, 
the  conusor ;  Held,  that  his  execution 
was  protected  by  the  9dth  section,  from 
the  operation  of  the  126th  section  of 


the  6   FT.  4,   c.   14.     £.  £.    Mead  y. 
Davis  163 

8.  Where  a  receiver  on  a  judgment  is  ap- 
pointed over  a  portion  of  lands  held  un- 
der one  lease,  the  residue  remaining  in 
the  possession  of  the  respondent,  the 
latter  must  either  pay  his  proportion  of 
the  head-rent,  or  submit  to  a  receiver 
over  the  whole  of  the  lands,  if  otherwise, 
the  lands  over  which  the  receiver  has 
been  appointed  would  be  insufficient  to 
pay  the  petitioner  within  a  reasonable 
time.    £.£.    Henegan  y.  lAttie      189 

9.  A  receiver  will  not  be  appointed  under 
6  &  6  FF.  4,  c.  56,  on  the  petition  of  a 
judgment  creditor,  over  lands  which  such 
creditor  could  not  have  extended  upon 
an  el^fiiy  as  where  the  judgment  attach- 
ed only  upon  an  equity  of  redemption, 
unless  the  equitable  title  to  relief  is  clear. 
Therefore,  a  receiver  was  refused  over 
the  possession  of  a  purchaser  of  the 
equity  of  redemption  for  valuable  con- 
nderation,  where  it  appeared  that  the 
judgment  in  question,  having  been  en- 
tered as  against  J.  D.,  his  full  name  being 
J.  K.  D.,  was  not  discovered  by  negative 
searches  made  on  behalf  of  the  pur- 
chaser for  judgments  against  J.  K.  D., 
and  there  being  contradictory  aflSdavits 
as  to  the  fitict  of  the  purchase  having 
been  made  with  notice  of  the  judgment, 
it  also  appearing  that  the  legal  estate  out- 
standing in  a  prior  mortgagee,  had  been 
assigned  to  a  trustee  for  the  purchaser  of 
the  equity  of  redemption,  and  there 
being  nothing  before  the  Court  to  shew 
that  the  petitioner's  judgment  was  at  any 
time  re-docketted.  R.  Chapman  v. 
Dunbar  202 

10.  A  judgment  creditor  is  entitled  to  a 
receiver  under  the  6  &  6  IF.  4,  c.  65f 
in  every  case  in  which  he  could  at  law 
issue  nn  elegit ;  therefore,  in  such  case, 
although  the  parties  in  possession  may 
come  in  and  shew,  as  cause  against  the 
appointment  of  a  receiver,  such  an  equi- 
table defence  as  upon  a  bill  filed  for  that 
purpose  would  probably  entitle  them  to 
a  decree,  the  Court  will  appoint  the 
receiver  on  the  judgment  creditor's  peti- 
tion, but  retain  the  fund  until  the  party 
relying  upon  the  equity  has  had  the  op- 
portunity of  having  it  regularly  estab- 
lished by  a  decree.  K.  Wulshy,  Keane i26 
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11.  <<  I  am  of  opinion  that  where  the  peti- 
tioner has  a  clear  legal  title,  matter  of 
equitable  defence  ought  not  to  be  ad- 
mitted as  canse  against  the  appointment 
of  a  receiver  under  this  act,  even  though 
the  Court  may  have  little  doubt  of  its 
sufficiency  when  rendered  operative  by 
a  regulw  proceeding."  Per  Sir  M. 
CyLoghlen,  M.  R.,  in  Ibid  432 

12.  An  absolute  order  for  the  appointment 
of  a  receiver  on  a  judgment  under  the 
5  &  6  9F.  4>  c.  56,  which  has  not  been 
acted  on  for  more  than  a  year,  will  not 
be  renewed,  unless  it  appear  that  the 
judgment  has  been  revived  within  the 
year  previous  to  the  application.  £•  £. 
CoTv  V.  Aui^  492 

13.  Where  a  receiver  has  been  i^pointed 
under  Uie  5  &  6  IFl  4,  c  65,  and  not 
extended  to  any  other  matter,  the  Court 
will  not,  at  the  instance  of  the  petitioner, 
make  an  order  on  him  merely  to  pay  the 
petitioner  the  costs  of  his  appointment, 
unless  the  latter  take  the  order  at  his 
own  expense.  £•  £•  AntMymcuB      504 

14.  <<  It  is  the  daily  practice  of  the  Court  to 
appoint  receivers  over  real  estate,  and  to 
order  the  tenants  to  pay  their  rents  to 
the  receiver,  although  those  rents  are,  in 
fact,  debts  founded  upon  contract ;  and 
there  may  be  a  dispute  as  to  the  person 
entitled  to  them,"  Per  Sir  M.  O'Logh- 
len,  M.  R.,  In  Ackeeon  v.  Hodgee     622 

16.  A  receiver  q)pointed  over  lands  on  a 
judgment  creditor's  petition,  under  the 
5  &  6  FF.  4,  c.  56,  collects  the  arrears 
as  well  as  the  accruing  rents ;  but  the 
petitioner's  right  u  analogous  to  that  of 
an  elegit  creditor  proceeding  at  law,  and 
attaches  only  the  rents  accruing  after  the 
appointment  of  the  receiver ;  the  arrears 
being  collected  for  the  debtor,  in  order 
to  prevent  the  inconvenience  of  two  re- 
ceivers over  the  same  premises.  R.  Mar-- 
quii  of  Sligo  v.  aMaUey  527 

16.  In  thb  Court,  the  order  extending  a 
receiver  from  the  matter  of  one  petition 
to  that  of  another,  is  absolute  in  the 
first  instance,  but  it  attaches  only  the 
after-accruing  rents,  and  not  those  which 
had  accrued  due  before,  although  re- 
ceived ek&t  such  order  was  pronounced 

Ibid 

17.  The  Court  of  Exchequer  has  not  de- 


dided  in  Barryr.  WUkmeom,  aetU,  121, 
that  the  order  appointing  a  receiver  on  a 
judgment,  attaches  the  arrears  in  the 
tenants'  hands  for  the  benefit  of  tbe  per- 
son obtaining  it«  £.  £•  Beury  v.  Wii- 
kiman  564 

18.  "  When  a  receiver  is  appointed  (under 
5  &  6  IF.  4),  we  thought  that  conve- 
nience required,  and  the  language  of  the 
statute  authorised,  that  he  should  be  the 
person  to  receive  the  arrears  doe  at  the 
time  of  his  appointment ;  for  otherwise, 
the  tenants  might  be  exposed  to  dooble 
distress;  but  saying  that,  we  did  not 
mean  to  decide  that  he  should  not  re- 
ceive them  for  the  benefit  of  the  respon- 
dent, nor  did  we  decide  it."  Per  Pen- 
nefather,   B.  Ibid 

RRC06NIZANCE. 
Bill  for  specific  performance  of  an 
agreement  to  grant  a  lease,  and  for  an 
injunction  to  restrain  execution  of  an 
habere*  On  the  coming  in  of  the  answer, 
the  injunction  was  continued  to  the  hear- 
ing, on  the  terms,  amongst  others,  of  the 
plaintiff  giving  security  by  recognisance 
<<in  the  sum  of  £827,  being  Uie  sum 
stated  in  the  defendant's  answer  to  be 
due  for  rent  up  to  and  including  the  1st 
of  May  last"  A  recognisance  redtiog 
the  order,  and  purporting  to  be  in  pur- 
suance of  it,  was  entered  into,  but  by 
mistake  it  was  conditioned, — *<If  the 
said  J.  O'L.  (the  plaintiff)  shall  well  and 
truly  account  (&c.)  for  mes$te  fvUes,  and 
well  and  truly  pay  (&c.)  such  sum  ae  ehall 
be  decreed  fir  the  said  meene  ratet^ 
then  the  recognisance  to  be  void.  After- 
wards the  bill  was  dismissed  with  casts^ 
and  the  plaintiff  having  become  insolvent, 
the  Court  (for  the  purpose  of  enabling 
the  defendants  to  proceed  against  the 
sureties  for  the  sum  of  £827  upon  the 
recognisance)  ordered  that  the  plaintiff 
should  within  one  month  pay  the  said 
sum  of  £827  in  the  injunction  order  and 
recognisance  mentioned,  as  and  for  the 
mesne  rates  of  the  lands  in  the  jdeadings 
mentioned^  and  in  de^Enilt  of  such  pay- 
ment, that  the  defendants  should  be  at 
liberty  to  sue  on  the  recognisance  with- 
out further  order.  R.  O'Xeory  v. 
PurceU  329 
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RECTOR. 
See  Injunction,  4. 
Waste. 

REDEMPTION. 
See  Landlobd  and  Tenant,  II. 

RELEASE. 
See  Evidence,  III. 

REMEMBRANCER. 
See  Master  and    Remem- 
branceb. 

RENEWAL. 

1.  Bja lease  executed  in  17479  a  Member 
of  the  iDcorporate'd  Society  demised  to 
the  Society  a  piece  of  ground,  at  a  rent 
of  5s.  and  covenanted  to  renew  the  lease 
for  ever.  The  lease  contained  a  coven- 
ant, on  the  part  of  the  Society,  to  build 
and  maintain  upon  the  demised  premises 
a  house  fit  for  the  '*  reception  and  edu- 
cation of  twenty  boys  and  twenty  girls, 
to  be  nominated  by  the  Society,  accord- 
ing to  the  true  intent  and  meaning  of 
their  charter;"  and  a  proviso  for  re-entry, 
in  case  the  Society  should  not  continue 
to  educate  twenty  boys  and  twenty  girls, 
**  according  to  the  true  intent  and  mean- 
ing **  of  the  said  indenture.  Up  to  the 
year  1819>  the  Society  kept  up  a  female 
Protestant  boarding-school  on  the  pre- 
mises ;  but  after  that  they  gave  it  up, 
and  kept  a  day-school,  to  which  Roman 
Catholics  were  admitted.  In  1830,  they 
demised  the  school-room  and  land  to  a 
person,  who  erected  a  new  house,  fit  for 
a  day-school  merely,  and  used  the  rest  of 
the  premises  for  farming  purposes ;  Heldf 
that  as  the  charter  of  the  Society  gave 
them  power  to  make  bye-laws,  those 
acts  were  not  breaches  of  the  covenant, 
and  formed  no  ground  for  refusing  a  spe- 
cific performance  of  the  covenant  for  re- 
newal, although  the  charter  was  expressed 
to  be  granted  for  the  instruction  **  of  the 
children  of  the  Popish  natives  in  the 
principles  of  the  Protestant  religion,"  the 
Court  considering  that  the  mode  of  in- 
struction was  left  to  the  discretion  of  the 
members  of  the  Society.  C.  7%«  Incor- 
porated Society  v.  Rose  257 

2.  The  assignee  of  a  lease  for  lives  renew- 
able for  ever,  upon  the  payment  of  a 


fine  for  every  life  added^  confessed  judg- 
ments, was  discharged  as  an  insolvent, 
and  died.  One  of  the  lives  in  the  lease 
being  dead  for  some  years,  the  landlord 
served  notice  upon  the  heir  of  the  origi- 
nal lessee,  a  judgment  creditor  of  the  in- 
solvent in  possession  under  an  elegit^  and 
the  assignee  of  the  insolvent,  who  had  not 
been  in  possession  of  any  part  of  the  pre- 
mises, calling  on  them  to  renew.  No  re- 
newal was  taken  out,  and  no  tender  made 
of  the  fine.  In  seven  years  afterwards,  an- 
other judgment  creditor  of  the  insolvent, 
who  had  obtained  a  decree  for  a  sale  of 
the  lands  for  payment  of  hb  judgment, 
with  the  sanction  of  the  Court,  in  that 
suit,  files  a  bill  for  a  renewal :— J7e^, 
that  he  was  entitled  to  institute  such  a 
suit.  Heldf  alsOf  that  service  of  the 
notice  was  not  sufficient  to  create  a  for- 
feiture of  the  right  to  a  renewal.  An 
assignee  of  an  insolvent  who  is  not  in 
possession  of  the  premises,  is  not  an 
''assignee"  within  the  meaning  of  the 
first  section  of  the  Tenancy  Act,  firom 
whom  to  demand  a  renewal  fine*  C— 
Smith  V.  Shannon  452 

3.  The  landlord  having,  in  the  course  of  a 
n^odation  for  a  renewal,  required  pro- 
duction of  the  assignment  by  .the  original 
lessee,  which  was  missing  i^^Heldy  that 
that  alone  would  have  prevented  the  for- 
feiture Ibid 

4.  In  such  a  suit,  a  judgment  creditor  of 
the  party  entitled  to  the  lease  Is  a  com- 
petent witness  for  the  plaintiff  Ibid 

5.  *'  Suppose  an  actual  assignment  had  been 
made  of  those  very  lands  for  particular  pur- 
poses, reserving  the  right  of  the  assignor 
to  the  lands,  when  those  particular  pur- 
poses had  been  satisfied,  would  the  service 
of  a  notice  (the  notice  from  the  landlord 
to  the  tenant,  required  by  the  Tenantry 
Act)  on  such  an  assignee  deprive  the 
assignor  of  his  right  to  insist  on  the  be- 
nefit of  the  covenant  for  renewal  ?  If  it 
would  not,  then,  how  can  an  assignment 
which,  although  general  in  its  terms^  is 
made  for  a  particular  purpose,  namely, 
the  payment  of  debts,  and  which  leaves  in 
the  party  assigning  a  right  to  any  surplus 
that  may  remain  after  that  purpose  is  sa- 
tisfied, have  a  greater  effect  than  an  as- 
signment of  those  very  lands,  which  was 
expressly  declared  to  be  for  a  particular 
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purpose,  woald  have  had?  It  appears 
to  me  that  it  might  as  well  be  said  that 
the  assignee  of  an  insolvent  could  make 
a  good  tenant  to  the  prtgcipeJ*  Per 
Lord  Plunket,  C^  in  IHd.  467 

G.  *'  In  my  opinion,  the  word  '  tenant '  in 
the  act  (the  Tenantry  Act,  19, 20  G.  3, 
c  30)  means  '  tenant  in  possession ;  and 
the  word  'assignee'  in  the  act  means 
the  same  thing  as  if  the  Legislature  had 
said  *  assignee  in  possession ;'  and  in 
construing  an  act  passed  for  the  relief  of 
tenants,  I  am  bound  to  protect  the  par- 
ties for  whose  relief  the  act  was  passed." 
Per  Lord  Piunket,  in  Ibid. 

REPORT. 
See  BIabteb  &  Remshbrahcer. 

REVIVOR. 
See  Pleapiho,  L-^BiUf  4,  and 

IIL  BiU,  2,  3. 
REVIVOR  FOR  COSTS. 
See  Costs,  IIL 

RULES  AND  ORDERS. 
10th  General  Order.— Costs— Master  105 

I9tli  .—.-. .—Plea    or    Demurrer 

99,  472 
20th  ■  ...  Plea  or  Demurrer  99 
204th .—Interest  469 

SALES,  JUDICIAL. 
See  Attachmeht,  2. 
I.  Generally, 

1 .  The  plaintiff 's  attorney  will  be  permitted 
to  make  copies  of  deeds  lodged  in  the 
office,  for  the  purpose  of  making  out  title, 
and  will  not  be  obliged  to  take  out  office 
copies  thereof.  £•  E.  Bradshaw  ▼. 
ShorU  198 

2.  Semblcf  that  an  order  of  the  Court  is 
necessary  for  the  purpose  Ibid 

3.  When  in  consequence  of  a  defect  in 
title  to  land9  sold  under  a  decree,  the 
purchaser  is  discharged,  he  is  entitled  to 
the  full  amount  of  his  purchase-money, 
interest,  and  taxed  costs,  without  de- 
duction ;  therefore,  where  the  interest 
and  costs  are  to  be  pud  out  of  a  fund 
consisting  of  rents  of  the  lands,  the  dis- 
charged purchaser  is  entitled  to  an  order 
including  the  amount  of  the  Usher's 
poundage  payable  in  respect  of  the  sum 
which  he  is  entitled  to  receive  out  of  the 
fund.     R.    Johnson  v.  Reardon      200 


4.  Whese  lands,  let  under  the  Court  for 
seven  years  pending  the  cause,  are  sold 
under  the  decree,  and  the  tenancy  b  de- 
termined before  the  expiration  of  the 
term,  the  purchaser  having  notice  of  the 
tenancy  at  the  time  of  the  sale,  and  going 
into  poBsesnon,  is  not  entitled  to  the 
crops  sown  by  the  late  tenant  and  grow- 
ing on  the  lands ;  the  late  tenant  is  en- 
titled to  emblements,  and  he  is  not 
affected  by  the  custom  of  country  as  to 
the  outgoing  tenant's  right  after  the  expi- 
ration of  hu  lease.  R.  Creeds. Creed  207 

5.  Semble. — In  such  a  case,  the  purchaser 
insists  upon  retaining  the  crops,  the 
Court  will  direct  a  reference  at  his  ex- 
pense as  to  the  value  of  the  crop  and  the 
damage  sustained  by  the  late  tenant  in 
relation  thereto  Ibid 

6.  Where  lands  are  sold  under  a  decree, 
the  purchaser  b  entitled  to  have  all  judg- 
ments paid  out  of  the  purchase-money  sa- 
tisfied upon  record.  R.  FiUgervid  v. 
Lane  339 

7*  But  where  a  judgment  creditor  went  in 
and  filed  a  charge  under  the  decree,  to 
which  the  plaintiff  filed  a  dischaige,  rely- 
ing on  the  Statute  of  Limitations,  and  no- 
thing further  having  been  done  upon  the 
charge,  the  Mastoids  report  did  not  find 
any  thing  due  on  foot  of  the  judgment: 
Heldf  that  notwithstanding  the  death  of 
the  judgment  creditor,  the  purchaser 
under  the  decree  was  not  entitled  to  faave^ 
such  judgment  satisfied  nor  the  lands  re- 
leased from  it  by  deed,  as  the  filing  of 
the  charge  made  the  creditor  a  qwui 
party,  and  bound  him  and  his  representa- 
tives by  the  decree  Ibid 

8.  And  when  a  judgment  creditor  comes  in 
under  a  consent  order  after  the  final 
decree,  and  the  Master  finds  against  the 
judgment  as  being  barred  by  the  Sta- 
tute of  Limitations,  the  Master^s  report 
must  be  made  up  and  confirmed,  other- 
wise the  purchaser  under  the  decree  wiU 
be  entitled  to  have  the  judgment  satis- 
fied, or  a  release  executed  Ibid 

9-  Sale  under  decree  set  aade  after  confir* 
mation,  on  the  ground  that  the  purchase 
was  made  in  trust  as  to  one-third  for  the 
receiver  in .  the  cause,  and  as  to  another 
one-third  for  the  father  of  the  said  re- 
ceiver ;  and  the  purchaser  was  disallowed 
interest  on  the  purchase-money  lodged 
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by  him,  and  all  costs  incurred  by  him  in 
investigating  the  title,  and  in  relation  to 
the  sale,  &c.     R.    Aken  v.  Bond    365 

10.  A  purchaser  cannot  be  attached  for  not 
completing  his  purchase  until  after  a  re- 
port of  good  title  has  been  obtained.  R. 
Vincent  v.  Going  480 

1 1.  The  purchaser  of  a  life  estate  under  a 
decree,  having  lodged  one^fourth  of  the 
purchase-money,  served  the  rule  nisi  to 
confirm  the  sale  on  the  22nd  of  January. 
The  eight  days  limited  by  the  rule  ex- 
pired on  the  3rd  of  February,  and  no 
cause  was  shewn.  The  tenant  for  life 
died  on  the  12th  of  February,  and  before 
the  sale  had  been  absolutely  confirmed, 
or  the  remainder  of  the  purchase-money 
had  been  paid  in.  The  purchaser  then 
refused  to  proceed,  the  estate  having  de- 
termined :— J7e^,  that  as  the  sale  might 
ham>  been  confirmed,  the  purchaser,  al- 
though not  guilty  of  any  unreasonable 
delay,  was  bound  and  liable  to  the  risks 
and  losses  of  the  estate,  provided  a  good 
title  could  have  been  made :  the  Court, 
therefore,  refused  his  application  for  the 
one-fourth  of  the  purchase- money  lodged 
by  him ;  and  ordered,  on  the  plain- 
tiff's motion,  that  it  should  be  referred 
to  the  Master  to  inquire,  &c.,  whether  a 
good  title  could  have  been  made  at  the 
time  of  the  sale,  or  at  any^  and  what  time 
previous  to  the  death  of  the  tenant  for 
life  Ibid 
T%is  order  was  reversed  6y  Lord  Plunket, 

on  appeal  Ibidj  489,  note 

12.  Where  the  purchaser  has  been  dis- 
charged upon  a  report  of  bad  title,  it  is 
the  right  of  the  inheritor  to  have  the 
estate  again  set  up  to  be  sold;  and, 
therefore,  the  Court  will  not,  against  his 
desire,  substitute  in  the  place  of  the  dis- 
charged purchaser  a  person  who  offers  to 
take  the  estate  at  the  same  price  and  not 
object  to  the  title.  £.  £•  (^Connor  v. 
Bernard  496 

1 3.  A  purchaser  under  tHe  decree  of  the 
Court  was  discharged  upon  a  report  of 
bad  title,  and  it  was  ordered  that  his 
deposit  be  paid  back  to  him,  without 
prejudice  to  hb  applying  for  the  interest 
thereon  and  his  costs  when  there  should 
be  a  fund  in  Court.  He  died  before 
either  the  costs  were  taxed  or  a  fund  for 
their  payment  was  realised  : — Heldy  that 
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'  on  a  fund  being  afterwards  realised,  his 
personal  representative  was  entitled  to  be 
paid  thereout  the  interest  and  costs. — 
E.  E.     Mackay  v.  Orr  499 

14.  An  order  had  been  made  awarding  an 
attachment  against  the  purchaser  for  not 
completing  his  purchase.  Thereupon  he 
obtained  an  order  of  reference  as  to  the 
title: — Heldy  that  he  was  not  entitled  to 
interest  for  the  period  intervening  be- 
tween the  date  of  the  lodgment  of  the 
deposit  and  the  date  of  the  order  of  re- 
ference, or  to  the  costs  incurred  by  him 
during  that  interval ;  and  that  the  costs 
of  the  order  for  the  attachment  should 
be  set  off  against  the  interest  and  costs 
due  to  him.  Ibid 

II.  Opening  Biddings. 

15.  In  opening  biddings,  this  Court  does 
not  tie  itself  down  to  any  precise  rule  as 
tQ  the  amount  of  the  sum  to  be  advanced, 
but  looks  substantially  to  that  which  is 
for  the  benefit  of  the  parties,  and  to  the 
circumstances  of  the  particular  case  before 
it.     E.  E.     Power  \,  Power  511 

16.  The  biddings  having  been  opened  upon 
an  advance  of  £150  on  £2500,  the 
Court  refused  the  application  of  the  first 
purchaeer  to  open  the  second  biddings 
upon  an  advance  of  £150,  it  appearing 
that  he  had  been  present  at  and  had  bid  at 
the  second  sale.  E.  E.  Jackson  v.  Lord 
Granard  513 

SEQUESTRATION. 
See  Pleading,  I. — BtU^  3. 
1.  The  decree  declared  that  the  estate 
therein  mentioned  was  divisible  into  three 
parts,  and  that  the  younger  children  of 
A.,  B.  and  O.  were  severally  entitled  to 
a  third.  O.  was  largely  indebted  to  the 
estate,  and  a  sequestration  issued  and 
continued  against  him  until  his  death  ; 
by  means  of  which  certain  sums  were 
brought  in  from  time  to  time  and  allo- 
cated according  to  the  rights  of  the  par- 
ties. Two  of  O.'s  younger  children  died 
before  any  of  the  funds  were  allocated, 
and  the  Master's  report  found  that  cer- 
tain sums  (being  their  shares  of  the  fund 
then  in  bank)  were  payable  to  their  per- 
sonal representatives.  O.  became  en- 
titled as  executor  and  sole  legatee  of  one 
of  his  deceased  children,  and  as  admi- 
nistrator and  sole  next  of  kin  of  the 

5    t 
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other,  to  both  t^eir  shares,  but  made  no 
clafm,  there  being  a  sequestration  against 
him.     He  died  owing  a  large  balance  to 
the  fund,  and  the  proportion  of  t-hat  ba- 
lance to  which  his  own  younger  children 
should  have  been  entitled,  exceeded  the 
amount    of  the    aforesaid  shares.     T., 
another  of  O.'s  younger  children,  having 
become  legal  personal  representative  of 
his  deceased  father  and  brothers,  now 
applied  fop  the  aforesaid  shares,  after 
payment  of  the  costs  due  to  their  soli- 
citor ;  Helcij  that  when  O.  became  en- 
titled to  this  money,  it  was  attached  for 
the  purposes  of  the  decree  by  the  se* 
questration  against  him,  and  should  not 
now  be  paid  out  to  his  representative.-^ 
R.     Crone  V.  CDeH  1 2 

2.  Thece  were  ten  young^er  children  of  O., 
all  of  whom  appeared  and  proceeded 
jointly  by  the  same  solicitor,  and  incurred 
costs  to  a  considerable  amount.  The 
surviving  children  were  allowed  by  the 
solicitor  to  draw  out  their  shares  piF  the 
fund  without  any  deduction  for  the  costs 
for  which  they  were  jointly  and  severally 
liable,  and  he  now  applied  for  payment 
out  of  the  sum  in  bank  («.  «.,  the  shares 
of  the  two  deceased  children)  of  the  en- 
tire amount  of  the  co^ts : — Heldy  thai 
the  shares  of  the  two  deceased  children 
were  liable  in  the  first  instance  for  that 
proportion  only  of  the  costs  which  they 
should  have  paid  if  the  others  had  con- 
tributed equally;  and  that  it  was  the 
duty  of  the  solicitor  to  have  taken  care 
that  the  costs  should  be  borne  equally 
by  the  several  younger  chifdren        Ibid 

3.  "  The  case  oC  Watte  v.  Bishop  (1  Cr. 
M.  &  Ros.  507))  decides  expressly  that 
a  sequestration  is  not  retrospective,  and 
attaches  the  future  accruing  profits  only/' 
Per  Sir  M.  O'Loghlen,  M.  R?,  in  Egan 
y.  Heenan  53 

4%  If  the  defendant  have  not  appeared  in 
the  cause,  it  is  not  necessary  to  give  him 
notice  of  a  motion  for  liberty  to  execute 
a  sequestration  on  the  decree  against  the 
real  estate  of  the  defendant ;  but  the 
motion  will  not  be  granted  if  the  annual 
value  of  the  real  estate  be  not  stated  in 
the  affidavili  £.  £.  Edwards  v.  Plun- 
kett  502 

5.  '*  It  is  a  common  exercise  of  the  undoubt- 
ed jurisdictien  of  this  Court  to  appoint 


sequestrators  and  receivers  of  persctui 
estate,  although  such  personal  estate  mar 
consist  of  debts  founded  upon  contract : 
and  there  may  be  a  dispute  as  to  the 
person  entitled  to  them."  Per  Sir  M. 
O'Loghlen,  M.  R.,  in  Aciie$onY,  Hodges 

522 
SERVICE. 

1.  The  4  &  5  FF.  4,  c.  82,  does  not  au- 
thorise the  Court  to  substitute  the  ser- 
viee  of  a  subpoena  to  appear  and  answer, 
upon  the  agent  of  a  party  made  a  de- 
fendant in  respect  of  a  ch»rge  he  has  on 
the  lands,  the  subject  of  the  suit;  the 
manifest  intention  of  the  act  being,  to 
authorise  this  service  to  be  substituted 
upon  the  agent  or  receiver  of  the  owner 
of  the  estate.  £.  £.  Maclean  v.  Hie 
Marquis  of  Donegal  383 

2.  On  a  bill  against  the  Directors  of  an 
English  Insurance  Company  for  payment 
of  tbe  amount  of  a  policy  of  insurance, 
service  of  the  subpoena  to  appear  and 
answer  substituted  on  the  Irish  agent  of 
the  Directors,  it  appearing  that  the  con- 
tract, the  subject-matter  of  the  suit,  was 
made  in  Ireland.  R.  Ahearne  v.  Bar* 
ne^  479 

3.  A  receiver  appointed  by  the  Court  of 
Chancery  in  an  adverse  suit,  is  not  the 
receiver  of  the  ioheijtor  within  the  mean- 
ing of  the  4  &  5  W.  4,  c.  82.  E.  E^ 
Anon^ffnous  501 

4.  The  4  &;  5  fT.  4,  c  82,  does  not  autho- 
rise the  Court  to  substitute  service  of 
the  subpoena  to  appear  on  the  law  agent 
of  the  defendant  Pnd 

SETTING  DOWN  CAUSE. 
See  Practice,  1. 

SETTLEMENT. 
See  Deeds,  I.,  1,  2. 

SHEWING  CAUSE. 
See  Order. 

SOLICITOR. 
As  to  his  Costs — See  Costs,  II. 
See^  alsoy  Sales  Judiciai^  I.,  1,2. 
Sequestration,  2. 
I.  A  Solicitor  having  answered  the  matter 
of  a  petition  against  him,  pursuant  to  an 
order  of  jthe  Court,  is  not  entitled  to 
move  that  the  petition  be  dismissed  with 
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costs,  Cor  want  of  prosecution,  until  one 
clear  Term  has  elapsed  after  notice  of 
the  answering  affidavit.  R.  Bucke  v. 
Murphy  373 

2.  M.  being  solicitor  and  general  law  agent 
for  L.,  and  having  lately  received  from 
him  £3000  in  full  discharge  of  all  demands 
for  costs,  &c.,  lent  him  £500^  fof  which ' 
the  latter  passed  his  bond  and  warrant,  but 
subject  aa  now  alleged  to  an  agreement, 
that  judgment  wa» not  to  be  entered  upon 
the  bond,  and  that  the  loan  was  to  be  re- 
paid out  of  a  sum  of  £600  which  M.  was 
about  to  receive  as  L.'s  attorney  on  ac- 
count of  the  fine  for  ar  lease  to  be  granted 
by  L. — M.  received  the  £600  as  attor- 
ney for  L.,  and  retained  out  of  it  £500 : 
but  L.  having  died  soon  afterwards,  M^ 
in  two  days  after  L.'s  death,   entered 
judgment  upon  the  bond,  and  assigned  it 
for  full  and  valuable  consideration,  and 
the  amount   was  now  claimed  by  the 
assignee  out  of  L/s  estate.     It  was  not 
alleged  that  L.  had  incurred  any  further 
liability  for  costs  to  M.  after  payment  of 
the  £3000.     L.  had  little  personal  pro- 
perty but  was  seized  of  large  real  estates, 
and  by  his  will  devised  all  his  property 
to  trustees,  and  appointed  a  sole  execu- 
trix who  proved  the  will.     Upon  a  peti- 
tion presented  by  tho-  sole  acting  trustee 
of  the  will,  without  the  executrix,  stating 
the  foregoing  facts  as  to  the  loan  and 
agreement  between  M.  and  L.,  &c.,  and 
setting  forth  a  letter  purporting  to  be 
from  M.  to  L.,  and  of  equal  date  with 
the  bond,  as  evidence  of  the  agreement, 
and  praying  that  M.  might  be  ordered  to 
pay  over  the  £600,  part  of  the  £600  re- 
ceived by  him,  in    satisfaction  of  the 
judgment:    Hetdy  that  the    Court  had 
jurisdiction  to  make  the  order ;  but  lA. 
having  positively  sworn  that  the  letter 
stated  in  the  petition  and  afterwards  ex- 
hibited to  him  before  making  his  affidavit, 
was  a  forgery,  and  contrary  to  the  agree- 
ment between  him  and  L.,  which,  as  he 
alleged,  was  that  the  £500,  part  of  the 
£600,  was  to  be  retained  by  him  on  ac- 
count of  an  accommodation  bill  for  £500 
which  he  had  accepted  for  L.,  and  not 
in  repayment  of  the  loan  for  which  the 
bond  was  passed ;  and  it  appearing  that 
such  alleged  bill,  though  it.  must  have 
been  more  than  a  year  and  a  half  over- 
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duo,  Iratl  never  been  presented  for  pay- 
ment either  to  M.  or  to  the  trustees  or 
executrix  of  L/s  will,  and  ii  not  appear- 
ilig  that  such  bill  had  ever  been  nego- 
ciated,  or  in  whose  hands  it  now  was,  the 
Court  directed  an  issue  to  try  the  ques- 
tion  whether  the   letter  stated  in  the 
petition  was  in  M-'s  handwriting  or  not ; 
and  the  jury  having  found  that  it  was  in 
his  handwriting,  the  Court  ordered  M. 
to  pay  the  amount  qf  the  judgment  so 
entered  and  assigned  by  him,  together 
with  the  pelitioner'^s  costs  of  the  issue 
and  of  the  several  petitions  in  this  mat- 
ter I^d 
3.  The   final   decree  directed  a  sale  for 
payment  of  certain  demands  and  costs 
according  to  priority,  and  as  to  the  de« 
fendant  A.  B.,  it  was  ordered  that  he 
should  have  his  costs  out  of  the  residue, 
if  any.     Afterwards,  on   the  plaintiff's 
motion  that  A.  B.'s  solicitor  should  bring 
in  the  title-deeds,  &c.,  in  his  hands,  re- 
lating to  the  lands  about  to  be  sold  under 
the  decree,  it  appeared  that  A.  B.  was 
insolvent,  that  the  fund  would  be  defi- 
cient, and  it  was  alleged  that  the  costs  in 
the  cause  for  which  the  solicitor  claimed 
a  lien,  were  incurred  in   proceedings  by 
which  the  fund  distributable  under  the 
decree   had  been   increased  in  a  very 
large  degree-    The  solicitor  was  ordered 
to  bring  in  the  deeds,  &c.,  but  it  was 
referred  to  the  Master  to  ascertain  the 
sum  due  to  him  for  costs,  and  to  inquire 
and  report  how  far  they  had  been  in- 
curred in  proceedings  by  which  the  fund 
distributable  had  been  increased.     The 
Master  reported  upwards  of  £300  to  be 
due  to  the  solicitor  for  costs  of  proceed- 
ings whereby  the  fund  distributable  had 
been  increased  by  upwards  of  £10,000. 
On  the  solicitor's  motion  for  payment  out 
of  the  fund  of  the  sum  reported  due,  and 
for  the  costs  of  the  reference  and  of  the 
motion  : — Udd^  that  the  costs  ip  ques- 
tion being  in  the  nature  of  salvage  costs, 
should  have  been  specially  secured  by 
the  decree,  and  that  the  decree  may  have 
been  amended  in  that  particular.     Held^ 
aUoy  that  under  such  circumstances  the 
Court  should  not  have  been  justified  in 
taking  the  title-deeds,  &c.,  from  the  so- 
licitor, without  requiring  his  costs  to  be 
paid  to  him,  and  th^t,  nothwi  in  standing 
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(liD  form  of  ihe  decree  and  that  ifae  fund 

wus    deficient,   hit    motion    ibonld    be 

granted.  R.     Grey  *.  MatJmn         630 

Set,  alto,  noUt,  533,  534 

STATUTES. 

For  the  construcdon  of  tbe  Church  Tem- 
poralities AcU,  lee  ifae  jadgmenti  of 
Brady,  C.  B.,  and  Peonefatber,  B.,  in 
DmkriU  f.  DoUm  558,  562 


WiUiam  III. 
,  9,  c.  11,  8.  8,  Eng.     Judgments     154 


c.  6, 


,   14.  Ir.      Penal    l^mf—3ai 


403 

C,  c,  2.     Regislrj  Act  78,  85,  97 

II,  c.  2,  Ir.     Landlord  and  Tenant— Re- 
demplioD  293,  309,  319 

0*0.  /. 
4,  c.  5,  Ir.     Landlord  and  Tenant — Re- 
demption 293 
8,  c.  2,Ir.  Redemption  b;  norlgagee  289 
8,  c.  4,  Ir.     LiroiUtion  of  luiu  73,  185, 
394 
8,  c.  14,  s.  I,  Ir.    Banker*  246 
Geo.  II. 

6,  c.  9-   CoiiiDiission  of  perambulation  161 

7,  c.  14,  (.  9>  Solicitor — Costs  103 
29,  c.  15,  Ir.  Danken  246 
33,  c.  14,  Ir.     liankw's   Act  232,  405, 

516 

George  III, 

11,  12,  C.8.  s.  4,  Ir.     Bankruptcy     154 

11,  12,  c.  10,  Ir.      Mortgage— Receiver 

433 

11,  12,  C.31,  Ir.   Grand  Canal  Company 
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21,  22,  c.  16,  Ir.    Bank  of  Ireland  and 

Bankers  247 

23,  24,  c  22,  /r.    Usher'i  Poundage  201 

28,  c.  35,  Ir.     Execution  of  deeds      478 

A.n   ...  7fi.  A-.    Charitable  Donations  326 

i.  3,  4.     Bankruptcy        585 

r.  Grand  Canal  Company  29 

Ejectment  143 

Gtorge  IV. 

Jr.    Banken  247 

3.  Ir.  Tithe  Composition  136 

Bankers  247 

J-.     Bankruptcy  154 

Banker's  Act         232,  516 
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Vmtan  IV. 

1,  C.47,  V.    10,  11.     Ir.     Exerntton    of 

Deeds— Minors  64,  65,  340 

..  ■      ,  a.  13,  Ir.      Debts—Real   Ertate 

517 

1,  c.  60,  s.  22,  Ir.     Trustee*  497 

2,  c.  33.     Service  of  pn>cess  190 

3,  4,  c«27,  Ir.     Limitation  of  suits    70, 
179,  386,  390 

3,4,  c.37./r.  Church  Temporalitief552, 601 

3,  4.  c  105.  Ir.     Dower  Act  599 

4,  5,  c.  78,  Ir.    EsecntioD  of  Deeds  474 
4,  5.  c  82.  Ir.  Service  of  Process  190,  383, 

105 

4,  5,  c.  90.  Ir.  Chnrch  Tempoialitiei552, 

601 

5,  6,  c.  55,  /**•  Receiver  on  judgment  &5v 
121,  15%  208,  395,  426,  492,  504, 527, 

564 

6,  c.  14.  Ir.  Bankruptcy  153,  585 
6,  7.  c.  99-A-.  Church  Temponlities  552, 

601 
I'sctoria. 
1,  2,  c.  109,  s.  16,  Ir.    Tithe  Compoo- 

,  *.  32,  Ir.    Tithe  Composi- 

lion  136 
,  9.  34,  Ir.     Tithe  Composi- 


%  3,  c  61,  Ir.     Shannon  Navigation  355 

3,  4,  c    105,  8.   22,    Ir.      Jadgments— 

Charges  395 

—  ■-   ■  ..      ,  s.  26,  Ir.    Intercat    Jo<%- 


,  sa.  27,  29,     Remedy  npon 

Decrees,  ftc  565 

3,  4,  c.  107,  >.  1,  Ir.     Insolvent        471 

STOCK. 

Dividends  of  small  amount,  which  htve 
accrued  due  on  a  sum  of  stock,  ordered 
to  be  transferred  to  a  party,  between  the 
date  of  the  order  and  the  transfer  of 
tbe  stock,  vrill  be  ordered  to  be  paid  to 
the  attorney  of  the  party  who  was  aatho- 
rised  to  accept  the  transfer.  The  appli- 
cation was  mode  shortly  after  the  trans- 
fer.    E.E.     PidgtMy.iyAlUm     134 

SUBPffiNA  TO  APPEAR  AND 
ANSWER. 

See  Service. 
Where  costs  were  decreed  to  be  paid  by  s 
plaintiff  to  a  defendant  who  died  aRer 
the  decree  and  before  the  costs  wen 
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taxed,  and  his  administrator  issued  a  sum- 
mons to  tax  the  costs,  upon  which  the 
solicitor  for  the  plaintiff  attended,  and 
protesting  agunst  the  right  of  taxation, 
reduced  the  items  in  the  bill,  and  made 
no  apptication  to  the  Court  within  a  pe- 
riod fixed  by  the  Master  for  that  pur- 
pose ;— -i7tf/^  that  a  subpoena  t^  compel 
the  payment  of  those  costs  was  not  irre- 
gular. Affirming  the  decision  of  the 
Master  of  the  Rolls,  ante^  18.  C. — 
Barry  v.  StaweU  146 

See,  also,  Hutching  v.  fftUcMns       217 

SUPPLEMENTAL  BILL. 
See  Pleading,  I. — BtU^  I.,  2,  3. 

TAKING  OFF  THE  FILE. 
See  Pi«£AM»Otni.-»^ii««wr,IL,l. 

TAXATION  OF  COSTS. 
See  Costs,  II. 

TENANT  FOR  LIFE. 
See  Estate. 

TENANTS   UNDER  THE  COURT. 
See  Injuhction,   3. 

1.  An  application  for  an  injunction  to  put 
out  of  possession  a  tenant  under  the  Court, 
the  cause  having  suddenly  terminated, 
must  be  on  notice  to  the  tenant,  such 
tenant  is  in  the  nature  of  a  tenant  at  will, 
and  is  entitled  to  emblements.  E.  E. 
aConneU  v.  O'CaUaghan  199 

2.  Where  lands,  let  under-  the  Court  for 
seven  years  pending  the  cause,  are  sold 
under  the  decree  and  the  tenancy  is  de- 
termined before  the  expiration  of  the 
term,  the  purchaser  having  notice  of  the 
tenancy  at  the  time  of  the  sale,  and  going 
into  possession,  is  not  entitled  to  the 
crops  sown  by  the  late  tenant  and  grow- 
ing on  the  lands ;  the  late  tenant  is  en- 
titled to  emblements,  and  his  right  is  not 
affected  by  the  custom  of  the  country  as 
to  the  outgoing  tenant's  right  after  the  ex- 
piration of  his  lease.    R.    Creed  v.  Creed 

207 

3.  SenMej  if,  in  such  case,  the  purchaser 
insists  upon  retaining  the  crops,  the  Court 
will  direct^  a  reference  at  his  expense  as 
to  the  value  of  the  crop  and  the  damage 
sustained  by  the  late  tenant  in  relation 
thereto*  Jhid 
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4.  A  distraining  order  will  not  be  granted, 
unless  it  appear  by  affidavit  that  the  re- 
ceiver personally  demanded  the  rent  to 
be  distrained  for,  from  the  tenants :  but 
it  is  not  necessary  that  the  affidavit  should 
state  in  terms,  that  he  personally  de- 
manded the  rent,  if  it  state  facts  from 
whence  it  appears  to  the  Court  that  the 
demand  was  personally  made.  E.  E. 
Langley  v.  Aylmer  492 

5.  A  tenant  under  a  letting  made  by  the 
Court,  for  seven  years  pending  the  cause, 
who  has  been  put  out  of  possession  by  the 
injunction  of  the  purchaser  in  thejinterval 
between  two  gale  days,  is  bound  to  pay  a 
rent  for  the  period  he  continued  in  oc- 
cupation subsequent  to  the  last  gale  day  : 
and  it  will  be  referred  to  the  Remembran- 
cer to  ascertain  what  is  the  amount 
of  such  rent,  having  regard  to  the  sea- 
son of  the  year  when  the  broken  gale 
occurred,  and  the  nature  of  the  demised 
premises.  E.E.  Jameson  \>Farrer  513 

TITHES. 
See  Amendbcekt. 
1.  Under  1  &  2  Vic.  c.  109>  s.  32,  upon  ap- 
'  plication  by  three  or  more  persons  in  any 
parish,  each  charged  with  payment  of  £3 
or  upwards  in  respect  of  the  tithe  rent- 
charge,  and  who  have  given  notice  in  the 
manner  specified  by  the  act.  Quarter  Ses- 
sions may  vary  the  rent-charge  according 
the  price  of  com. — An  order  reducing 
the  rent-charge  recited  that  "  Whereas 
due  notice  having  been  first  by  them 
given,  three  owners  and  occupiers  of  land 
in  the  parish  of  T.,  &c.,  each  charged 
with  payment  of  £3  and  upwards  in  res- 
pect of  the  rent-charge  payable  in  lieu 
of  the  composition  for  tithes  made  by 
certificate  of,  &c.,  applied  to  the  Justices 
of  the  Peace  at  Quarter  Sessions,"  &c. 
Afterwards  the  Incumbent  proceeded  by 
petition  under  the  30th  section  of  the 
act,  to  recover  the  rent-charge  which  ac- 
crued from  the  gale  day  after  the  order 
of  Sessions,  as  if  no  reduction  had  taken 
place;  and  a  rule  nisi  for  a  receiver 
having  been  obtained,  the  respondent 
came  in  to  shew  cause  against  it,  relying 
upon  the  order  of  the  Quarter  Sessions ; 
JSeldf  that  the  recitals  in  the  order  were 
not  evidence  of  the  facts  thereby  stated ; 
and,  as  it  now  appeared  that  one  of  the 
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three  persons  who  signed  the  notice,  and 
upon  whose  application  the  order  was 
made,  was  not  an  owner  or  occupier  of 
land  in  the  parish,  nor  charged  with  pay- 
ment of  any  portion  of  the  rent  charge ; 
Heldf  that  the  Quarter  Sessions  had  not 
jurisdiction,  and  that  the  order  was  a 
nullity.  R.  Thompson  v.  Skiel  136 
2.  A  sequestrator  appointed  over  a  parish, 
at  the  suit  of  certain  judgment  creditors 
of  the  Incumbent,  presented  a  o^emorial 
under  the  1  &  2  Ffc.  c.  109»  for-  arrears 
of  tithe  composition  due  before  the  se- 
questration issued,  and  a  certain  sum 
was  accordingly  lodged  in  the  Treasury 
on  account  of  those  arrears ;  but  before 
the  payment,  the  Incumbent  died,  and 
the  memorial  having  stated,  by  mistake, 
as  it  was  alleged,  that  he  was  the  person 
entitled  to  the  arrears,  his  personal  re^ 
presentative  claimed  the  money  in  the 
Treasury  agunst  the  sequestrator,  and 
the  Officer  consequently  refused  to  pay 
either  party  without  the  order  of  this 
Court.  Whereupon,  a  bill  was  filed  in 
the  names  of  the  sequestrator  and  the 
judgment  creditors,  in  whose  behalf  he 
was  appointed,  as  co-plaintiffs,  against  the 
personal  representative  of  the  Incumbent, 
stating  the  foregoing  facts,  and  praying 
that  the  sequestrator  might  be  decreed  to 
be  the  person  entitled  to  receive  the 
money  in  the  Treasury ;  Held^  that  a 
general  demurrer  should  be  allowed  to 
the  bill  upon  two  grounds : — ^first,  that 
the  sequestration  was  not  retrospective, 
but  attached  the  future  accruing  tithe 
only  ;  and,  therefore,  did  not  entitle  the 
plaintiffs  to  the  money  in'  the  Treasury  ; 
secondly,  that,  at  any  rate,  the  seques- 
•  trator  could  have  had  no  interest  or 
title  in  this  suit,  and  should  not  have 
been  made  a  co-plaintiff.  R.  ^an  v. 
Heenan  60 

TITLE. 
See  Sales  Judicial,  pamm. 

TITLE  DEEDS. 
See  Sales  Judicial,  I.,  1,  2. 

SOLICITOB,   3. 

TRUSTS  AND  TRUSTEES. 
See  Bank  and  Bankers.  2,  3,  4. 
Sales  Judicial. 
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h-^OeneroU^, 
L  Where  a  trust  is  created  by  will  for  the' 
payment  of  debts,  the  right  of  a  judg- 
ment creditor  to  the  benefit  of  that  trust 
is  not  affected  by  the  40th  section  of  the 
3&4  FP,4,  C.27.    a  DUUmw,  Cruise 

70 

2.  The  JSanker's  Act,  33  G.  2,  c.  14,  is 
not  repealed  by  the  6.  (?•  4,  c.  42; 
and  therefore  upon  the  stoppage  of  pay- 
ment by  a  Joint  Stock  Banking  Company 
formed  under  the  latter  statute,  a  trust 
is  created  in  favour  of  the  creditors,  and 
affecting  all  the  property  of  the  share- 
holders, under  the  Banker's  Act,  which 
may  be  administered  by  this  Court  at 
the  suit  of  any  creditor  against  the  Pub- 
lic Officer  of  the  Company,  instituted 
without  making  the  ether  creditors  or 
the  shareholders  parties ;  it  being  stated 
in  the  bill  that  the  co-partnership  assets 
are  sufficient  to  discharge  the  liabilities 
of  the  Company,  and  it  not  appearing 
that  the  shareholders  have  any  other 
liabilities  than  those  of  their  co-partner- 
ship.    R.     Fawcett  y.  Hodges  232 

3.  By  marriage  articles,  the  intended 
husband  covenanted  with  the  trustees 
that  a  certain  sum  of  money  should  he- 
vested  in  the  trustees,  and  the  survivor 
of  them  and  the  executors  and  adminis- 
trators of  such  survivor,  for  ever,  upon 
the  trusts  specified  in  the  articles.  The 
marriage  was  celebrated,  and  the  husband, 
with  the  assent  of  the  trustees,  obtained 
possession  of  the  money ;  Held^  in  a  suit 
for  the  administration  of  the  assets  of 
the  husband,  that  the  trustees  were  en- 
titled to  rank  as  specialty  creditors  of 
the  husband,  in  respect  of  that  sum  of 
money   E.  E.  Jameson  v  Farrer    346 

4.  By  marriage  settlement,  a  sum  of  £5000 
was  vested  in  trustees  upon  trust  to 
permit  the  wife,  in  case  she  should  sur- 
vive her  husband,  to  receive  the  interest 
thereof  during  her  life ;  and  in  case  there 
should  be  no  issue  of  the  marriage,  in 
trust  for  the  husband  absolutely:  with 
power  to  the  trustees,  with  the  consent 
of  the  husband  and  wife,  to  invest  the 
money  in  Government  or  on  real  security. 
The  money  was  afterwards,  with  consent 
of  the  husband  and  wife,  lent  upon  mort- 
gage ;  the  husband  died  without  issue,  and 
by  his  will,  bequeathed  his  interest  in 
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the  £5000  to  A.  upon  certain  trusts,  and 
appointed  him  his  executor;  the  wife 
afterwards  married  B;  and  upon  her 
marriage,  the  interest  on  the  £5000 
was  assigned  to  A.  upon  trust  to  pay  the 
yearly  interest  on  the  £5000  to  the  wife 
for  life ;  and  A.  covenanted  with  the 
wife  that  he,  his  executors,  &«b,  would 
stand  possessed  of  the  premises  assigned 
to  him  upon  the  trusts  therein  mentioned. 
The  £5000  was  paid  to  A.  out  of  the 
produce  of  a  sale  had  in  a  suit  in  which 
he  was  a  defendant,  and  A.  represented  to 
B.'s  wife  that  he  had  invested  the  money 
upon  Government  security;  and  paid 
her  interest  according  to  the  rate  it 
would  have  home  if  it  had  been  so  in- 
vested. The  money  was  not  in  fact  so 
invested,  but  was  applied  by  A.  to  his 
owu  use  ;  Heldy  in  a  suit  for  the  admi- 
nistration of  A.'s  assets,  that  the  new 
trustee  of  B.'s  last  marriage  settlement, 
was  entitled  to  rank  as  a  specialty  cre- 
ditor for  the  difference  between  the 
amount  of  the  interest  actually  paid  by 
A.,  and  interest  upon  the  £5000  calcu- 
lated at  £6  per  cent. ; — and,  also  (there 
being  a  deficiency  of  the  assets  to  pay 
the  £5000  which  was  a  debt  by  simple 
contract)  as  a  specialty  creditor  for  any 
future  deficiency  in  the  interest,  calcu- 
lated at  £6  per  cent.  £.  £.  Ibid 

II. — Appointment  of  New  Trustees- 

1.  A  trustee  of  chattels  real  and  of  stock, 
having  acted  in  the  .trusts,  died,  and  ap- 
pointed executors  resident  within  the 
jurisdiction  who  proved  his  will,  but  ne- 
ver acted  and  refused  to  act  in  the  trusts, 
which  were  still  continuing ;  Heldf  that 
the  Court  had  jurisdiction  to  appoint  new 
trustees  under  the  I  W.  4,  c.  60,  s.  22. 
£.  £.    Jf«%  V.  Smiths  497 

12.  The  original  trustee  having  committed 
a  breach  of  trust,  the  Court  appointed 
new  trustees,  the  executors  of  the  old 
trustee  undertaking  to  repUice  the  trust 
fund  Ibid 

3.  "  In  the  case  of  a  recent  trust,  the  22nd 
section  of  the  act  places  a  deed  which 
does  not  contain  a  power  to  appoint 
new  trustees  in  the  same  situation  as  a 
deed  containing  such  a  power  in  the 
instances  mentioned  in  the  former  sec- 
tions.*' PerPennefather,B.,  in  iWrf498 


USH£R'S  POUNDAG£. 
See  Sales  Judicial,  I.,  3. 

V£NDOR  AND  PURCHAS£R. 
See  Sales  Judicial,  passim. 

1.  "  The  doctrine  of  Taylor  v.  Slibbert 
(2  Ves.jun.  440)  is  this,  that  if  a  tenant 
for  life  makes  leases  not  warranted  by  his 
power,  a  party  purchasing  from  him  with 
notice  of  those,  shall  not  be  permitted 
afterwArds  to  evict  them,  and  thereby 
rendemhe  assets  of  the  tenant  for  life 
liable  for  that  eviction."  Per  Lord 
Plunket  in  Steele  v.  Mitchell  1 1 

2.  Where  lands  are  purchased  by  Commis- 
sioners under  the  2  &  3  Vic,  c.  61,  for 
the  purposes  of  the  act,  and  the  pur- 
chase-money is  lodged  in  Court,  the 
Court  will,  under  the  words  ^'  reasonable 
costs,  charges  and  expenses,"  in  the  29th 
section,  award  to  the  parties  entitled,  the 
costs  necessarily  incurred  by  them  in 
obtaining  payment  from  the  Court,  and 
in  having  the  money  invested  upon  trusts 
similar  to  those  to  which  the  lands  pur- 
chased were  subject.  R.  In  re  The 
Commissioners  of  the  River  Shannon 

355 
WAIV£R. 
See  £viDENCE,  III.,  2,  3. 
Injunction,  2. 
Limitations,  Statute  of,  2, 7. 

WAST£. 
See  Injunction,  3,  4. 

Landlobd  and  Tenant,  II. 
This  Court  may  interfere  at  the  suit  of  the 
Crown  to  restrain  a  Bishop  from  wasting 
the  property  of  the  See,  or  at  the  suit 
of  the  patron  of  a  living,  to  restrain  the 
Incumbent  from  wasting  the  glebe-house 
or  lands ;  but  semble  as  to  the  church  and 
church-yard,  the  £ccle8iastical  Court  hav- 
ing ratione  loci  the  proper  jurisdiction, 
this  Court  has  never  interfered  to  re- 
strain the  acts  of  the  Incumbent  with 
respect  to  them.  R.  Earl  ofFitzwU'- 
Ham  V.  Moore  615 

WILL. 
See  Limitations,  Statute  of,  1. 
I.  A  gift  of  personal  annuities  to  A.  and 
B.  *'  for  themselves  and  their  children^'* 
they  not  having  any  at  the  date  of  the 
will  or  death  of  the  testator,  gives  them 
the  absolute  interest.  C.  Heron-  v. 
Stokes  163 


40 


WILL. 


WILL. 


2.  Under  a  bequest,  <'to  be  equally  di- 
vided between  my  sister  and  her  daugh- 
ters, and  my  sister-in-law  and  her  chil- 
dren," the  property  is  to  be  distributed 
per  stirpes  and  not  per  capita  Ibid 

3.  "  It  is  abundantly  clear  that  a  bequest 
substituted  for  another,  which  has  failed 
to  take  effect,  is  subject  to  the  same  con- 
ditions, and  is  to  be  construed  in  the 
same  way,  as  that  for  which  it  is  substi- 
tuted." C.  Per  Lord  Plunket,#n  Ibid 
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4.  W.  L.  bequeathed  to  his  daughter  £.  the 
sum  of  £500  to  be  laid  out  and  disposed 
of  for  her  benefit  as  thereinafter  directed ; 
and  he  directed  that  the  said  sum  of 
£500  be  invested  in  Government  stock, 
in  trust  that  his  executors,  when  con- 
venient and  eligible  purchases  offer, 
should  lay  out  the  same  in  the  purchase 
of  lands  in  Ireland,  or  of  rent-charges, 
annuities,  or  other  beneficial  estates  and 
interests ;  and  thereupon  to  settle  the 
same  to  the  several  uses,  and  subject  to 
the  powers,  provisions  and  limitations 
thereafter  mentioned  (as  far  as  the  nature 
of  the  several  estates  or  interests  to  be 
purchased  and  other  contingencies  would 
admit  of),  that  is  to  say,  in  trust  well  and 
sufficiently  to  settle  the  estates  to  be 
purchased  ;  and  to  begin  payment  of  the 
rents  of  the  estates  or  property  to  be  pur- 
chased for  the  use  and  benefit  of  his 
daughter  as  soon  as  she  should  attain  the 
age  of  twenty-one  years,  or  be  married  ; 
and  further,  well  and  sufficiently  to  settle 
and  secure  the  estates  or  property  upon 
her  marriage-  so  that  the  same,  or  any 
part  thereof,  should  not  be  liable  or  sub- 
ject to  the  control  or  intermeddling  of 
any  husband  she  might  intermarry  with  ; 
without  the  same,  or  any  part  thereof, 
being  subject  or  liable  to  the  debts,  for- 
feitures or  engagements  of  her  husband  ; 
with  full  power  to  his  daughter,  not- 
withstanding her  coverture,  to  dispose  of 
by  her  will  the  estates  and  property  to 
be  purchased,  as  she  should  think  fit. — 
The  daughter  married  after  attaining  the 
age  of  twenty-one.  No  settlement  was 
executed  upon  her  marriage.  The  £500 
was  paid  into  Court  by  the  executors  in 
a  suit  instituted  for  the  purpose.  Upon 
an  application  by  the  husband  and  wife 


to  have  the  money  paid  out  to  them ; 
Heldy  Per  Pennefather,  B.,  and  Foster, 
B. — That  the  daughter  took  but  an 
estate  for  life  in  the  laqds  to  be  pur- 
chased, with  power  to  dispose  of  them  by 
will.  Per  Penne&ther,  B.,  and  Rich- 
ards, B. — That  the  testator  had  mani- 
festedan  intention  that  the  interest  given 
to  his  daughter  should  be  settled  to  her 
sole  and  separate  use  independent  of  her 
husband,  and  that  she  should  not  have  a 
power  of  alienation.  Per  Curiam, — 
That  the  husband  and  wife  were  not 
entitled  to  be  paid  the  £500.  R£. 
Marken  v.  Magrath  566 

5.  "  The  restriction  against  alienation,  which 
is  certainly  incon»stent  with  the  gift  of  an 
estate  to  a  male,  and,  therefore,  not  al- 
lowed in  such  a  case,  will  be  upheld  in 
favour  of  a  female  against  her  future  hus- 
band, whether  she  be  unmarried  at  the 
time,  or  being  married,  becomes  after- 
wards discovert,  and  marries  a  second  hus- 
band." Per  Pennefather,  B.,  in  Ihid^lX 

6.  Testatrix  devised  all  her  freehold  and 
leasehold  estates  to  A.  for  life,  remainder 
to  B.  for  life,  remainder  (except  as  to  a 
certain  rent)  to  the  Commissioners  of 
Charitable  Donations  and  Bequests,  upon 
trust  to  renew  leases  and  apply  rents,  &c., 
and  appointed  A.  and  B.  executors  of 
her  will;  Held^  that  A.  and  B.  took 
beneficial  estates  respectively  for  life.  R. 
Commissioners  of  Charitable  Donations 
V.  JEspintisse  324 

7.  The  Commissioners  of  Charitable  Dona- 
tions filed  a  bill  against  A.  and  B.,  seek- 
ing for  a  discovery  of  the  estates  in  fee- 
simple,  fee-tail,  and  other  freehold  and 
leasehold  estates  of  the  testatrix,  andaU 
her  personal  estate  and  effects^  &c.,  and 
praying  that  an  account  might  be  taken 
of  her  freehold  and  leasehold  estates,  &c., 
and  that  the  title  deeds  relating  thereto 
might  be  brought  into  Court.  The  bill 
did  not  state  that  the  personal  assets  of 
the  testatrix  were  insufficient  for  the 
payment  of  her  debts,  but  it  averred 
that  the  defendants  had  paid  a  8peci6c 
bequest  in  her  will  mentioned.  Demurrer 
to  so  much  of  the  bill  as  sought  discovery 
of  the  estates  tail  of  the  testatrix,  and  of 
her  personal  estate  and  effects  (except 
chatteb  real),  allowed.     R.  IM 
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